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Mr  Lord, 
The  following  pages  contain  the  Notes  of  a  Judge 
of  distinguished  learning  and  integrity,  who,  from 
the  commencement  of  the  year  1752,  to  the  close 
of  the  year  1758,  presided  over  the  Ecclesiastical 
Courts  of  this  kingdom.  They  are  transcribed 
from  manuscripts  written  by  himself  after  he  had 
delivered  his  judgment  in  each  particular  case: 
and,  in  these  manuscripts,  he  has  not  omitted  the 
insertion  of  any  case  on  which  any  decision,  how* 
ever  short,  was  given.    These  invaluable  records 
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of  judicial  industry,  were  transmitted  to  me 
several  years  ago,  by  his  nephew  and  representa- 
tive, the  late  Sir  George  Lee,  of  Hartwell, 
accompanied  by  a  request  that  I  would  edite 
them,  if  any  opportunity  should  occur  to  me  of  so 
doing. 


In  giving  them  to  the  public  at  this  moment, 
it  appears  to  me,  perhaps  erroneously,  that  I 
may  render  an  acceptable  service  to  the  profes- 
sion, in  which  I  have  toiled  for  so  large  a  portion 
of  my  life.  The  judgments  are  deliberate  but 
succinct, — they  are  characterized  by  perspicuity 
and  simplicity  of  style — are  based  in  sound  and 
extensive  learning —  and  they  afford  a  remarkable 
illustration  of  th6  uniformity  of  principle  which 
has  for  so  many  centuries  regulated  the  deci- 
sions of  our  highest  Ecclesiastical  Tribunals ;  in- 
asmuch as,  if  any  individual  will  take  the  trouble 
of  comparing  these  judgments,  (and  in  the  anno- 
tations which  I  have  subjoined  to  inany  of  them, 
I  have  endeavoured  to  direct  the  attention  of  the 
reader  to  thispoiht)  with  the!  deciskras.of  the  same 
courts  which  have  been  published  in  later  times, 
he  will  fecarcely  be  able  to  find  one,  which  involves 
any  point  of  law  or  any  principle  of  practice,  in 
which  the  decision  is  not  to  the  same  effect  as  it 
would  have  been  if  decided  at  the  present  day.  I 
may  also  add,  that  from  a  careful  examination  of 
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the  abridgements  of  the  pleadings,  and  of  the 
evidence,  which  occur  in  these  manuscripts,  it 
will  appear  that  justice  at  that  -period,  was  ad- 
ministered, in  the  Ecclesiastical  Courts,  purely 
and  promptly ,  and  as  compared  with  other  courts, 
at  a  very  moderate  expense. 

But  I  must  not  allow  myself  to  drag  your  Lord- 
ship  into  the  details  of  a  discussion,  when  my 
object  is  altogether  of  another  character. 

t  *  • 

Whatever  doubts  may  exist  as  to  the  propriety 
of  giving  this  publication  to  the  world,  none  can 
ejxist  as  to  the  propriety  of  dedicating  the  work  to 
Lordship. 

It  might  be  a  sufficient  excuse  for  so  doing, 
that  your  Lordship  presides  over  the  general 
jurisprudence  of  the  state;  it  might  be  a  still 
greater  justification,  perhaps,  to  allege  that 
you  have  devoted  yourself  to  the  reform  of  the 
administration  of  the  laws.  But  I  will  frankly 
own  that  neither  of  these  motives,  powerful  as 
they  may  be,  weigh  with  me  so  much  as  the 
settled  conviction  I  entertain,  that  you  are  versed 
in  the  learning  of  our  profession,  and  competent 
to  form  a  correct  estimate,  as  well  of  the  value 
of  that  profession,  as  of  a  work  of  this  descrip- 
tion. 
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When  the  freedom  of  testamentary  disposition, 
our  inheritance  from  our  Saxon  ancestors,  was 
overwhelmed  by  the  feudal  system,  and  had  no 
persona  standi,  (if  I  may  be  allowed  such  an  ex- 
pression,) in  the  Courts  of  Common  Law,  it  took 

refuge  in  the  Ecclesiastical  Courts ;  and  the  Pre- 
rogative Court  became,  to  a  certain  extent  at  least, 
and  continued  for  ages  to  be,  the  guardian  and 
depositary  of  those  laws  which  regulate  and  en- 
force the  free  disposition  of  personal  property, 
ampfui  irupoc  *«£«*.*  Undoubtedly  the  Statute  of 
Wills,  and  subsequently  the  abolition  of  military 
tenures,  restored  to  the  Common  Law  Courts  the 
jurisdiction  over  devises  of  real  property,  but  we 

may  cite  the  venerable  names  of  Lord  Mansfield 
and  Lord  Camden,  amongst  the  several  eminent 
judges  who,  when. nice  questions  respecting  the 
validity  of  wills  have  incidentally  arisen  before 
them,  have  sought  for  instruction  and  information 
from  the  Ecclesiastical  Courts,  as  the  source  from 
which  the  testamentary  law  of  England  had 
flowed. 

It  was  at  the  earnest  and  repeated  exhortation 
of  a  common  friend  f  of  your  Lordship's  and 
mine,  that  I  first  undertook,  in  the  face  of  much 


*  Horn.  Ody»a.  lib.  v.  490.  f  The  late  Mr.  Horner. 
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opposition,  the  then  unprecedented  work  of  re- 
porting the  decisions  of  the  Ecclesiastical  Courts. 
By  a  singular  coincidence,  it  is  now  my  lot, 
after  the  lapse  of  twenty  years,  to  dedicate  this 
my  last  labour  in  the  line  of  reporting  to  your 
Lordship. 

I  have  the  honour  to  be, 

Your  Lordship's  faithful  Servant, 

Joseph  Phillimore. 


Doctors  Commons, 
bth  Jan.  1833. 


MEMOIR 


or 


SIR  GEORGE  LEE. 


Sir  George  Lee  waft  >  the  :  fifth  son  of  Sir 
Thomas  Lee,  Bart.,  of  Hartwell,  in  the  county  of 
Buckingham.  He  wad  born  in  1700,  and  about 
the  close  of  1716  or  the  commencement  of  1717, 
was  entered  a  member  of  Glare  Hall  in  the  Univer- 
sity of  Cambridge,^)  from  whence  be  removed  in 
April  1719—20,  to  Christ  ©hurch  in  the  University 
of  Oxford. 

In  1724  he  took  the  degree  of  Bachelor  of 
Laws,  and  in  July  1729  he  became  a  Doctor  in 
the  same  faculty.  In  Michaelmas  term  1729 
he  was  admitted  an  advocate  in"  Doctors  Com- 
mons, and  about  the  same  time  was  returned  to 
Parliament  as  member  for  the  borough  of  Brack- 

(a)  It  should  seem  that  he  was  two  years  and  three  quarters  at 
Cambridge,  for  on  the  22nd  June,  1724,  when  he  supplicated  the 
Convocation  (at  Oxford)  to  allow  him  certain  terms  in  order  to  his 
becoming  B.  C.  L.  in  that  term,  he  sets  forth—"  That  whereas 
he  was  first  at  the  University  of  Cambridge,  he  humbly  prays 
that  the  two  years  and  three  quarters  which  he  spent  there  may 
be  allowed  him  as  time  spent  in  Oxford,"  &c. 
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of  Commons.  ,  On  the  formation  of  the  Coalition 
Ministry,  in  the  suiamer  of,  1757,  Dr.  (then  Sir 
George)  Lee  (was  reluctantly  (#)  prevailed  upon  by 
the  Duke  of .  Newcastle  to  accept  the  office  of 
Chancellor  of  the  Exchequer,  but  for  some  reason 
hitherto  unexplained  this  appointment  > never.. took 
place*  and  -the  seals  of  that  office  were  transferred 
to* Mm  Leggs  in  j  hid  stead*-  As  .a  Parliamentary 
Speaker  he  was  superior  to  Mr,  Legge,  but  on  the 
other  hand  it  is  to  be  remembered  that  bath  Mr.  Pitt 
and.  Mr.JFox  had  taken  office  under  the  new  admi- 
nistration; and,  generally  speaking*  there  was  so 
great  an  accession  of  talent  to  the  treasury  bench* 
that  Sir  George  Lee's  asssistance  in  Parliament  was 
not  so  essential  to  the  Government  as  it  might, have 
been,  either  duriag  the  life  of  Mr.  Pelham,  or  in 
the  arrangement  which  followed. upon, his  deaths 

Such  is  a  general,  outline  of  the  politiqal. course 
of  Sir  George  Lee ;  but  it  would  be  a  great  in-* 
justice  to  his  memory  not  to  add,  that  neither 

had  preserved  it  throughout  all  the  late  changes.  His  election  to 
be  Chairman  of  the  Committee  of.  Privileges  and  Elections,  was 
the  first  instance  of  Sir  Robert  Walpole's  declining  power;  he 
had  been  made  a  Lord  of  the  Admiralty,  by  Lord  Granville  and 
Lord  Dathy  and  had  resigned  with  the  former,  notwithstanding 
great  offers  from  his  antagonists.  The  Prince  had  designed  him 
for  Chancellor  of  the  Exchequer,  a  post  for  which  be  was  little 
qualified ;  for  though  he  was  a  speaker  of  great  weight  in  Par- 
liament, which  was  set  off  by  a  solemn  harmonious  voice,  and 
sswething  severe  in  his  style,  his  business  of  Civilian  had  con- 
fined him  to  too  narrow  a  sphere  for  the  extensive  knowledge  of 
man  that  is  requisite  to  a  Prime  Minister." 
(a)  See  Dodington's  Diary,  pp.  402,  403. 
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political  avocations  nor  the  business  of  the  House 
of  Commons/  ever  induced  him  to  swerve  from'  a 
close  and  indefatigable  attention  to  his  professional 
pursuits.  His  Note  Books,  from  his  first  admis- 
sion into  the  profession  remain,  authentic  monu- 
ments of  extraordinary  diligence  and  care.  His 
business  as  an  advocate  was  considerable,  and  his 
reputation  so  high,  that  at  th^  death  of  Dr.  Bettes- 
worth,  in  December,  1751,  he  was  made  Dean'  of 
the  Arches  and  Judge  of  the  Prerogative  Court  of 
Canterbury,  by  Archbishop  Herring,  soon  after 
which'  he  Was  knighted,  and  snvW  a  member  of 
the  Privy  Council. 

During  the  tune  he  presided  over  the  testamen- 
tary  and  matrimonial  law  of  the  country,  he  re- 
tained  the  same  Habit  of  industry  which  had  dis- 
tinguished him  at  the  Bar ;  throughout  his  Whole 
judicial  careei*,  He  maintained  the  practice  of 
inserting  in  note  books  a  statement  of  the  par- 
ticulars of  every  case  that  was  brought  before  him 
for  judgment,  a  summary  of  the  arguments  of 
counsel,  and  a  precis,  as  it  were,  of  his  own  sen- 
tence. The  following  pages  bring  to  the  light 
exact  transcripts  from  these  manuscripts,  valuable 
records  of  judicial  industry,  stamped  as  they  are 
with  the  impress  of  care,  deliberation,  and  sound 
legal  attainments. 

He  filled  the  office  of  Dean  of  the  Arches,  and 
Judge  of  the  Prerogative  Court,  till  the  18th  of 
December,  1758,  on  which  day  he  expired  6ud- 
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denly,  while  sitting  in  his  chair,  at  his  house  in  St. 
James's  Square  :  he  was  buried  at  Hartwell. 

Concise  as  this  Memoir  is  intended  to  be,  it  would 
be  imperfect  if  it  were  closed  without  adverting 
to  the  part  Sir  George  Lee  is  reputed  (a)  to 
have  taken  in  framing  the  most  celebrated  State 
Paper  of  modern  times,  viz.  the  answer  to  the 
memorial  of  the  King  of  Prussia,  presented  to 
the  Duke  of  Newcastle  by  Mr.  Michell. 

This  answer,  bearing  date  the  8th  Feb.  1753, 
and  having  affixed  to  it  the  signatures  of  Sir 
George  Lee  (b)f  Dr.  Paul  (c),  Sir.  Dudley  Ryder, 
and  Mr.  Murray  (</),  has  universally  been  received 
and  acknowledged  throughout  Europe  as  a  cor- 
rect and  masterly  exposition  of  the  nature  and 
extent  of  the  jurisdiction  exercised  over  the  ships 
and  cargoes  of  neutral  powers,  by  courts  of  the 
law  of  nations,  established  within  the  territories  of 
belligerent  States.  Montesquieu  characterises  it 
as  "  r6ponse  sans  replique,"  (e)  and  Vattel  terms 
it  "  un  excellent  morceau  de  droit  des  gens."(/) 
Such  was  the  opinion  of  co temporary  writers ;  and 
it  has  been  generally  adopted  and  received  by  emi- 
nent publicists  and  jurists  of  later  times,  as  text  au- 
thority  on  the  subjects  which  it  purports  to  discuss. 

(«)  It  was  generally  understood  to  have  been  the  joint  com- 
position of  Sir  George  Lee  and  Mr.  Murray,  afterwards  Earl  of 
Mansfield. 

(b)  King's  Advocate.  (c)  Attorney  General. 

(d)  Solicitor  General. 

(e)  Letters  Persannes,  Lett.  xlv. 

(/)  Vattel,  1.  2.  c.  7.  s.  84.  and  note. 
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It  will  appear  from  several  of  the  cases  reported 
in  these  volumes,  that  Sir  George  Lee,  after  be 
was  elevated  to  the  highest  judicial  situations  in 
Doctors  Commons,  always  attended  as  a  judge  in 
the  High  Court  of  Delegates,  when  nominated 
on  any  commission. 

Dr.  Harris  dedicated  his  translation  of  Jus- 
tinian's Institutes  to  Sir  George  Lee  in  1756;  this 
dedication  is  drawn  up  in  terms  of  elaborate  pane- 
gyric. Sir  George  Lee  married  Judith,  daughter 
of  Humphry  Morice,  Esq.  whom  he  survived,  and 
by  whom  he  bad  no  issue.  His  brother  William, 
second  son  of  Sir  Thomas  Lee,  was  made  a  Puisne 
Judge  in  1730,  and  Lord  Chief  Justice  of  England 
in  1737. 
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2  CASES  DETERMINED  IN  THE 

prerogative  deceased  said  "  Yes ;"  affection  to  daughters ;  de- 

1      ceased  under  custody  of  his  wife,  when  second 

jrmwTsT°    ^^  made.     Clergyman  who  was  with  him  im- 
mediately after  says  he  was  not  sensible. 

Dr.  Jenner'a  opening  for  Lamkin.  —  Deceased 
made  a  will  before  his  last  marriage,  in  which  he 
leaves  a  great  deal  to  his  now  widow,  Mary  Lam- 
kin, the  party;  no  proof  deceased  had  animus 
testandi  on  28th  May ;  he  was  under  the  direction 
of  bis  daughters  on  that  day.  Bristow  and  Cut- 
love  differ :  Bristow  says  deceased  told  Cutlove 
he  sent  for  him  to  make  his  will.  Cutlove  con- 
trary; deceased  gave  no  other  instructions  but 
only  said  "  All  alike".  Cutlove  junior  wrote  the 
will,  except  the  exordium,  which  was  written  before 
Cutlove  came ;  deceased  did  not  voluntarily  ap- 
point Babb  executor ;  witnesses  differ  about  what 
deceased  said  concerning  legacies  to  his  executors ; 
admit  Cutlove  proves  reading  the  will  to  de- 
ceased, and  that  he  made  his  mark  to  it,  and 
then  he  rambled  in  his  talk.  Bristow  says  Mrs. 
Lamkin  attempted  to  snatch  the  will  out  of  Cut- 
love's  hand,  but  he  says  otherwise  himself.  Bris- 
tow says  deceased  was  of  sound  mind  all  the  time ; 
Cutlove  speaks  only  to  the  time  of  giving  instruc- 
tions; last  will  reasonable;  both  his  daughters 
married  and  provided  for  by  him ;  gave  50/.  to  one 
daughter,  and  a  100/.  to  the  other.  Inventory 
about  200/.  only ;  affection  to  wife ;  on  29th  May 
deceased  perfectly  sensible ;  Allen  was  not  sent 
for,  but  came  accidentally  to  visit  deceased,  and 
conversed  with  him  several  hours ;  no  evidence  of 
deceased  being  in  his  wife's  custody ;  she  asked 
him  to  make  a  will ;  he  said  "Yes."  Allen  asked 
him  if  he  would  make  his  will  to  his  wife ;  he  said 
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"Yes."  Allen  wrote  it  and  read  it  to  deceased ;  he  perroqawr 

Court. 


Joourj  31. 


executed  it,  and  delivered  it  to  his  wife,  and  soon 
after  said,  "  Molly  if  you  are  satisfied  I  am  con-  UUSrSiT 
tent."  Deceased  had  no  recollection  that  he  had 
made  a  will  the  day  before ;  all  the  three  wit- 
nesses to  last  will  fully  swear  to  capacity  then ; 
exceptions  to  Jenkins  upon  his  declaration  to 
Marshall;  Marshall  has  evidently  sworn  false; 
the  will  made  on  29th  May  an  hour  before  Allen 
the  clergyman  came  to  deceased ;  he  says  de- 
ceased appeared  stupid,  but  he  had  no  discourse 
with  deceased  and  only  prayed  by  him. 

Evidence  for  Babb. 

1.  Charles  Cutlove. — 28th  May  1751  deponent 
and  his  father  went,  being  sent  for,  to  make  de- 
ceased's will ;  Babb  and  others  were  present ; 
deceased's  wife  said  no  will  should  be  made  with- 
out a  friend  of  hers  being  present ;  she  sent  for 
Bristow ;  Cutlove  asked  deceased  if  he  knew  what 
he  was  come  for ;  deceased  said  "No;"  Cutlove 
said,  to  make  his  will ;  deceased  said  he  would 
make  his  will  with  all  his  heart ;  directed  his  estate 
to  be  given  to  all  equally ;  deceased  named  Bristow 
executor;  he  declined  being  executor  alone; 
Cutlove  asked  him  if  he  would  make  Babb  exe- 
cutor ;  asked  him  if  he  would  leave  executors  any 
thing ;  deceased  said  "  Yes ;"  Cutlove  asked  him  if 
he  would  give  them  a  guinea  each ;  deceased  said 
it  was  too  much ;  will  was  read  to  and  approved 
by  deceased ;  deceased  said  he  was  going  to  write 
his  name  to  his  will ;  he  made  his  mark  to  it  as  he 
lay  on  his  side,  but  his  senses  then  failing  him, 
nothing  more  was  done ;  he  was  of  sound  mind  till 
after  he  had  made  his  mark. 

5.  Int.  Will  read  to  deceased  by  respondent's 

b  2 
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p«ERooAiitE  father,  and  he  expressly  approved  it ;  respondent 

x/O0RT»  3*  3  a       *  *  a 

. did  not  sign  it. 

toSj»Ta  2-  Edmund  Cutlove.  —  Oesland  came  to  depo- 
nent and  told  him  deceased  wanted  deponent  to 
make  his  will ;  says  deceased's  wife  made  a  great 
disturbance  and  opposed  deceased's  making  a 
will ;  deponent  asked  him  if  he  intended  to  make  a 
will ;  he  said  "Yes ;"  deponent  asked  him  in  what 
manner  he  would  dispose  of  his  estate :  "  Will 
you  leave  more  to  your  wife  than  to  your  children, 
or  the  contrary ;  or  are  you  disposed  to  leave  them 
all  equal ;"  he  replied,  "  All  alike  ;"  deponent 
asked  him  who  he  would  make  executors ;  de- 
ceased said,  his  father,  Babb,  and  Mr.  Bristow ; 
deponent  made  will  accordingly ;  read  it  distinct- 
ly; deceased  well  knew  the  contents,  and  ap- 
proved of  it ;  the  wife  and  others  were  called  up, 
and  then  deponent  sealed  the  will,  and  carried  it 
to  deceased  to  execute  ;  deceased  then  said  it  was 
his  will ;  he  being  weak,  could  not  sit  up  in  his 
bed ;  somebody  called  out  to  deceased,  and  said, 
<€  What  are  yOu  going  to  do  ?"  he  replied,  "  To 
write  my  name ;"  he  was  asked  to  what ;  he  said, 
"  My  will,"  and  then  made  his  mark  and  then 
immediately  said,  "  What  am  I  going  to  do?  is 
this  Whitsunday?" — upon  which  deponent  would 
do  no  more,  thinking  he  was  not  then  sensible, 
but  he  was  sensible  till  he  had  made  his  mark. 

2.  Int.  Oesland,  who  fetched  deponent,  said  de- 
ceased was  perfectly  sensible.  3.  Int.  Respondent 
did  not  witness  the  will,  because  the  wife  opposed 
it.  4.  Int.  Deceased  did  not  tell  deponent  he  sent 
for  him  to  make  his  will.  5.  Int.  Proves  read- 
ing and  approving  the  will. 

3.  William  Bristow.  —  Deponent  was  sent  for 
by  deceased's  wife  on  the  28th  May,  1751 ;  she 
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said  to  deponent,  "  They  have  persuaded  my  hus-  PRco°™  "** 

band  to  make  a  will,"  and  desired  deponent  to  be     ; * 

her  friend,  and  do  the  best  he  could  for  her  ;  she  January  21. 
and  others  made  a  great  noise,  upon  which  they 
were  desired  to  go  down  stairs;  deponent  then 
said  to  deceased,  "  You  have  a  wife,"  he  replied, 
"I  know  I  have,  and  I  have  two  daughters;" 
gives  the  same  account  of  the  instructions  as  the 
other  witnesses,  except  that  he  deposes  deceased 
said  he  would  leave  his  executors  nothing ;  proves 
reading  and  approving  will ;  verily  believes  de- 
ceased would  have  executed  his  will,  if  his  wife 
by  her  noise  had  not  prevented  him  ;  she  at- 
tempted to  snatch  the  will  out  of  Cutlove's  hand  ; 
swears  to  entire  capacity. 

5.  Int.  Proves  reading  and  approving. 

Will  read,  dated  28th  May,  1751. 

Evidence  for  Lamkin. 

1.  Thomas  Allen.  — 29th  May,  1751,  depo- 
nent went  to  deceased's  house  to  ask  him  how  he 
did;  staid  with  him  some  hours,  and  then  de- 
ceased's wife  asked  deceased  to  make  his  will ;  he 
said,  "Yes  ;"  deponent  asked  him  if  he  was  willing 
to  make  his  will  to  his  wife ;  he  said, "  Yes;"  depo- 
nent wrote  will  dated  29th  May,  and  read  it  to 
him ;  he  approved  it,  and  executed  it,  and  deli- 
vered it  to  his  wife,  but  said  nothing  to  her ;  after- 
wards, deceased  said  to  her,  "  Molly,  if  you  are 
satisfied  I  am  content;"  deceased  perfectly  in  his 
senses. 

2.  Int.  Deceased's  street-door  was  bolted  and 
locked  while  will  was  making,  by  his  wife's  order, 
and  his  daughters  were  refused  admittance. 

John  Jenkins.  —  29th  May,   Allen  and   Har- 
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P*cooiit!If  *  8Tave  an(^  deponent  were  with  deceased ;  deposes 

• that  deceased  declared  he  knew  nothing  of  his 

ta!SjsT  having  made  a  will  the  day  before ;  she  asked  him 
if  he  was  willing  to  make  another  will ;  and  he 
said,  "  1  will ;"  upon  which  she  desired  Allen  to 
make  a  will  in  favour  of  her ;  Allen  then  asked 
deceased  if  he  was  willing  he  should  make  a  will 
in  favour  of  his  wife  ;  he  answered  "  Yes ;"  Allen 
then  wrote  the  will  and  read  it  to  deceased,  and 
asked  him  if  he  approved  thereof;  he  replied, 
he  did,  and  said  he  would  sign  it ;  he  did  then 
set  his  mark,  and  executed  and  published  it, 
and  then  the  witnesses  attested  it ;  deceased  per- 
fectly sensible. 

1.  Int.  Deceased  said  to  deponent,  "  Jack,  are 
you  going  to  sign  it?"  deponent  said  "Yes;"  de- 
ceased replied, "  Very  well."  2.  Int.  Street-door  was 
bolted  by  producent's  order,  and  his  daughters 
were  refused  admittance;  the  parson  staid  some 
,  time  at  the  door ;  Parson  Allen,  when  he  was  let 
in,  said  to  his  brother  Thomas  AUen,  "  I  hope 
you  have  not  been  meddling  in  family  affairs; 
and  he  answered,  "  No."  4.  Int.  Does  not  remem- 
ber he  declared  to  Marshall  as  interrogate. 

3.  Elizabeth  Hargrave.  -—  Producent  asked  de- 
ceased if  he  would  make  his  will  to  her ;  deceased 
said  "  Yes ;"  proves  reading,  approbation  of  the 
will  and  execution,  attestation  and  capacity. 

1.  Int.  Agrees  with  Jenkins.  2.  Int.  Respondent 
locked  the  street  door  without  orders  from  pro~ 
ducent,  that  she  might  have  time  to  talk  with  de- 
ceased.    5.  Int,  Respondent  is  sister  to  producent. 

Evidence  for  Babb  on  second  allegation. 

1 .  Robert  Calvert.  —  Proves  deceased's  affec- 
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tion  to  his  daughters,  and  that  deceased  said  he  p"ROOR*TIVg 

thanked  God  he  had  lived  to  see  them  settled  in     1 

the  world  HUirJ  Term- 

2.  Int.  Believes  deceased  gave  some  portions  to 
his  daughters. 

2.  William  Marshall.  —  Proves  affection  to  his 
daughters,  and  their  dutiful  behaviour ;  deponent 
saw  Read,  Mr.  Allen,  and  the  deceased's  daugh- 
ters and  their  husbands,  waiting  at  deceased's 
door,  and  a  woman  from  the  window  said  they 
were  busy ;  Jenkins  told  deponent  a  day  or  two 
after  deceased's  death,  that  he  had  persuaded  his 
mistress  to  get  another  will  made,  and  to  send  for 
Mr.  Allen  for  that  purpose,  and  that  he  and  Mr. 
Allen  had  done  the  trick,  and,  by  God,  they  had 
flung  them  ;  deponent  said,  "  I  suppose  your  mis* 
tress  will  pay  you  well  for  what  you  have  done ;' 
he  replied,  Yes,  she  had  promised  so  to  do,  but 
he  could  *not  tell  what  he  should  have,  for  it  was 
to  be  given  to  his  father  the  next  Sunday. 

2.  Int.  The  daughters  have  a  freehold  estate. 
3.  Int.  Jenkins  said  they  had  cooked  them. 

3.  William  Allen,  Clerk.  —  Proves  great  affec- 
tion to  the  daughters ;  deponent  waited  a  few  mi- 
nutes at  deceased's  door,  and  was  then  let  in; 
deponent  said  tp  his  brother,  Thomas  Allen, 
"  What  brings  you  here  ?  I  hope  you  have  not 
been  interfering  in  family  affairs;"  he  replied, 
"  No,  I  have  been  doing  nothing ;"  deponent  then 
prayed  by  deceased;  he  appeared  very  stupid, 
and  believes  he  was  incapable  of  doing  any  se- 
rious act;  deceased  did  not  speak  to  deponent. 

4.  Int.  Deponent  asked  him  how  he  did,  and 
then  went  to  prayers ;  deponent  had  no  conver- 
sation with  deceased,  and  cannot  say  whether  he 
was  entirely  senseless. 
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p*cS?M,fE      4*  John  Norris-  —  Proves  affection  to  daugh- 
1      ters,  &c. 

j^aJ^T'  2-  Int  Respondent  has  heard  deceased  gave  his 
daughter  Clark  50/.,  and  to  his  other  daughter 
100/.,  and  they  have  a  small  freehold  by  his  death. 

Dr.  Hays  argument  for  Babb.  —  Babb  was 
not  present  when  will  of  28th  May  was  writing ; 
the  motion  for  second  will  came  from  his  wife ; 
Allen  says  deceased  only  said  he  was  willing  to 
make  his  will  to  his  wife,  by  which  deponent  un- 
derstood he  meant  to  give  all  to  his  wife. 

Dr.  Bettesworth,  same  side.  —  No  proof  of  al- 
teration in  deceased's  intention;  no  declaration 
previous  to  the  last  will :  Swinburne,  part  2.  (a) 
sect.  25,  will  not  good  made  at  interrogation  of 
a  suspected  person :  7th  part,  sect.  4.  the  same. 

Dr.  Jenner  and  Dr.  Smalbroke  contra,  for  Lam- 
kin.  —  The  exordium  of  the  will  of  28th  of  May 
was  brought  ready  wrote ;  proper  question  is, 
whether  either  of  these  wills  are  good  ?  Deceased 
told  his  wife  if  she  was  satisfied,  he  was  content. 
Wilde  v.  Sir  Broumhw  Sherrard.  Will  prepared 
by  Wilde ;  nobody  present  but  deceased  and  the 
writer ;  he  deposed  to  reading,  and  two  others  to 

(a)  So  it  is  if  the  testator  being  sick,  his  wife  neglect  to  help 
him,  or  to  provide  remedies  for  the  recovery  of  his  health,  and 
nevertheless  in  the  mean  time  busily  apply  him  with  sweet  and 
flattering  speeches  to  make  her  executrix,  or  to  bestow  his  goods 
on  her,  for  in  this  case  the  disposition  is  ineffectual.  Swinburne, 
part  7,  sect.  4.  —  And  in  another  place  the  same  author  lays  it 
down ;  the  sixth  case  is  where  the  testator  had  made  another 
testament  before,  for  then  latter  instrument  made  at  the  instiga- 
tion or  request  of  another  person,  is  not  good  in  prejudice  of  the 
former.  —  See  also  Green  v.  Skipworth  and  others,  1  Phill.  53. 
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execution ;  great  weakness  proved  ;  Dr.  Bettes-  pmroqative 
worth,  the  judge,  said  he  must  pronounce  accord- 
ing to  the  evidence  for  capacity.  Deceased  in  this 
case  looked  on  his  daughters  as  provided  for ; 
Calvert  says,  a  month  before  his  death  deceased 
thanked  God  he  had  lived  to  see  them  married 
and  settled. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion*  that  it  appeared  from  the  evi- 
dence that  the  first  will  of  28th  May  was  made 
agreeably  to  deceased's  intention,  and  that  he 
was  then  capable,  and  approved  of  it,  and  would 
have  executed  it,  if  the  noise  and  disturbance  his 
wife  made  had  not  thrown  him  into  a  sudden  in- 
capacity ;  and  I  was  of  opinion,  that  the  will  of 
29th  May  was  made  merely  by  the  pressure  and 
importunity  of  the  wife,  (b)  and  was  done  clandes- 
tinely, at  a  time  when  it  was  at  least  very  doubtful 
whether  the  deceased  had  sense  enough  to  know 
what  he  did ;  and  therefore  I  gave  sentence  for 
the  first  will,  dated  28th  May,  1751. 


Shaunessy  against  Allen,  Attorney  of 

Melony. 

James  Shaunessy,  deceased,  made  his  will  24th 
January,  1745 ;  gave  a  legacy  of  10/.  and  the  resi- 
due to  Brian  Melony,  and  made  him  executor ; 
deceased's  widow  opposed  it ;  Allen,  attorney  for 
Melony,  propounded  it,  and  examined  only  two 
witnesses  ;  the  widow  did  not  plead. 

(b)  If  a  man  make  his  will  in  bis  sickness  by  the  oyer  impor- 
tunity of  his  wife,  to  the  end  that  be  may  be  quiet,  this  shall  be 
a  will  made  by  controul,  and  shall  not  be  a  good  will.  By  Roll, 
C.  J.,  in  a  trial  at  bar  in  the  case  of  one  Hacker  and  Newborn, 
Mich.  1654.  The  case  is  entitled  Hacker  and  Newborn,  a  Sussex 
case.  —  Styles,  427. 


January  21. 

Conclusion  of  a 
canse  rescind- 
ed, to  allow 
proof  to  bo  pro- 
duced of  the 
band  writing  of  a 
testator. 


January  91. 


10  CASES  DETERMINED  IN  THE 

pkummative      1  •  Josiah  Mabert — The  testator,  the  deceased, 
Co,KT'      in  this  cause,  told  deponent  he  wanted  to  make 

HiiatyTam.  his  will,  and  gave  deponent  instructions  to  the 
purport  of  the  will ;  proves  reading,  approving  by 
deceased,  and  execution ;  believes  the  three  other 
subscribing  witnesses  were  present,  but  does  not 
perfectly  remember  it ;  proves  capacity. 

2.  Charles  Hardy,  Esq. — Deponent  was  com- 
mander of  the  ship  on  board  which  deceased  was ; 
proves  the  name,  "  Charles  Hardy,"  to  the  will 
subscribed  as  a  witness  to  be  his  own  hand-writ- 
ing ;  does  not  remember  the  transaction,  but  be- 
lieves the  will  was  signed  in  his  presence  by  de- 
ceased. 

The  Counsel  objected  that  the  will  was  not  suffi- 
ciently proved,  there  being  only  one  witness  to  it ; 
for  Captain  Hardy  speaks  only  to  his  belief,  and 
therefore  makes  no  proof. 

Judgment — Sir  George  Lee. 
I  rescinded  the  conclusion  of  the  cause  for  the 
purpose  of  allowing  Allen,  the  attorney,  to  plead 
the  subscription  to  the  will  to  be  deceased's  hand- 
writing :  he  accordingly  pleaded,  and  fully  proved 
it,  and  I  afterwards  gave  sentence  for  the  will 
with  costs. 


Januarys.  LAUD  against  BROWNE. 

Atabutntitn       />.  Paul  for  Laud. — Alexander  Browne  died  in 

granted  to  as  A  T         « 

ancle  in  prefer-  the  Tartar  sloop,  in  August  1745 ;  Laud,  as  a  cre- 
enoe  to  a  oredi-  ^^  pj^yg  administration  to  him,  and  says  de- 
ceased died  without  relations.     Browne  appears, 
and  alleges  deceased  left  an  uncle  at  Rhode  Island. 
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HikryTcm. 


Wickham,  agent  for  the  sloop,  entered  a  caveat  piwmsaw?e 
8th  January.     Court  ordered  Mr.  Smith,  proctor 
for  Wickham,  to  exhibit  a  proxy ;  none  exhibited, 
and  he  therefore  cannot  oppose  administration  being 
granted  to  Laud. 

Dr.  Simpson  for  Browne. — Deceased  died  a 
batchelor  intestate,  and  left  Samuel  Browne  his 
uncle.  Wickham  is  agent  for  the  Tartar  sloop ; 
Laud  was  the  master  of  the  Tartar ;  Laud  has  made 
a  general  affidavit  of  being  a  creditor ;  Wickham 
(who,  as  agent,  has  an  interest  to  see  he  pays  the 
prize-money  belonging  to  deceased  to  a  proper 
person,)  ordered  a  caveat  on  behalf  of  the  uncle 
to  be  entered,  and  has  sworn  deceased  left  an  uncle 
at  Rhode  Island,  and  prays  it  to  be  granted  to  him, 
and  a  commission  to  swear  him. 

Affidavit  of  William  Laud,  14th  January  1752. 
— Knows  of  no  relation  deceased  had ;  deponent 
is  a  creditor  to  him;  deceased  left  only  prize-money 
in  the  bands  of  Wickham ;  believes  caveat  was  en- 
tered by  him ;  believes  Samuel  Browne  is  a  feigned 
name. 

Affidavit  of  Benjamin  Wickham,  25th  January 
1752.  —  Deceased  died  in  September  1745,  a 
batchelor;  left  behind  him  Samuel  Browne,  an 
uncle,  and  other  relations ;  Samuel  was  alive  in 
in  February  last,  and  believes  he  is  now  alive ; 
has  known  him  twenty  years ;  deponent  has  paid 
most  of  the  Tartar's  prize-money. 

Judgment — Sir  George  Lee. 
1  decreed  administration  to  the  uncle,  and  a  re- 
quisition to  swear  him,  returnable  the  last  session 
of  Trinity  Term,  1752. 


12  CASES  DETERMINER)  IN  THE 

fccoo*TTITi         Trotman  against  Trotman  and  Others. 

Hiutj  Term.       Thomas  Trotman,  Esq,  died  26th  May  1751; 
Pebrwrjs.    made  hjs  wjh  <jate(i  3d  May  1743;   left  three 

The  ugttees  in  other  papers :  No.  4,  dated  May  1751  ;  No.  5,  not 
^■mS?"  dated;  No.  6,  dated  Thursday  before  Whit-Sun- 
oittd  bj  tb<  ex-  day;  deceased  out  of  his  senses  when  the  three 

eontor  under   a         J  7 

win  to  propound  last  papers  were  wrote.  Samuel  Trotman,  Esq. 
theJuheduiet;  executor  of  the  will  of  1743,  cited  all  the  legatees 
Munted^fdntt.  to  propound  all  or  any  of  the  three  schedules,  &c. 

Mr.  Abbot  appeared  and  propounded  No.  6,  for 
two  legatees,  Thomas  and  Elizabeth  Philips,  but 
did  not  give  in  any  allegation. 

Judgment  —  Sir  George  Lee. 

I  pronounced  against  the  three  schedules,  and 
decreed  probate  of  the  will  in  common  form  to 
the  executor. 


FebrntrjS.  SULLIVAN    agaiTlSt    HaYDON. 

buteWrowuno^i       Haydon,  executor  of  a  seaman,  got  probate  of  a 
for.  will  said  to  be  deceased's.     Sullivan,  brother  to 

deceased,  called  him  to  bring  in  probate,  &c. 
Haydon  denied  his  interest.  Sullivan  propound- 
ed, and  fully  proved  it. 

Judgment  —  Sir  George  Lee. 
I  gave  sentence  for  his  interest,  with  costs. 


February  17.  PRICE    agCUTlSt    SCOTT,    STAMP,    and    COLE. 

Memorandum 

for  •  will,  writ-  Benjamin  Smith,  attorney  at  law,  wrote  a  me- 
ofn?ettere,  eitn-  morandum  for  his  will  on  the  back  of  a  letter, 
bii.bedu»      dated  3rd  October,  1743  ;  gave  the  residue  to  his 
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relations,  as  appointed  in  his  father  swill.     James  p*rrogatite 
Cole,  a  residuary  legatee  in  deceased's  father's  RT' 

will,  propounded  this  schedule  as  being  a  resi-    ^trjTe^' 
duary  legatee  therein.     The  schedule  was  fully 
proved  to  be  deceased's  handwriting.     No  oppo- 
sition. 

Judgment  —  Sir  George  Lee. 
Sentence  for  it,  as  deceased's  last  will. 


Carolus  against  Lynch. 


February  17. 


Garrett  Carolus  made  his  will,  dated  30th  Oc-  AdmioiitnUon 
tober,   1747,  and  appointed  his  daughter,  Mary  wJJ^"JJjJ 
Carolus,  executrix   and   universal  legatee ;    de-  *****  re?oiwd, 
ceased  being  indebted  to  Lynch  7/.  13*.  4d.9  gave  tiooo^wiu!" 
him  a  letter  of  attorney  to  receive  wages  at  the 
India  House  for  payment  of  his  debt.     Lynch  re- 
ceived from  the  Company  more  than  his  debt 
amounted  to;  but,  nevertheless,  he,  pretending 
to  be  a  creditor,  and  that  there  were  no  relations, 
obtained  administration.   The  daughter  called  him 
to  bring  in  the  administration,  and  to  shew  cause 
why  probate  should  not  be  granted  to  her  of  the 
will.      Lynch  appeared,   and  opposed  the  will. 
Mary  Carolus  propounded  it,  and  has  fully  proved 
the  execution,  &c.  of  the  will ;  and  that  Lynch 
knew  she  was  deceased's  daughter. 

Judgment  —  Sir  George  Lee. 

I  gave  sentence  for  the  will,  and  revoked  the 
administration,  and  condemned  Lynch  in  full  costs. 


14  CASES  DETERMINED  IN  THE 

^cowt?*"  Cornish  against  Cornish. 


bj-dij,  Thomas  Cornish,  of  the  ship  York,  died  a  wi- 

FebrWy»5.  dower,  intestate,  on  25th  August,  1749.  He  left 
wfa™fanbri*be«ii  John  Cornish,  a  minor,  his  only  lawful  child,  and 
gU^  Thomas  Cornish,  his  natural  son  by  Elizabeth 
oo.  false  iffi-  Bastard,  whom  he  married  on  18th  August,  1729, 
'.  and  Thomas,  the  son,  was  born  26th  March,  1729, 
preceding.  After  deceased's  marriage  to  Eliza- 
beth Bastard,  he  had  by  her  John  Cornish,  the 
minor.  9th  March,  1751,  Thomas  Cornish,  the 
bastard  son,  took  administration  to  deceased ; 
swore  he  was  deceased's  natural  and  lawful  son. 
18th  March,  1751,  Thomas  was  cited  to  bring  in 
the  administration,  &c,  and  to  shew  cause  why  it 
should  not  be  granted  to  John  Crank,  as  guardian 
to  the  minor  son,  &c.  Thomas  Cornish  absconded ; 
viis  et  modis  issued  2nd  sess.  Trin.  1752 ;  Cheslyn 
appeared  for  Thomas,  and  brought  in  the  adminis- 
tration, and  confessed  John  to  be  deceased's  law* 
iul  son,  but  denied  him  to  be  the  only  next  of  kin 
to  deceased;  Major,  John's  proctor,  propounded 
his  interest  as  deceased's  only  next  of  kin,  and 
fully  proved  it  by  six  witnesses. 

Judgment.  —  Sir  George  Lee. 
I  pronounced  for  the  interest  of  John  Cornish, 
as  deceased's  only  next  of  kin,  revoked  the  admi- 
nistration granted  to  Thomas,  and  condemned  him 
in  25/.  costs. 


FetamyK.  TREGAVLE   agatflSt   MeNNELL. 

^JET*         Littleton  Point  Mennell,  Esq.   made  his  will, 

dated  20th  September,  1751 ;  appointed  his  son, 
Hugh  Mennell  (who  is  a  minor)  sole  executor; 
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administration  cum  test,  was  granted  to  Tregayle,  pi******* 

as  his  guardian ;  Tregayle,  as  guardian  to  the  mi-      1 

nor,  cited  Godfrey  Mennell,  deceased's  eldest  son,    "^Jf* 
to  see  the  will  proved  by  witnesses ;  Godfrey  ap- 
peared ;  the  will  was  propounded,  and  execution, 
handwriting,  and  deceased's  capacity,  were  fully 
proved. 

Sentence  for  the  will. 


Taylor  against  Newton.  F«bmrj2& 


William  Taylor  died  intestate ;  left  a  wife  who  to«  ■■  ■*- 

1  i«ii  •    /•  r  minutratioo  has 

was  a  minor  and  one  child  an  infant ;  in  June  b*en  grutad  to 
1751  administration  was  granted  to  Newton  as  ' ******  >•" 


dent* 

guardian  to  the  widow;  in  November  1751  the  Jjjj*^'^1" 
widow  came  to  age,  and  then  she  renounced  for  widow,  00  eon. 
herself  and  child  and  administration  was  granted  LooD^Tf.™* 
to  Isaac  Taylor,  a  creditor;  Newton  refused  to  J^°rt^^SJ^ 
account  to  Isaac  Taylor;  Taylor  called  him  to  i>m •  n«ht to s 

J         J i  »T  call  ©o  the  ori- 

give  in  an  inventory  and  account ;  Newton  ap-  giui  admuu*- 
peared  under  a  protestation  because  his  adminis-  ^ratorj  IL 
tration  was  expired,  and  Dr.  Jenner,  his  counsel,  M00tt,,t- 
insisted  he  was  not  liable  to  account  now  his  ad- 
ministration is  expired. 

Judgment.  —  Sir  George  Lee. 
But  I  decreed  Newton  to  give  in  an  inventory 
and  account  by  1 7th  of  March,  and  condemned 
him  in  1/.  6*.  8tf.  costs. 


Tew  against  Baines,  alias  Forrester. 

Will  proved  at  Totness  by  Baines ;  subsequent 
will  proved  in  Prerogative  by  Tew ;  Baines  was 
cited  to  bring  in  her  will  &c. 


16  CASES  DETERMINED  IN  THE 

Prerogative  JUDGMENT.  —  SlR  GEORGE  Lee. 

CoPRT'  I  revoked  the  probate  granted  to  Baines  and  as- 

HiiwyTemi.    signed  her  proctor  to  bring  it  in  by  17th  March 
ym  1J"      following. 


ARCHES  COURT  OF  CANTERBURY. 


Febro*ry28.  W ALTON    agaimt    RlDER.  (fl) 

a  Mit  for  j«cu-  Dr.  Hay  for  Rider.  — This  is  a  cause  of  jactita- 
riSnn°oi?«.r:  tion  of  marriage  brought  by  the  Rev.  William 
kftJow  ofetS  Walton,  Clerk,  against  Rachel  Rider  by  letters 
marriage.         of  request  from  Ely.   Jactitation  confessed ;  Rider 

(a)  Suits  for  jactitation  of  marriage  were  of  very  familiar  occur- 
rence in  the  ecclesiastical  courts  of  this  country  till  the  year  1776, 
when  they  were  brought  into  disrepute  by  the  celebrated  trial  of  the 
Duchess  of  Kingston  for  bigamy,  before  the  House  of  Lords.  In 
the  year  1768  the  Duchess,  under  her  maiden  name  of  Chudleigh, 
instituted  a  suit  for  jactitation  of  marriage  in  the  Consistory  Court 
of  London,  against  Mr.Hervey,  (afterwards  Earl  of  Bristol,) ;  he 
appeared  to  the  citation,  and  ostensibly  defended  himself  by  plead- 
ing a  marriage  to  have  taken  place  between  Miss  Chudleigh  and 
•  himself  on  the  4th  of  August  1 744,  at  Mr.  Merril's  house,  at  Lain- 

ston  (the  manage,  in  fact,  had  taken  place  in  Lainston  church),  in 
Hampshire.  A  counterplea  was  given  in  on  the  part  of  Miss  Chud- 
leigh, and  on  the  10th  of  February  1769,  the  judge  of  the  Con- 
sistory Court  of  London  (Dr.  Bettesworth,)  pronounced  against  the 
validity  of  the  marriage,  and,  according  to  the  usual  formula  of 
such  suits,  enjoined  Mr.  Hervey  to  perpetual  silence  on  the  sub- 
ject. After  this  sentence,  Miss  Chudleigh  intermarried  with  the 
Duke  of  Kingston,  and  on  the  death  of  the  Duke,  the  prosecution 
against  her,  for  bigamy,  was  instituted  in  the  House  of  Lords,  Mr. 
Hervey  having,  in  the  interval,  become  Earl  of  Bristol.  In  thecourse 
of  the  discussions  in  the  House  of  Lords,  the  proceedings  in  the  jac- 
titation cause,  and  the  sentence  of  the  ecclesiastical  court  were  per- 
mitted to  be  produced  and  read  de  bene  esse,  and  the  counsel  for  the 
Duchess,  Mr.  Wallace  (a),  Mr.  Mansfield  (6),  Dr.  Calvert(c),  and 
Dr.  Wynn(rf),  contended  that  the  sentence  of  the  ecclesiastical  court 
was  conclusive,  as  long  as  it  remained  in  force,  and  that  of  neces- 

(«)  Afterwards  Attorney-General.    (6)  Afterwards  C.  J.  of  tbe  Common  Pleat. 
(c)  Dean  of  tbe  Arches,  1778.  («!)  Dean  of  the  Arcbes,  1788. 
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justified,  and  pleaded  marriage ;  thp  parties  were  arches 

intimate  in  1724  and  1726;  she  was  then  aged  _J^_2l 

about  24  and  he  about  20;  she  finding  herself  p^J6^! 


sity  it  must  be  received  in  evidence  in  all  courts,  and  in  all  places 
where  the  subject  of  that  marriage  has  become  a  matter  of  dispute. 
On  the  other  side  it  was  contended  by  the  attorney  (a)  and  solici- 
tor-general (6),  and  by  Mr.  Dunning  (c),  and  Dr.  Harris,  that  the 
sentence  in  the  jactitation  cause  being  collusive,  was  a  nullity, — 
that  even  if  it  were  fair,  it  could  not  be  admitted  against  the  king, 
who  was  no  party  to  the  suit ; — that  if  admitted,  it  could  not  con- 
clude a  suit  of  this  description,  which  put  both  marriages  in 
issue,  —  that  these  objections  arose  from  the  general  nature  of 
the  sentence  pronounced,  which  was  never  final ;  from  the  parties 
who  could  not,  by  their  act,  bind  any  but  themselves,  or  those  who 
are  represented  by  them,  or  at  most  those  who  might  have  inter- 
vened in  the  suit ;  from  the  nature  of  the  present  indictment, 
which  put  the  marriage  directly  in  issue,  and  from  the  circum- 
stances peculiar  to  the  sentence,  which  proved  it  to  be  collusive. 

After  the  argument  had  been  brought  to  a  conclusion,  the  fol- 
lowing questions  were  put  to  the  judges  by  order  of  the  House : 

1.  Whether  a  sentence  of  the  spiritual  court  against  a  marriage 
in  a  suit  for  jactitation  of  marriage,  is  conclusive  evidence,  so  as 
to  stop  the  counsel  for  the  crown  from  proving  the  said  marriage 
in  an  indictment  for  polygamy  ? 

2.  Whether,  admitting  such  sentence  to  be  conclusive,  if  on 
such  indictment,  the  counsel  for  the  crown  may  be  admitted  to 
avoid  the  effect  of  such  sentence,  by  proving  the  same  to  have 
been  obtained  by  fraud  or  collusion  ? 

The  Lord  Chief  Justice  of  the  Common  Pleas(d)  having  conferred 
with  the  rest  of  the  judges  present,  delivered  their  unanimous  opi- 
nion upon  the  said  questions,  and  after  stating  the  reasons  of  that 
opinion  in  considerable  detail,  concluded  thus : 

We  are,  therefore,  unanimously  of  opinion : 

First— That  a  sentence  in  the  spiritual  court  against  a  mar- 
riage, in  a  suit  of  jactitation  of  marriage,  is  not  conclusive  evi- 
dence, so  as  to  stop  the  court  from  proving  the  marriage  in  an 
indictment  for  polygamy. 

But,  secondly  —  Admitting  such  sentence  to  be  conclusive  on 
such  indictment,  the  counsel  for  the  crown  may  be  permitted  to 

(a)  Afterward*  Lord  Thurlow.  (6)  Afterward*  Lord  RomIjd. 

(c)  Afterwards  Lord  Aahlmrtoo. 

(d)  Sir  William  de  Grey,  afterwards  Lord  WalsiDgham. 

VOL.1.  C 


18  CASES  DETERMINED  IN  THE 

c£uets    ^'k  c^1^ came  to  town  ^  t0^ a  re^on  *^ey 

1      were  contracted ;  7th  November  1727  they  were 

FebrnJ/S:  married  at  the  Fleet  by  Wagstaffe,  a  priest  of  the 
Church  of  England ;  Rider  was  delivered  of  a 
child  in  January  1727,  which  by  mistake  was 
baptized  by  name  of  Watson;  she  then  went 
down  to  Ely  in  1727*and  owned  her  marriage  and 
was  reputed  his  wife  by  his  and  her  families ;  in 
1734  he  wrote  to  her  to  beg  she  would  disclaim 
the  marriage ;  he  did  the  same  in  1742  and  1744 ; 
there  is  a  positive  proof  of  a  fact  of  marriage  by 
Blackburn,  and  in  1728  he  declared  he  was  mar- 
ried to  her ;  Walton  was  indicted  twice  in  1749 
for  bigamy;  in  August  1749  the  bill  was  not 
found ;  in  March  following  it  was  found  but  no- 
body prosecuted,  and  then  he  commenced  the 
cause  of  jactitation. 

Dr.  Paul,  contr&,  for  Walton.  —  Marriage 
7th  November  1727;  child  born  11th  January 
1727;  baptized  as  the  child  of  William  and 
Rachel  Watson ;  Blackburn  the  only  witness  to 
the  marriage ;  he  falsified  in  his  deposition ;  the 
pleaded  contract  no  proof  of  it ;  but  with  child 
long  before  the  pretended  marriage ;  has  pleaded 
Wagstaffe  was  a  priest  in  holy  orders ;  no  proof  of 

avoid  the  effect  of  such  evidence,  by  proving  the  same  to  have 
been  obtained  by  fraud  or  collusion. 

These  questions  were  put  to  the  judges  on  one  day- (19  April 
1776,)  and  answered  on  the  day  following.  —  See  Trial  of  the 
Duchess  of  Kingston  for  Bigamy,  Howell's  State  Trials,  vol.  xx. 
pp.  355. 538. 

Within  my  recollection  only  one  suit  for  jactitation  of  marriage 
has  been  raised  in  any  of  the  courts  at  Doctors'  Commons.  It 
was  instituted  by  Lord  Hawke  against  a  person  called  Augusta 
Corri,  whohad  assumed  the  name  aud  style  of  lady  Hawke. — See 
Hawke  v.  Corri,  2  Hagg.  290. 
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it ;  one  witness  against  the  answer  of  the  party 
makes  no  proof;  they  never  cohabited  together 
from  the  time  when  they  are  said  to  be  married ; 
he  never  maintained  her  or  paid  any  thing  for  her 
for  twenty-three  years ;  she  has  lived  at  Ely  at 
her  own  expense  and  has  received  the  rents  of  her 
own  estate ;  in  1744  he  married  another  woman 
publicly  and  has  had  children  by  her ;  Rider  has 
cohabited  with  a  tailor  and  appears  to  be  a  lewd 
woman ;  Walton  did  offer  her  an  annuity  if  she 
would  disclaim  the  marriage  in  order  to  satisfy  his 
present  wife ;  he  wrote  to  her  by  the  name  of  Rider. 


Arches 
Court. 

Hilar j  Tern, 
February  28. 


Evidence  for  Rider. 

1  *  Thomas  Blackburn,  Gent.  set.  70 ;  deponent 
has  known  Rider  about  thirty-six  years  by  marry- 
ing her  aunt,  and  has  known  Walton  about  twenty- 
five  years ;  Walton  was  the  son  of  John  Walton, 
victualler,  at  Ely,  and  Rider  was  niece  of  John 
Walton's  second  wife ;  publicly  reported  at  Ely 
that  they  courted  each  other  with  consent  of 
parents;  he  was  then  a  student  at  Cambridge; 
the  end  of  October  1727,  Rider  came  to  deponent's 
house  in  London,  and  told  him  she  was  with  child 
by  Walton ;  deponent  went  to  Cambridge  to  per- 
suade him  to  marry  Rider  and  told  him  if  he 
would  not  he  must  give  security  to  keep  the  child ; 
he  did  not  deny  she  was  with  child  by  him; 
7th  Nov.  1727  they  were  married  at  a  house 
near  the  Fleet,  by  the  Rev.  James  Wagstafle,  who 
deponent  believes  was  a  priest  in  holy  orders,  in  pre- 
sence of  deponent  and  his  wife,  who  is  since  de- 
ceased, and  of  a  person  who  officiated  as  clerk ; 
deponent  gave  her  in  marriage  to  Walton ;  on  the 
same  day  Walton  desired  deponent  to  let  his  said 
¥(ife  lodge  and  bo^rd  at  deponent's  house  till  after 

c  2 
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abchm      she  bad  laid  in  :  deponent  and  his  wife  consented ; 

Court 

L     and  she  did  lodge  and  board  at  deponent's  house. 

v?bJw*2&'  ^n  *  'tk  JanuarY  1727  she  was  delivered  of  a  son 
begot  by  the  said  Walton  as  deponent  believes ; 
he  was  baptized  by  the  name  of  John,  in  the  parish 
of  St.  Dunstan,  as  the  child  of  William  and 
Rachel  Walton,  but  by  mistake  is  called  Waston; 
about  two  months  after  she  and  her  child  went  to 
father's  at  Ely  and  lived  with  "him  till  his  death  ; 
in  1728  deponent  went  to  Ely  to  visit  her  father, 
and  staid  there  about  five  weeks,  during  which 
time  deponent  was  almost  daily  at  Walton's 
father's  house  and  was  civilly  entertained  by  him ; 
deponent  was  frequently  in  company  with  Wal- 
ton's father  and  mother  and  Rider's  father  when 
said  marriage  has  been  talked  of,  and  they  mu- 
tually declared  their  satisfaction  at  said  marriage 
and  at  her  having  had  a  child,  but  John  Walton 
said  he  would  advise  them  to  keep  asunder  for 
some  time  till  his  son  could  get  preferment  to  sup- 
port a  family ;  their  marriage  has  been  publicly 
talked  of  by  several  at  Ely  in  deponent's  pre- 
sence, and  deponent  then  declared  he  was  present 
at  their  marriage  ;  they  were  commonly  reputed 
at  Ely  to  be  husband  and  wife. 

4.  Int.  Respondent  made  an  affidavit  upon  an 
action  brought  against  Rider  for  debt  in  which  he 
was  described  as  a  barber.  5.  Int.  Rider  has 
lived  at  Ely  twenty-three  years  and  has  supported 
herself.  7.  Int.  Believes  minister  lives  with  a  wo- 
man as  his  wife,  and  that  Rider,  before  said  woman 
married  Walton,  acquainted  her  that  she  was  Wal- 
ton's wife.  8,  9.  Int.  In  or  about  August  1749, 
Rider  indicted  Walton  for  polygamy,  and  respond- 
ent was  examined  as  a  witness  before  the  grand 
jury  in  support  of  said'  bill,  and  the  grand  jury 
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found  said  bill  (a),  and  respondent  had  a  warrant  for 
apprehending  Walton,  t  but  he  got  out  of  Huntingdon, 
and  respondent  could  not  apprehend  him ;  does  not 
know  Walton  pleaded  to  said  indictment, 

2.  Cornelius  Guy.  —  Deponent  knows  the  par- 
ties, and  knew  their  parents ;  believes  Rider  is  a 
sober,  modest,  virtuous  woman  ;  cannot  say  whe- 
ther she  is  generally  so  esteemed,  but  never  heard 
anything  to  the  contrary ;  deponent  always,  from 
1728  or  1729,  esteemed  producent  to  be  Walton's 
lawful  wife,  because  in  one  of  those  years  Black- 
burn was  at  Ely,  and  then  told  deponent  that  pro- 
ducent was  married  to  Walton,  and  that  he  gave 
her  away  in  marriage  to  him ;  deponent  has  call- 
ed her  Walton,  and  she  is  generally  reputed  to  be 
his  wife  by  the  best  persons  in  Ely.  Producent's 
son  is  now  living  at  Ely,  and  goes  by  name  of  John 
Walton ;  deponent  always  esteemed  him  to  be  Wil- 
liam Walton's  lawful  son  by  producent. 

3.  Matthew  Eburn.  —  It  was  a  common  report 
at  Ely,  about  1727,  that  Walton  was  married  to 
producent,  and  Walton  then  told  deponent  he  had 
been  forced  to  marry  her  at  London,  and  seemed  to  be 
very  uneasy  about  it.  Before  Walton's  marriage  to 
Miss  Wolfe,  he  wrote  to  deponent  about  it,  and 
desired  him  to  go  to  producent  about  it,  and  offer 
her  an  annuity  of  10/.  if  she  would  sign  the  certi- 
ficate mentioned  in  his  letter,  dated  2d  February, 
1744-5 ;  proves  said  letter  to  be  Walton's  hand- 
writing; deponent  went  thereupon  to  producent, 
and  read  said  letter  to  her,  and  desired  her  imme- 
diate answer,  whether  she  would  comply  with  the 
terms ;  she  said  she  would  consult  with  Mr.  East, 
and  send  deponent  an  answer ;  she  called  on  de- 

(a)  All  the  passages  of  the  text  which  are  printed  in  italics  are 
underscored  in  the  original  manuscript. 
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arches      ponent,  and  refused  to  comply  with  said  terms,  for 

Court.         r  »       i      i  ./•  v.  •  .  ■• 

that  she  had  a  certificate  of  her  marriage ;  de- 

YebnJ™'  Ponent  has  oft611  talked  with  Walton  about  his 
marriage  to  producent,  but  Walton  always  said 
he  looked  on  himself  as  a  single  man,  for  that  the 
ceremony  at  the  Fleet  between  them  was  not  binding, 
and  that  he  was  forced  to  it,  or  complied  through  fear. 
Deponent,  before  Walton's  marriage  to  Wolfe, 
asked  him,  if  he  thought  his  marriage  to  produ- 
cent unlawful,  why  he  made  any  overtures  to  dissolve 
it ;  he  replied,  that 4€  it  was  to  satisfy  Miss  Wolfe,  and 
to  prevent  producent's  giving  them  any  trouble. 

2.  Int.  Walton  was  about  18  in  1727.  4.  Int.  Pro- 
ducent has  maintained  herself  to  this  time,  and  has 
lived  in  Ely  for  23  years,  and  Walton  has  all  that 
time  lived  there,  or  in  the  neighbourhood,  except 
when  he  was  abroad.  5.  Int.  Knows  nothing  of 
Walton's  courtship  to  Wolfe  but  by  said  letter, 
which  deponent  shewed  to  said  Walton's  father ; 
Walton  was  publicly  married  to  Wolfe,  and  his 
father  seemed  very  uneasy  at  it.  6.  Int.  They  have 
ever  since  lived  together  with  reputation,  and  have 
had  a  son,  who  is  since  dead.  7.  Int.  Respondent 
has  heard  that  producent,  in  August,  1749,  pre- 
ferred a  bill  for  polygamy  against  Walton,  and 
that  such  bill  was  not  found.  8.  Int.  Heard  and  be- 
lieves she  preferred  a  second  indictment  against 
him  in  March,  1749,  which  was  found,  but  in  Au- 
gust, 1750,  he  pleaded  not  guilty,  and  he  was 
acquitted  and  declared  not  guilty.  10.  Int.  Believes 
Rider  is  not  a  virtuous  woman,  and  never  es- 
teemed her  so  to  be,  but  does  not  believe  she  is  a 
common  prostitute;  believes  she  has  for  many 
years  kept  company  in  a  lewd  manner  with  divers 
men,  and  it  is  well  known  in  Ely.  12.  Int.  Produ- 
cent had  two  brothers  attorneys.     17.  Int.  Produ- 
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cent  came  to  John  Walton's  house,  and  she  was 
turned  out  by  a  constable ;  has  often  heard  John 
Walton  declare  his  detestation  of  producent  and 
her  inJamous  character,  and  called  her  a  whore, 
and  her  child  a  bastard ;  believes  John  had  a  very 
bad  opinion  of  her.  18.  Int.  John  Walton  twice 
entertained  William  Walton  and  his  wife  Martha 
Wolfe  and  child  at  his  house,  and  behaved  affec- 
tionately to  them,  and  was  fond  of  his  grandson. 
19.  Int.  Believes  John  Walton  was  an  honest,  reli- 
gious man,  and  does  not  think  he  would  have 
countenanced  his  son,  if  he  had  thought  him  mar- 
ried to  produces*.  20.  Int.  Respondent  esteems 
William  Walton  to  be  a  just  and  upright  man,  and 
does  not  believe  he  would  on  any  condition  for- 
swear himself. 

4.  Mary  Scott.  —  Deponent  has  known  produ- 
cent 30  years,  and  Walton  20  years ;  believed 
from  their  behaviour  there  was  a  courtship  be- 
tween them ;  producent  a  virtuous  woman ;  she 
and  her  son  lived  with  her  father,  the  son  has  al- 
ways been  reputed  legitimate,  and  never  heard 
to  the  contrary  but  that  producent  and  Walton 
were  married. 

5.  John  Scott.  —  Qives  producent  a  good  cha- 
racter, and  has  always  esteemed  her  to  be  Wal- 
ton's wife,  and  she  is  so  reputed. 

6.  Sarah  Whitehand.  —  Deponent  supped  at 
John  Walton's  with  producent  and  her  relations, 
and  he  treated  her  very  civilly.;  gives  her  a  very 
good  character ;  after  she  was  brought  to  bed,  she 
and  her  son  lived  with  her  father;  the  son  was 
reputed  legitimate,  and  her  father  always  owned 
her  to  be  Walton's  wife, 

7.  Gotobed  East. — There  was  a  current  report 
of  courtship  between  the  parties  in  1 726 ;  she  was 
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arches      frequently  at  Walton's  father's  house ;  gives  pro- 
1     ducent  a  very  good  character ;  deponent  has  sold 

rtbnJ***!  ker  g°°ds,  and  gave  her  credit  by  name  of  Wal- 
ton; deponent  has  received  her  rents,  and  she 
gave  receipts  by  name  of  Walton,  and  for  the  use 
of  her  husband ;  but  for  three  years  last  past,  the 
tenant  has  refused  to  pay  without  security  to  be 
indemnified  against  William  Walton. 

5.  Int.  Believes  Walton  was  publicly  married  to 
his  present  wife.  6.  Int.  They  have  lived  together 
with  reputation.  7.  Int.  Believes  bill  of  indictment 
against  Walton,  in  August  1749,  was  not  found. 
8.  Int.  Has  heard  Walton  was  dismissed  on  second 
bill  forwantof  prosecution.  9.  Int.  Shealwaysgave 
respondent  receipts  by  name  of  Walton.  10.  Int. 
Believes  her  to  be  a  virtuous  woman.  13.  Int. 
Tenant  refused  to  pay  rent  because  of  her  marriage 
to  Walton-  15.  Int.  In  1747,  James  Child  brought 
an  action  of  debt  against  producent  by  name  of 
Rachael  Walton,  and  she  was  carried  to  Cam- 
bridge gaol. 

8.  Rebecca  Johnson.  —  Gives  producent  a  good 
character ;  believes  she  is  accounted  to  be  Wal- 
ton's wife  by  the  best  inhabitants  of  Ely. 

9.  Francis  Winter.  —  Producent  a  virtuous 
woman,  reputed  to  be  Walton's  wife;  has  con- 
stantly taken  the  name  of  Walton. 

10.  Oxenden  Eburn.  —  Read  to  interrogatories 
only. 

4.  Int.  Producent  has  maintained  herself.  6.  Int. 
Walton  and  his  present  wife  have  lived  together 
with  reputation.  17.  Int..  Has  heard  Walton's 
father  speak  ill  of  producent.  19.  Int.  Walton's 
father  an  honest  man,  and  would  not  have  coun- 
tenanced his  son  if  he  had  believed  he  had  been 
married  to  producent.  20.  Int.  Gives  Walton  a 
very  good  character. 
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1 1 .  Charles  Green,  Esq,  —  Producent  was,  in 
1730,  admitted  to  a  copyhold  tenement  by  the 
description  of  Rachael  Walton,  formerly  Rider, 
wife  of  William  Walton. 

8.  Int.  In  Aug.  1 750,  Walton  put  himself  upon  his 
trial,  and  was  acquitted  for  want  of  prosecution. 

12.  John  King. — Proves  producents  good  cha- 
racter; says,  she  was  constantly  reputed  to  be 
Walton's  wife ;  deponent  has  talked  with  Walton's 
father  about  his  son's  marriage,  and  has  heard  him 
say  his  son  was  ruined,  but  cannot  recollect  the 
particulars  of  such  discourse ;  producent's  son  re* 
puted  legitimate  in  January  1746 ;  producent  gave 
deponent  note,  and  she  signed  it  by  name  of  Wal- 
ton ;  esteems  her  the  wife  of  Walton. 

13.  Mary  Cu Hen — Deponent  is  sister  to  Wal- 
ton ;  has  heard  he  made  offers  to  producent  to  disown 
her  marriage  with  him. 

5.  Int.  Walton  publicly  married  his  present 
wife,  and  his  father  declared  his  liking  of  such 
marriage.  6.  Int.  Walton  and  his  present  wife  have 
lived  together  with  reputation,  and  have  had  a  son, 
since  dead.  10.  Int.  Does  not  believe  producent  is 
a  modest  virtuous  woman,  nor  ever  esteemed  her 
such,  but  believes  she  is  a  debauched  woman,  and 
has  the  character  in  Ely  of  being  a  common  pros- 
titute ;  and  is  reputed  to  live  incontinently  with 
one  Petty,  a  tailor  at  Ely,  and  to  have  so  done  for 
two  years  past ;  once  saw  her  on  a  table  and  a 
man's  hand  up  her  petticoats.  17.  Int.  Producent 
was  once  forced  out  of  respondent's  father's  house. 
Respondent  has  heard  her  father  express  great 
aversion  to  producent,  and  call  her  whore,  and  her 
son  a  bastard,  and  said  she  had  ruined  his  son. 
18.  Int.  Walton,  and  his  present  wife  and  son,  were 
well  received  by  his  father,  and  he  owned  Martha 
Wolfe  as  his  daughter  in  law,  and  was  very  fond 


AftOHBS 

Court. 

HiUrj  Tern, 
Pebnurj  28. 


26  CASES  DETERMINED  IN  THE 

AftbHtt  of  hkr  grandson.  10.  Int.  Respondent's  father  was 
orr'  an  honest  man,  and  believes  he  would  not  hare 
*n*y  Term,  countenanced  Ins  son  if  he  had  believed  him  mar- 
ried to  producent.  20.  Int.  Gives  Walton  a  very 
good  character. 

14.  Sarah  Nunn. — Believes  producent  is  a  sober 
virtuous  woman,  and  is  so  esteemed ;  has  always 
gone  by  name  of  Walton,  and  is  commonly  re- 
puted to  be  his  wife. 

16.  Jane  Benton.*- Deponent  has  known  pro- 
ducent twenty  years ;  lived  four  years  in  the  same 
house  with  her ;  gives  her  a  very  good  character ; 
*  she  is  reputed  Walton s  wife;  she  and  her  son 
lived  with  her  father  to  his  death,  and  believes  he 
always  esteemed  her  to  be  Walton's  wife ;  her  son 
is  reputed  legitimate. 

16.  William  Rider.  —  Deponent  is  producent's 
brother ;  in  1726  and  1727,  William  Walton  made 
his  addresses  to  producent  in  way  of  marriage,  and 
she  received  his  courtship  in  a  public  way,  and 
believes  their  parents  knew  thereof ;  she  was  often 
at  his  father's  house ;  deponent  advised  producent 
not  to  regard  what  William  Walton  said,  but  be- 
lieves they  did  contract  themselves,  and  that  then 
she  let  him  lie  with  her ;  gives  her  a  very  good 
character ;  believes  she  would  not  have  suffered 
any  man  to  have  lain  with  her  if  she  had  not  been 
married  or  contracted  to  him.  She  being  with 
child,  went  to  London  to  lie  in,  and  afterwards 
returned  to  her  father,  and  brought  her  child,  and 
constantly  was  reputed  to  be  the  wife  of  Walton ; 
deponent  always  esteemed  her  son  to  be  legiti- 
mate. In  September,  1728,  Blackburn  came  to 
Ely ;  producent  constantly  went  by  name  of  Wal- 
ton, and  was  admitted  to  a  copyhold  by  that  name, 
and  as  wife  to  \£illiam  Walton  in  1731. 

17.  William  Atkinson.  —  Gives  producent  a 
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very  good  character  ±  she  was  esteemed  the  wife      a*cks 

of  Walton  by  the  principal  inhabitants  of  Ely. 

18.  John  Botnont.  —  Gives  produceat  charac-  5S^I^ 
ter  of  a,  very  sober*  virtuous  woman ;  her  father 
received  her  as  the  wife  of  Walton,  and  her  son  as 
legitimate.  John  Walton  has  acknowledged  to  de- 
ponent that  his  son  was  married  to  producent,  and 
once  said  he  wished  they  loere  unmarried,  for  that 
they  could  not  agree;  deponent  always  esteemed  her 
son  to  be  legitimate,  and  he  is  reputed  so  to  be. 

Exhibits.—  B.  "  2 1st  January,  1 727-6,  baptised 
John,  son  of  William  and  Rachael  Watson,  bora 
1 1th  January." 

C.  dated  22d  August,  1734.  Letter  from  Wal- 
ton to  Mrs.  Rachael  Ryder*  at  Ely. 

M.  m.  "  At  a  certain  time  you  unjustly  brought 
me  under  a  necessity  of  undergoing  an  evil,  &c." 
Letter  of  threat  to  make  her  disclaim  the  marriage. 

D.  16th  August,  1742,  directed  toRachael  Ry- 
der, to  the  same  purpose- 
Letter  to  Eburn,  dated  2d  February,  1744. 

N.  B.  The  letters  make  strongly  for  Rider ;  he 
did  not  plead. 

Dr.  Hay's  argument  for  Rider.  —  Her  character 
fully  established ;  courtship  positively  proved  by 
William  Rider,  and  other  witnesses  prove  a  ge- 
neral report  of  it ;  Blackburn,  in  1728,  declared 
to  Guy  that  he  'was  present  at  the  marriage,  and 
gave  Rider  away,  which  confirms  the  evidence 
which  he  has  now  given  of  the  fact ;  she  con- 
stantly affirmed  the  marriage ;  acknowledgments 
by  Walton  of  his  marriage,  for  by  his  letters  he 
speaks  of  the  ceremony  that  passed  between 
them ;  offered  her  money  to  disavow  her  mar- 
riage.     In   the  case  of  Leeson  and  Lord  Fitz- 
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c£™"      maurice  (a),  he  made  her  declare  in  writing  that 

she  was  not  married  to  him;  Delegates  held  that 

FebnJjsal  t0  be  a  strong  circumstance  in  favour  of  the  mar- 
riage :  it  is  not  necessary  to  prove  the  clerk  that 
married  them  was  in  orders  (b).  Captain  John 
Campbell,  deceased :  Jane  Campbell  pretended 
to  be  his  wife,  and  pleaded  her  marriage  to  him  on 
9th  Dec.  1725 ;  Margaret,  another  woman,  who 
pretended  to  be  his  wife,  and  pleaded  that  she  was 
married  to  deceased  in  1724 ;  Jane  insisted  that 
Margaret  was  barred  by  not  having  ever  claimed 
him ;  commissaries  of  Edinburgh  admitted  Mar- 
garet to  plead  her  marriage ;  Jane  appealed  to  the 
Lords  of  Sessions ;  they  held  she  was  barred,  and 
reversed  the  sentence  of  the  commissaries ;  Mar- 
garet appealed  to  the  house  of  lords,  and  they  af- 
firmed the  commissaries'  decree  on  6th  Feb.  1728. 

Dr.  Smalbroke,  same  side.  —  If  this  marriage  is 
not  established,  the  child  will  be  bastardized. 

Dr.  Paul,  for  Walton.  —  Thomas  Blackburn, 
single  witness  to  fact  of  marriage,  Allom  v.  Jor- 
dan, 1  Vera.  161  (c),  but  one  witness  against  the 
answers  of  the  party;  held  there  could  be  no 
decree  upon  that  evidence. 

N.  B.  Walton's  answers  were  mentioned  by  his 
counsel,  but  were  not  read. 

(a)  Fitzmaurice  alias  Leeson  contra  Fitzmaurice,    Deleg. . 
4  March,  1732.     The  Delegates  present  at  the  sentence  were,  the 
Bishops  of  Oxford  and  Bangor,  Mr.  Baron  Comyn,  Drs.  Tindall, 
Audley,  and  Kinaston.    This  is  the  case  cited  by  Lord  Stowell  in 
the  case  of  Dairy  mple  v.  Dairy mple,  2  Hagg.  pp.  69,  100. 

(6)  See  Lord  Stowell's  observation  as  to  this  point,  in  Hawke  y. 
Corriy  2  Hagg.  288. 

(c)  Entitled  in  the  Report,  Alarn  v.  Jourdan.  The  whole  Re- 
port is  comprised  in  one  sentence ;  viz.  There  being  but  one  wit- 
ness against  the  defendant's  answer,  the  plaintiff  could  have  no 
decree.     1  Vera.  Case  151. 
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In  Leeson  and  Fitzmaurices  case(fl),  Lord  Chan- 
cellor Talbot  looked  into  his  answers :  Delegates 
case  of  Arthur  and  Arthur  (b)  ;  the  question  was, 
whether  they  were  married ;  a  Romish  priest 
swore  he  married  them ;  Archbishop  of  Dublin 
required  him  to  exhibit  his  orders;  he  refused, 
and  the  Archbishop  rejected  his  testimony ;  Dele- 
gates held  he  was  not  obliged  to  shew  his  orders, 
but  must  shew  he  was  a  reputed  clerk. — Franklyn 
against  Kelly y  1724,  upon  a  review  before  Lord 
Chancellor;  Kelly  married  Franklyn  in  1710; 
never  cohabited  or  consummated ;  in  1720,  he 
married  another  woman,  and  had  children  by 
her;  sentence  in  Ireland  for  the  first  marriage, 
reversed  in  Delegates ;  Franklyn  prayed  a  review; 
denied  by  Lord  Chancellor ;  no  cohabitation  from 
the  time  of  the  marriage  in  the  present  case. 

Dr.  Bettesworth,  same  side.  —  No  step  taken  by 
her  in  twenty-two  years  to  establish  this  marriage ; 
no  courtship,  cohabitation,  or  consummation,  sub- 
sequent to  the  marriage ;  clandestine  marriage ;  his 
character  good,  and  hers  strongly  attacked.  Cun- 
ningham and  Cunningham,  one  witness  unsup- 
ported cannot  make  a  full  proof  of-  a  marriage. 

Judgment  —  Sir  George  Lee. 
In  this  case  I  pronounced  for  the  marriage  of 
William  Walton  with  Rachel   Rider,   and  con- 
demned him  in  costs. 


Arches 
Court. 

Hilar y  Term, 
February  28. 


(a)  In  the  Dalrymple  cause,  Lord  Stowell  claimed,  and  ex- 
ercised his  right  as  a  judge,  to  look  into  the  answers.  2  Hagg.  127. 

(b)  Arthur  v.  Arthur,  Del  eg.,  24  Nov.  1720.  Judges 
Delegates  present  at  the  sentence :  the  Bishops  of  Worcester  and 
Peterborough,  Mr.  Justice  Dormer,  Sir  Henry  Penrice,  LLD. 
and  Dre.  Wood  and  Andrews. 
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Arches 
Court. 

Hilary  Term, 
PebmarjftB. 


Salt  for  a  di- 
Yoroe,  bjr  rea- 
son of  crneltj 


Whitmore  against  Whitmore. 

Mabell  Whitmore  brought  a  suit  in  the  Consis- 
tory Court  of  London  against  George  Whitmore, 
her  husband,  for  a  divorce  for  cruelty ;  she  plead- 
ed great  variety  of  facts  of  cruelty  for  a  long  series 
of  years,  and  examined  many  witnesses,  who 
made  as  strong  proof  as  possible.  The  Chan- 
cellor of  London,  Dr.  Simpson,  gave  sentence  for 
a  divorce,,  and  settled  an  alimony  on  her  of  70/. 
a  year*  I  was  originally  counsel  for  the  wife. 
The  husband  appealed  to  the  Arches,  but  never 
pleaded  in  either  court ;  the  cause  upon  the  ap- 
peal was  heard  before  Dr.  Pinfold,  Surrogate  to 
me  as  Dean  of  the  Arches,  who  affirmed  the  sen- 
tence of  the  Chancellor,  and  Whitmore  appealed 
to  the  Delegates,  («)  As  for  the  evidence,  see  my 
notes. 

(a)  Whitmore  v.  Whitmore  was  appealed  to  the  High  Court  of 
Delegates,  on  5th  June  1752,  but  did  not  proceed  to  a  sentence 
in  that  court.  It  appears  from  the  assignation  books,  that,  on 
the  15th  November  1753,  the  proctors  for  the  parties  litigant  al- 
leged the  cause  to  be  agreed. 

PREROGATIVE  COURT  OF  CANTERBURY. 
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Stretch,  formerly  Pynn,  v.  Pynn. 

Dr.  Paul  for  Stretch. — Henry  Pynn  died  intes- 
tate in  Oct.  1750,  at  Newfoundland  ;  left  a  widow 
and  ten  children,  three  by  his  first  wife,  and  seven 


Easter  Term, 
April  22. 

Creditors  hare 
do  right  to  in- 
terpose in  the 
grant  of  an  ad- 
ministration be- 
tween a  widow  and  the  next  of  kin':  the  practice  i»  to  grant  administration  to  a  widow,  onleas 
some  objection  exists  against  her. 
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children  by  his  second  ^rife.    The  widow  entered  ^"^J1" 

a  caveat,  and  prays  administration  to  be  granted     

by  her. — Augustus  Pynn,  deceased's  eldest  son  **&£%&' 
by  his  first  wife,  has  also  entered  a  caveat,  and 
prays  the  administration  to  be  granted  to  him ; 
the  son  insists  the  creditors  desire  it  may  be 
granted  to  him ;  the  widow  offers  undoubted  se- 
curity ;  the  son  has  been  advanced  in  the  father's 
lifetime ;  she  has  greater  interest  in  the  estate  than 
he ;  no  objection  to  the  widow,  but  that  she  is 
married  again. 

Dr.  Simpson  for  the  son.— Six  children,  minors, 
under  the  care  of  the  widow.  Deceased  was  a 
merchant,  and  the  eldest  son  was  employed  under 
his  father.  Stretch,  her  present  husband,  was  a 
clerk  in  deceased's  counting-house,  and  now  car- 
ries on  trade  with  deceased's  effects:  she  pos- 
sessed the  effects  without  any  authority ;  the  es- 
tate about  11,000/.  The  son  entered  caveat 
against  granting  the  administration  to  the  widow ; 
the  creditors  swear  they  believe  they  shall  never 
recover  their  debts  if  administration  is  granted  to 
the  widow ;  she  claims  an  estate  under  a  settle- 
ment which  may  be  a  bar  to  her  distribution, 

The  act  of  Court  read. 

Stretch,  servant  to  deceased,  at  30/.  per  annum 
wages  ;  the  widow  took  possession  of  the  effects, 
without  administration;  Stretch,  her  husband, 
worth  nothing ;  lives  at  Newfoundland,  and  will 
return  thither  without  paying  the  debts ;  Augus- 
tus Pynn,  well  acquainted  with  deceased's  affairs, 
and  offers  full  security ;  six  children,  minors,  live 
with  their  mother  Stretch,  and  one  is  dead.    Wi- 
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PrcowTIV11  ^ow  ^m  not  aPP^e<l  *&y  effects,  but  what  she 

has  made  herself  debtor  for ;  Pyrin,  the  son,  has 


^JSi  arT'  ^ve<^  seventeen  years  at  Newfoundland,  and  is  set- 
tled there ;  the  widow  offers  undoubted  security, 
and  names  the  persons. 

Affidavits  for  the  son. 

1.  Jacob  Thrawle.  — Deponent  well  knew  de- 
ceased, and  his  wife,  and  son,  and  Michael 
Stretch ;  deceased  died  in  Oct.  1750,  and  left  a 
widow  and  ten  children  in  Newfoundland ;  widow 
soon  after  married  Michael  Stretch,  and  took  pos- 
session of  the  effects,  to  amount  of  5000/.,  and  did 
exclude  the  son  from  the  knowledge  of  the  effects  ; 
Stretch  and  his  wife  have  no  estate ;  deceased 
indebted  to  persons  at  Bristol  in  2000/. ;  Stretch 
lives  at  Newfoundland,  and  believes  he  and  his 
wife  will  go  back  together  as  soon  as  they  .have 
got  the  effects,  without  paying  the  debts;  son 
lived  with  his  father,  and  is  well  acquainted  with 
deceased's  affairs,  and  is  the  fittest  to  have  the 
administration. 

2.  Augustus  Pynn,  mariner,  the  son  of  the  de- 
ceased, and  party  in  this  cause.  — Deceased  left 
estate  of  11,000/.  ;  deponent  well  acquainted 
with  his  affairs ;  Stretch  and  his  wife  possessed 
themselves  of  effects  to  amount  of  5000/. ;  they 
have  no  substance;  Stretch  lives  in  Newfound- 
land ;  believes  they  will  get  possession  of  the 
effects,  and  go  abroad  without  paying  the  debts. 

3.  David  Peloquin,  Esq. ;  4.  Samuel  Ball ; 
5.  James  Ball.  —  Peloquin  says,  deceased  was 
indebted  to  Mary  Bell,  to  whom  deponent  is  exe- 
cutor in  200/.  by  bond,  and  there  is  now  due  to 
Ball's  estate  on  that  and  other  accounts.  420/.  for 
principal  and  interest,  &c. ;  believes  the  creditors 


April  22. 
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will  be  more  secure  if  administration  is  granted  prerogative 
to  the  son,  —  Samuel  and  James  Ball  say  to  the      CoPRT* 

same  effect,  and  believe  Stretch  and  his  wife  will    But«rTem, 

,  *     — 

go  abroad  ;  believe  the  son  will  duly  pay  the  cre- 
ditors. 

6.  Henry  Dampier,  Esq.  —  Deceased  indebted 
to  deponent  in  317/.  and  upwards ;  believes 
Stretch  and  his  wife  will  go  abroad  without  pay- 
ing the  creditors ;  believes  the  son  will  pay. 

Affidavits  of  the  rest  of  the  creditors  are  to  the 
same  purpose,  and  their  debts  amount  to  1052/. 

Affidavits  for  the  widow. 
1.  Robert  Smith. — Deceased  left  widow  and 
ten  children,  one  is  since  dead,  but  six  live  with 
their  mother ;  the  youngest  not  three  years  old ; 
the  son  has  been  resident  at  Newfoundland  for 
seventeen  years  past,  when  he  is  not  at  sea ;  de- 
ceased kept  Stretch  as  his  book-keeper,  his  son 
not  being  fit  for  that  office ;  Stretch  was  entrusted 
by  the  deceased  with  the  management  of  his  ac- 
counts, and  affairs  in  trade;  Stretch  capable  of 
business  in  the  Newfoundland  trade,  and  has  a 
honest  fair  character ;  his  wife  continued  in  pos- 
session of  the  deceased's  effects  after  his  death, 
there  being  no  court  in  Newfoundland  to  grant 
administration,  and  she  could  not  apply  for  it  in 
England  sooner ;  the  son  has  frequently  declared 
he  would  sink  the  whole  estate  to  be  revenged 
of  his  mother-in-law  ;  widow  married  Stretch 
about  five  months  after  her  husband's  death,  he 
being  acquainted  with  deceased's  affairs.  The 
son  has  been  preferred  in  deceased's  lifetime,  near 
equal  to  the  shares  of  the  remaining  children,  and 
has  several  of  deceased's  effects  in  his  hands ; 

VOL.  I.  D 
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Easter  Tern, 
April  29. 


PRcou»A"VB  Stretch  has  often  informed  the  son  in  the  depo- 
nent's presence,  of  the  deceased's  affairs,  and  he 
has  himself  inspected  deceased's  effects.  The 
widow  has  an  estate  in  fee  to  her  own  use,  of  the 
value  of  2000/. ;  Stretch  has  often  told  both  the 
son,  and  Jacob  Thrawle  that  he  would  justly  pay 
the  debts ;  several  large  debts  are  due  in  New- 
foundland, which  will  be  in  danger  by  Stretch's 
absence ;  has  heard  the  son  swear  he  would  de- 
stroy the  whole  estate,  rather  than  those  who  are 
interested  should  have  any  benefit ;  son  a  drunken 
man,  and  is  so  reputed. 

2.  Michael  Stretch ;  3.  Ann,  his  wife.  —  Mi- 
chael Stretch  says  "  He  lived  with  the  deceased 
for  several  years  as  his  clerk  and  book-keeper, 
and  managed  his  accounts  and  wrote  his  letters 
of  business ;  son  was  seldom  suffered  by  the  de- 
ceased to  inspect  his  books  ;  deceased's  personal 
estate  was  not  more  than  6000/.  clear,  for  there 
are  about  as  much  more  desperate  debts."  —  Ann 
Stretch  says  "  Deceased  left  ten  children ;  six 
now  under  her  care,  the  eldest  not  fourteen,  the 
youngest  not  three  years  old ;  admits  she  has 
taken  possession  of  some  of  the  effects,  and  the 
son  has  also  possessed  himself  of  some  ;  has  never 
applied  any  of  the  deceased's  effects  to  her  own 
use,  but  such  as  she  has  made  herself  debtor  for 
in  deceased's  books ;  never  refused  the  son  to  in- 
spect the  deceased's  effects,  &c,  except  when  he 
has  been  drunk ;  has  heard  son  declare  he  would 
destroy  the  estate,  to  be  revenged  of  the  depo- 
nent; deponent  married  Stretch  for  protection 
against  the  son."  —  Michael  Stretch  says  "  He 
has  paid  upwards  of  2000/.  of  deceased's  debts, 
and  has  often  declared  he  would  pay  the  just 
debts ;  son  little  acquainted  with  merchant's  ac- 
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counts,  and  did  not  know  deceased's  transactions ;  **■*»•»«»■ 

vOURT. 

son  lives  at  Newfoundland,  and  has  a  wife  and      

three  children  there;  was  preferred  by  the  de-  E^^^Bi 
ceased  equal  or  nearly  to  the  shares  of  the  other 
children ;  son  had  several  of  the  effects,  and  has 
disposed  of  some  of  them."  —  Ann  Stretch  says 
"  She  has  an  estate  of  2000/.  to  her  sole  use,  ex- 
clusive of  her  distributable  share." 

Dr.  Simpson,  for  the  son.  —  Son  preferable  as 
a  male ;  widow  .  has  married  again ;  is  poor. 
Sayer  v.  Sayer,  Delegates,  July,  1713  :  admi- 
nistration granted  to  the  guardian  of  a  minor  son, 
preferably  to  the  widow.  Blackball  v.  Blackball, 
1720 :  administration  to  the  son,  because  the 
widow  had  barred  herself  of  distribution.  Shaw 
v.  Houghton,  1720  :  the  same.  Lewis  v.  Lewis, 
1724,  administration  granted  from  the  widow, 
because  she  was  a  bad  woman :  administration 
ought  to  be  granted  to  a  man  rather  than  to  a 
woman.  1719,  a  widower  left  a  son  and  daugh- 
ter, and  two  infants,  the  daughter  guardian  to 
the  infants,  but  the  administration  was  granted  to 
the  brother.  Churchman's  case :  ^he  son  in  this 
case  has  some  effects  in  his  hands,  and  he  has  a 
right  to  take  them,  as  he  is  entitled  to  administra- 
tion as  well  as  she. 

Judgment  —  Sir  George  Lee. 
(a)  I  was  of  opinion  I  could  have  no  conside- 
ration of  what  thfe  creditors   had   sworn,  or  to 

(a)  Ryan  v.  Ryan,  2  Phill.  334 ;  Abbott  v.  Abbott,  2  Phill. 
578 ;  Webb  v.  Needham,  1  Add.  494.  Under  peculiar  circum- 
stances administration  has  been  granted  to  a  creditor,  in  preference 
to  a  grandfather.  West  and  Smith  v.  Willby,  3  Phill.  374.  So 
also  to  a  daughter  who  had  succeeded  in  setting  aside  a  will,  in 
preference  to  the  widow.   Dew  v.  Clark  and  Clark,  1  Hagg.  311 . 

D   2 
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P*"°°ATIVE  their  consent  in  this  case ;  for  the  question  being 
!.     upon  the  grapt  of  administration  between  the  wi- 

"a^i^ST'  ^ow  an^  *^e  n6Xt  °^  ^hi,  ^  editors  had  no 
right  to  interpose;  that  it  had  always  been  the 
practice  to  grant  administration  to  the  widow, 
unless  some  material  objection  appeared  against 
her ;  but  in  this  case,  I  saw  no  objection  at  all 
against  her;  she  did  not  appear:  to  me  to  have 
misbehaved  in  any  respect:  and  as  there  were 
six  minor  children,  to  whom  she  was  the  natural 
guardian,  and  they  lived  with  her  and  were  under 
her  care,  their  interests  were  united  to  hers, 
which  gave  her  also  a  great  majority  of  interests, 
and  therefore,  in  every  light  I  thought  the  admi- 
nistration ought  to  be  granted  to  her ;  and  I  ac- 
cordingly decreed  the  administration  to  Mrs. 
Stretch,  the  widow  of  the  deceased,  she  giving 
undoubted  security. 


an 
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Prout  against  Creswell. 


(Appeal  from  Exeter.) 

A  ehorohwarden  

cannot  prevent  a 

minister  appoint.      The  church  of  Fresmere,  in  the  diocese  of  Ex- 

ed   under  a  se-  .  ,     *     -  •    ,  i_  •    i_ 

qn«tration,from  eter,    is  an  augmented  impropriate  cure,  which 

SSl*  " the  being  vacant,  the  Bishop  granted  a  sequestration 

Augmented  ea.  to  Edmund  Herring,  clerk,  to  serve  the  cure  and 

raoie*  itand  on  ^o*  7. 

toe  same  footing  receive  the  profits  of  the  benefice :  this  seques- 
r^u^tmLiL  tration  was  granted  on  the  6th  of  June,  1751. 
Re?*1*       On  the  9th  of  June,  1751,  Mr.  Herring  read  the 
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sequestration  to  Prout,  the  churchwarden  of  the 
parish,  and  demanded  admittance  into  the  church 
to  officiate;  Prout  refused  him,  and  admitted 
George  Thompson,  clerk,  to  officiate  there  by  his 
authority  as  churchwarden,  without  licence.  On 
the  6th  of  September,  1751,  a  citation  ex  mero 
officio  issued  against  Prout,  to  answer  to  articles 
for  hindering  the  minister  appointed  by  seques- 
tration from  officiating.  On  the  11th  of  October, 
1751,  Greswell  was  appointed  promoter ;  articles 
were  given  in  and  admitted  ;  Prout's  proctor 
prayed  security,  but  the  Court  did  not  decree  it. 

Dr.  Jenner,  for  Prout,  insisted  that  the  princi- 
pal grounds  of  appeal,  were  the  want  of  security, 
and  the  articles  not  being  agreeable  to  the  cita- 
tion, the  citation  being  ex  mero  officio,  and  the 
articles  being  at  the  promotion  of  Creswell. — But 
the  prasertim  of  the  appeal  was  from  admitting 
the  articles,  and  every  thing  following  therefrom, 
and  from  all  other  grievances,  without  mentioning 
either  the  want  of  securities,  or  the  diversities  be- 
tween the  citation  and  the  articles. 

Therefore  those  objections  were  overruled. 

Dr.  Jenner  then  insisted  that  tfie  bishop  may 
compel  the  impropriator  to  nominate  a  curate,  but 
cannot,  as  in  this  case,  appoint  a  sequestrator. 
Clarke's  Prams,  tit.  189.  Sequestration  shall  be 
granted  to  the  churchwarden  to  receive  the  profits 
and  find  a  clerk ;  the  sequestrator,  cannot,  as  such, 
maintain  an  action  for  tithes,  but  the  churchwarden 
may ;  —  a  licence  to  preach  is  different  from  a  se- 
questration ;  it  does  not  appear  that  Herring  had 
a  licence. 


Arches 
Court. 

EfcstorTermv 
April  98. 
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„    Arches 
Court. 


Judgment  —  Sir  George  Lee. 

BA£rilT22^,  *  was  °^  °pin*on  ^at  ^e  bishop  had  power  to 
grant  sequestration ;  for  this  being  an  augmented 
curacy,  was  by  stat.  1  Geo.  1.  c.  10.  put  in  many 
respects  upon  the  same  footing  with  presentative 
livings,  (a) 

I  therefore  pronounced  against  the  appeal,  and 
remitted  the  cause. 


Butler  against  Butler. 


(Appeal  from  St.  Asaph.) 


Suit  by  the  husband  against  the  wife  for  a  di- 
vorce for  adultery ;  an  allegation  of  faculties  was 
admitted ;  but  before  the  husband's  answers  were 
given  in,  or  any  witnesses  examined  thereon,  the 
judge,  without  any  proof  of  the  husband's  estate, 
settled  an  alimony  of  twenty  shillings  a  week  on 
the  wife  ;  the  husband  appealed  therefrom. 

Per  Curiam. 

I  pronounced  for  the  grievance  and  retained  the 
cause. 


(a)  Undoubtedly  this  is  so,  but  another  point  often  lost  sight 
of,  »,  that  the  cure  of  souls  is,  by  the  fifth  section  of  the  same  sta- 
tute, is  specially  reserved  to  the  incumbent  of  the  mother  church. 
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Dame   Elizabeth    Cookes   Winford,   alias     EwterTerm, 
Hellier,  against  Hellier  and  Barring-         p". 
ton. 

Dr.  Hay.  for  Hellier,  the  son.  —  Deceased  Sa-  An  w^iio. 

^  to  oompel  the 

muel  Hellier,  Esq.  died  22d  Nov.  1751,  left  Lady  widow  0r » 
Winford,  bis  widow,  and  a  son  by  a  former  wife,  to^e^oed 
a  minor.    Widow  prays  administration  to  deceas-  ^tSSSJ" 
ed,  as  being  dead  intestate.     Barrington,  guardian  *•  °JJSfUaUoB 
to  the  son,  entered  caveat,  and  prayed  scripts  and  jeotod. 
scrolls ;  she  gave  in  affidavit  of  scripts,  &c.    Four 
papers  are  brought  in  :  No.  2,  a  will  which  is  can- 
celled; No.  1,  a  codicil  unexecuted;  and  No.  3 
and  4  imperfect  papers.    We  now  pray  she  may  be 
examined  on  interrogatories,  concerning  the  can- 
celling of  the  will  No.  2.     In  October,  1751,  de- 
ceased told  Mr.  Harris    that  he  had  made  his 
will,  and  it  was  then  in  his  study ;  gave  instruc- 
tions to.  Harris  for  a  codicil.     Harris  drew  the  co- 
dicil, No.  1. ;  deceased  approved  it,  and  appointed 
to  execute  it  on  2d  December ;  Harris  delivered 
it  to  deceased  on  21st  November,  and  it  was  found 
unexecuted  in  deceased's  pocket.     In  the  codicil 
there  is  a  revocation  of  Lord  Ward  as  executor 
and  trustee  for  deceased's  son;  Harris  searched 
in  vain  for  the  will  two  days. 

Affidavit  of  John  Harris.  —  Beginning  of  Octo- 
ber, 1751,  deceased  gave  him  instructions  to  make 
a  codicil  to  his  will,  and  to  get  it  settled  in  Lon- 
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PrcoumTITE  (*on;  am*  P0"1*"^  t°  his  upper  study,  told  depo- 
nent  he  had  made  his  will,  which  was  there  ;  de- 

^prii1^™'  ponent  drew  the  codicil,  No.  1.  on  Thursday,  21st 
November,  1751  ;  deponent  carried  the  codicil 
to  deceased,  and  deceased  desired  deponent  to 
fix  a  day,  as  soon  as  possible,  to  settle  the  affair ; 
deponent  appointed  2d  December,  1751 ;  de- 
ceased died  on  22d  November ;  codicil  found  in 
deceased's  pocket  unexecuted ;  deponent  searched 
for  deceased's  will,  with  two  persons  named  by 
Lady  Winford;  after  twp  days'  diligent  search 
without  effect,  Lady  Winford  desired  deponent  to 
search  in  the  scrutoire  in  the  yellow  room ;  he 
searched  there,  and  found  in  a  drawer,  schedules 
No.  2,  3,  4  ;  No.  2.  was  cancelled,  and  No.  3  and 
4.  were  imperfect  papers ;  from  the  circumstances, 
and  from  discourse  with  Lady  Winford  and  others, 
he  does  verily  believe  No.  2.  was  uncancelled  at  de- 
ceased's death*  and  has  been  since  cancelled;  in  co- 
dicil, No.  1,  there  is  a  revocation  of  Lord  Ward 
either  as  a  trustee  to  deceased's  son,  or  as  execu- 
tor of  his  will ;  whereas  in  the  will  No.  2,  there  is 
.no  mention  of  Lord  Ward  either  as  trustee  or  execu- 
tor ;  said  revocation  of  Lord  Ward  in  the  codicil 
was  made  by  deponent  by  mistake ;  for  deceased 
talking  of  his  will,  told  deponent,  that  "  as  there 
was  like  to  be  a  dispute  between  him  and  Lord 
Ward,  therefore,  he  would  not  have  Lord  Ward  to 
be  either  executor  or  trustee  to  his  will,"  and  di- 
rected deponent  to  leave  a  blank  for  trustees  and 
executors,  and  deponent,  therefore,  thinking  from 
such  discourse,  that  Lord  Ward  was  named  in  his 
will  as  trustee  and  executor,  inserted  said  revo- 
cation in  codicil  No.  1 .  —  N.B.  Lady  Winford's 
affidavit  of  scripts  and  scrolls  was  in  common 
form. 
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Dr.  Hay's  argument  for  Hellier.  —  Coates  and  pmrooativ* 
Meigh ;  Prerog.,  1745 ;    Meigh  and  Dowce  ex-      __Ll 
amined  on  interrogatories.  We  pray  Lady  Winford    BiJt^1T^Pf 
may  be  examined  on  interrogatories  touching  the 
cancellation  of  the  will. 

Dr.  Jenner  for  Lady  Winford.  —  Prerog.,  La- 
dies Hardwick  and  Williams  against  Cocks ;  Pre- 
rog., Extern  and  Coe;  a  codicil  of  deceased's 
hand-writing  contained  specific  legacies  but  not 
executed  or  signed ;  Exton  the  executor  burnt 
it ;  Coe  prayed  he  might  be  examined  on  inter- 
rogatories to  set  forth  the  full  contents,  but  the 
Court  refused  it. 

N.B.  He  had  set  forth  the  contents  in  an  affi- 
davit, and  swore  he  could  not  set  them  forth  more 
fully. 

Per  Curiam. 
Nobody  having  seen  this  will  No.  2.  uncan- 
celled after  deceased's  death,  I  refused  to  order 
Lady  Winford  to  be  examined  on  interrogatories ; 
but  as  her  council  offered  to  give  a  further  affida- 
vit of  scripts  and  scrolls  I  decreed  accordingly. 
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EuteTerai,  BaXTAR   against  BUCKLEY,  (a) 

a  contact  of  Dr.  Hay  for  Baxter.  —  Susanna  Baxter  Jias 
prori*e  The  brought  a  cause  of  contract  of  marriage  against 
Jofarfto Mien.  Millington  Buckley,  Esq.  by  letters  of  request 
w«  the  marriage  from  St.  Asaph.  Contract  was  made  on  26th  May 
in Mxtj d«js «f-  1743;  they  lived  in  the  same  house;  Buckley 
•erf,2ii!rithdabo  wftb  bis  grandfather,  Mr.  Young,  and  she  was  a 
moution  for  that  servant  in  the  house  ;  he  aged  seventeen  and  she 

parpoao.  ° 

about  nineteen ;  he  declared  he  should  never  be 
happy  if  she  married  any  body  else ;  he  proposed 
a  secret  contract  at  a  place  called  the  Weeg,  in 
the  parish  of  Kerry,  in  Montgomeryshire ;  he  de- 
sired Nathaniel  Williams  to  contract;  then 
Williams  read  the  form  of  the  Common  Prayer 
and  each  party  solem  nly  pronounced  the  contracting 
words ;  this  proved  by  two  witnesses  who  were 
present;  Buckley  pleads  he  was  drunk  at  that 
time ;  but  we  have  proved  he  afterwards  twice 
declared  he  was  married  to  her ;  we  insist  the 
drunkenness  was  subsequent. 

Dr.  Simpson  control,  for  Buckley.  —  His  estate 
an  100/.  a  year  under  the  guardianship  of  his 

(a)  In  the  year  following  the  decision  in  this  cause,  this  descrip- 
tion of  suit,  than  which  none  had  been  more  fruitful  in  litigation, 
or  had  more  abundantly  exhausted  the  learning  of  civilians  and 
canonists,  was  swept  away,  together  with  many  of  the  most  an. 
dent  provisions  of  our  marriage  law,  by  Lord  Hardwick's  marriage 
act,  (26  Geo.  2.  c.  33.)  See  Blackstone's  Com.  book  1,  c.  15;  and 
Hansard's  Parliamentary  History,  vol.  15.  p.  1. ;  Hansard's  Par. 
liamentary  Debates,  (New  Series,)  vol.6,  p.  1325. 
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grandfather,  and  a  ward  of  chancery  ;  she  a  pert      archm 

girl,  had  many  sweethearts ;  Williams  is  an  Inn-      1 

keeper;  did  not  tell  Buckley's  grandfather;  says  ^Jj^ "*"■» 
the  ceremony  was  performed  at  her  father's  house ; 
admit  her  sister  confirms  Williams's  evidence ;  no 
previous  courtship ;  he  was  very  drunk  the  day 
before  and  lay  a-bed  till  twelve  of  the  clock  on 
26th  May,  when  Williams  came  to  see  him,  and 
they  drank  together  for  two  hours ;  went  out  with 
Williams  drunk ;  returned  home  drunk ;  and  so 
was  drunk  before,  at,  and  after  the  contract; 
Williams  declared  he  was  drunk  when  he  read  the 
ceremony  to  them  ;  at  Poole,  in  1747,  she  did  not 
know  Buckley ;  she  constantly  declared  she  was 
not  married  to  him,  and  he  declared  the  same ; 
no  claim  for  five  years ;  this  suit  began  in  1748* 

Evidence  for  Baxtar. 
1 .  Nathaniel  Williams,  Innkeeper.  —  In  May 
1743  Buckley  was  aged  fifteen  and  Baxtar  seven- 
teen ;  both  lived  at  his  grandfather's,  Mr.  Young, 
and  she  was  a  servant  there;  Buckley  declared 
great  love  for  her  and  said  he  would  marry  her ; 
in  May  1743  he  came  to  deponent  and  acquainted 
him  with  his  love  for  her  and  said  he  had  pre- 
vailed on  her  to  marry  him,  but  he  would  not 
marry  her  publicly  for  fear  of  disobeying  his 
grandfather,  and  that  they  had  agreed  to  be  pri- 
vately married ;  earnestly  desired  deponent  to 
marry  them ;  deponent  several  times  refused,  and 
dissuaded  him  therefrom,  but  he  persisted; 
Buckley  told  deponent  his  whole  happiness  de- 
pended on  marrying  her ;  in  the  morning  of  26th 
May  1743,  to  best  of  deponent's  remembrance, 
Buckley  came  to  deponent  and  told  him  he  and 
Baxtar  had  agreed  to  meet  together  at  her  father's 
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house  in  order  to  be  married,  and  then  earnestly 
desired  deponent  would  be  there  to  marry  them ; 
deponent  again  advised  against  it,  but  Buckley 
insisted  on  it ;  deponent  promised  to  go  after  him 
that  evening.  On  26th  May  1743  at  five  in  the 
evening,  deponent  and  Buckley  and  Baxtar  being 
met  at  her  father's  house,  and  in  presence  of  Mary 
Harper  her  sister,  deponent  took  a  Common 
Prayer  book  and  audibly  read  in  a  grave  manner 
the  whole  form  of  matrimony,  and  they  having 
then  a  mind  to  contract  or  marry,  made  their  re- 
sponses thereto  in  a  grave  and  serious  manner,  he 
taking  her  by  the  right  hand  audibly  and  distinctly 
in  the  very  words  therein  prescribed  said,  "  I 
Millington  take  thee  Susanna,"  &c,  using  the 
very  words  of  the  Common  Prayer ;  and  then  she 
taking  him  by  the  right  hand  in  like  grave  manner 
repeated  her  response,  and  then  he  taking  her 
hand  put  a  ring  on  one  of  her  fingers,  but  does  not 
remember  which  hand  or  finger,  and  said,  "  With 
this  ring  I  thee  wed/'  &c. ;  deponent  joined 
their  right  hands  together,  &c. ;  then  deponent 
gravely  and  devoutly  concluded  the  whole  in  the 
words  of  the  Common  Prayer,  and  pronounced 
them  to  be  lawful  husband  and  wife,  and  they 
then  owned  each  other  as  such,  and  were  reputed 
so  by  deponent ;  they  continued  to  live  for  some 
time  at  Young's  house  and  there  owned  themselves 
to  deponent  to  be  husband  and  wife ;  about  a  fort* 
night  or  three  weeks  after  he  expressed  to  depo- 
nent great  satisfaction  in  his  choice,  and  told  de- 
ponent she  did  not  seem  so  well  pleased  as  he 
could  wish,  and  he  would  endeavour  to  get  a 
licence  to  marry  her  as  soon  as  he  could.  Some 
time  after  said  marriage  deponent  was  informed 
Buckley  was  sent  away. 
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2  Int.  She  is  reported  to  hare  been  a  servant 
in  London.     3  Int.   He  shewed  affection  to  her. 

4  Int.  On  26th  May  respondent  went  to  Young's 
house  and  enquired  for  Buckley  and  desired  him 
to  go  into  the  fields  with  him  after  partridges. 

5  Int.  They  went  from  Young's  to  her  father's 
house  and  drank  there  together. 

2 .  Mary  Harper. — Deponent  is  sister  to  Baxtar ; 
heard  Buckley  say,  he  would  be  married  to  Bax- 
tar as  soon  as  he  could,  but  he  was  then  much 
intoxicated  with  liquor.  In  May  1743,  Baxtar 
brought  a  letter  to  her  father  which  she  said  was 
sent  to  him  by  Buckley,  and  deponent  heard  her 
father  read  out  of  it,  that  Buckley  desired  his  con- 
sent to  marry  his  daughter  Susan,  but.  cannot  say, 
whether  it  was-  wrote  by  Buckley ;  the  father  wrote 
an  answer  to  Buckley  in  three  or  four  days,  which 
he  read  to  deponent,  in  which  he  said  he  could 
not  give  Susan  a  suitable  fortune,  but  he  would 
do  what  was  in  his  power  for  them,  which  letter 
deponent  delivered  to  Buckley,  and  he  put  it  in 
his  pocket ;  in  the  afternoon  of  some  day  in  May 
1743,  deponent  was  present  at  the  house  of  John 
Baxtar  with  Williams,  said  John  Baxter,  <  and  the 
two  parties  in  this  cause,  and  saw  Williams  take 
a  Common  Prayer  book,  and  heard  him  distinctly 
read  over  the  whole  form  of  matrimony  to  them; 
and  they  having  then  a  mind  to  contract  or  mmji, 
made  their  responses  thereto  in  a  grave  and  serious 
manner.  Deposes  they  contracted,  and  did  every 
thing  according  to  the  words  and  form. of  the  Com- 
mon Prayer ;  deposes  the  same  a&Williams  exactly, 
word  for  word.   . 

N.  B.  They  both  depose  exactly  in  the  words  of 
the  libel,  except  as  to  the  hand  on  which  the  mag 
was  put;  the  libel  says  on  the : fourth  fiagerofc the 
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coo"?      ^  han(l>  anc*  ^eY  do  not  remember  which  hand 

or  finger ;  says  they  lived  in  same  house  upwards 

E^^8e.nB'  of  a  month  after,  and  deponent  heard  him  after- 
wards own  Susan  to  be  his  wife,  and  expressed 
great  satisfaction  in  his  choice, .  and  said  he  would 
as  soon  as  he  could  take  a  license  to  marry  her  in 
the  church. 

3.  Mary  Baxtar,  widow. — Deponent  is  mother 
to  Susanna  Baxtar ;  Buckley  shewed  great  love  to 
Susanna.  In  May  1743,  he  was  about  seventeen 
years  old,  and  she  was  about  twenty. 

4.  Edward  Jones.  —  In  June  1743,  Buckley 
asked  deponent  if  he  had  seen  any  body  about  the 
house  that  night  to  ask  for  Susan,  deponent  said, 
"  No."  Buckley  replied,  "  I  think  it  is  all  over 
with  them  now ;"  deponent  asked  him  if  he  was 
married  to  her ;  he  replied  he  was. 

5 .  John  Oliver. — Deponent  was  servant  to  Pros- 
ser,  who  lived  in  the  house  with  young  Buckley ; 
declared  often  to  deponent  that  he  had  great  love 
for  Baxtar,  and  made  his  addresses  to  her;  he 
often  inquired  of  deponent,  whether  she  enter- 
tained any  sweethearts  in  his  absence,  deponent 
told  him  he  did  not  know  she  did ;  he  then  ex- 
pressed great  love  for  her,  and  said  when  he  was 
married  to  her,  he  would  present  deponent  with  a 
pair  of  gloves ;  13th  June  1743,  Buckley  gave  him 
accordingly  a  shilling  to  buy  gloves  on  account  of 
his  marriage  to  Baxtar. 

Evidence  for  Buckley. 
1 .  John  Prosser.  —  Deponent  was  tenant  to 
Young  and  lived  in  the  same  house  with  him,  the 
parties  in. this  cause  lived  also  in  the  same  house 
with  Young.  Buckley  has  100/.  a  year;  the 
latter  end  of  May,  and  believes  26th  of  May  1 743, 
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Nathaniel  Williams  came  about  noon,  and  inquired      arches 

if  Buckley  was  at  home,  deponent  said,  "  Yes ;"      1 

Williams  went  in  and  staid  about  two  hours,  and  ^^  T*rm» 
then  they  both  went  out  with  guns.  The  night 
before,  and  when  they  went  out  on  said  day,  and  also 
when  he  came  home  that  evening,  Buckley  was  so  far 
drunk  as  to  be  disordered  in  his  understanding,  and 
especially  when  he  came  home'  at  night;  deponent 
never  heard  Buckley  own  her  as  his  wife;  never 
heard  her  esteemed  such,  and  does  not  know 
they  consummated,  but  believes  the  contrary. 
Buckley  and  Young  lay  in  the  same  bed  together, 
and  Miss  Buckley  lay  with  Baxtar.  In  June 
1743,  Buckley  denied  his  marriage  in  deponent's 
presence,  and  bid  Baxtar  begone  from  the  house ; 
and  she  also  swore  by  God  to  Young,  that  she  was 
not  married  to  Buckley.  Same  evening  she  left 
Young's  service  and  went  to  her  father's,  and 
about  a  month  after  went  to  London. 

2.  Mary  Prosser.  —  Never  heard  Buckley  ex- 
press affection  for  Baxtar  to  best  of  her  remem- 
brance. On  26th  May  1743,  Williams  about 
noon  came  and  inquired  for  Buckley,  who  she 
believes  was  asleep,  occasioned  by  his  being  very 
drunk  the  night  before  ;  Buckley  came  down  and 
he  and  Williams  drank  together  for  two  hours  or 
more,  and  then  he  went  out  with  Williams  with  a 
gun,  in  appearance  concerned  in  liquor,  and  they 
came  home  together  in  the  evening  both  in  liquor, 
very  much.  Never  heard  him  own. her  for  his  wife; 
does  not  believe  they  consummated  or  were  re- 
puted to  be  married.  In  June  1743,  he  denied  he 
was  married ;  she  was  then  turned  away,  but  de- 
clared to  Young  with. an  oath,  that  she  was  not  mar- 
ried. Baxtar  went  to  her  fathers,  and  about  a 
month  after  went  to  London. 
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3.  Margaret  Pugh. — In  the  afternoon  of  26th 
May  1743,  about  six  in  the  evening,  says  Buck- 
ley came  to  the  Delvar  alehouse,  and  fired  off  a 
gun  in  the  kitchen  where  there  were  many  peo- 
ple. * 

N.  B.  Her  Counsel  say  this  was  after  he  come 
from  Baxter's  house  where  the  contract  was  made ; 
but  qiutre  t 

4.  Mary  Buckley. — Never  heard  the  parties 
intended  to  marry;  Williams  came  to  Buckley, 
about  eleven  at  noon,  on  26th  May  1743,  and  he 
returned  home  about  seven  in  the  evening  very 
drunk;  never  heard  they  were  reputed  husband 
and  wife,  or  consummated ;  deponent  and  Bax- 
tar  lay  together,  and  Buckley  lay  with  Young. 

5.  Mary  Jones,  wife  of  John  Jones.  —  Never 
heard  Buckley  express  affection  for  Baxtar,  &c. ; 
on  25th  or  26th  May,  Williams  and  Buckley  came 
home  together  and  he  was  very  drunk ;  never  heard 
him  own  her  as  his  wife  same  as  the  other  wit- 
nesses;  heard  Young  ask  Baxtar  whether  she  was 
married ;  she  swore  by  God  she  was  not ;  she  went 
to  her  father's  and  staid  a  month,  and  then  went 
to  London ;  never  heard  she  claimed  a  contract. 

6.  Jane  Gwynne.  —  In  June  1743,  deponent 
received  a  letter  from  Young,  in  which  he  told 
her  Buckley  denied  marriage ;  deponent  went  to 
Young's  house,  where  Buckley  also  lately  denied 
marriage  to  deponent ;  but  confessed  he  and  Wil- 
liams were  at  Baxtar' s  house  and  saw  Susan  there  ; 
said  Williams  carried  him  thither  under  pretence 
he  was  thirsty ;  in  November  1749,  Williams 
came  to  deponent's  house  and  inquired  for  Buck- 
ley, and  Williams  said  to  deponent  that  he  could 
not,  and  would  not  swear  anything  to  hurt  Mr. 
Buckley  by  reason  they  were  both  in  liquor ;  and  it 
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was  so  long  he  could  not  remember ;  soon  after  de-       cou*" 

ponent  was  present,  when  Buckley  refused  to  see      

Susan,  and  he  went  to  London  about  end  of  June    Ba,MaJT^"li 
1743. 

7.  Edward  Jones. — In  summer,  1747,  at  Poole, 
Baxtar  came  to  deponent's  house,  and  Davis,  who 
lodged  in  deponent's  house,  seeing  Buckley  in  the 
street,  called  him  in,  and  got  him  into  the  room 
to  Susan  Baxtar,  where  he  did  not  stay  above  a 
quarter  of  an  hour. 

8.  Mary  Jones. —  Davis  seeing  Buckley  in  the, 
street  at  Poole,  in  summer,  1747,  called  him  into 
deponent's  house,  and  carried  him  up  stairs,  and 
left  him  with  Baxtar,  where  he  staid  about  a 
quarter  of  an  hour ;  said  Baxtar  was  then  hand- 
somely dressed.  • 

9.  John  Griffith,  on  another  allegation.  —  In 
June,  1 750,  notice  was  given  by  the  proctors  that 
no  witness  should  go  up  stairs  while  any  other 
witness  was  examining ;  Mary  Baxtar  neverthe- 
less came  up  and  stood  at  the  door  while  Williams 
was  examining,  and  might  hear  what  he  said. 

10.  William  Morgan  —  the  same. 

Dr.  Hay,  for  Baxtar.  •*—  Contracted  after  a 
year's  courtship ;  a  question  only  of  fact ;  both 
capable  of  contracting;  proof  of  courtship  not 
necessary ;  Prosser  and  his  wife  and  Oliver  prove 
they  lived  in  the  same  house  together;  two  posi- 
tive witnesses  to  the  contract,  shall  shew  the  con- 
tract was  before  he  came  to  the  Delvar  alehouse, 
for  the  contract  was  about  five  o'clock  in  the 
afternoon;  and  he  did  not  come  to  the  Delvar 
ale-house  till  after  six  o'  clock ;  Buckley  made 
several  recognitions  of  the  contract ;  she  denied 
her  marriage  to  Young,  because  it  was  to  be 

VOL.  j.  E 


SO  CASES  DETERMINED  IN  THE 

archm      a  secret  to  him ;   she  came  to  Poole  in  1747, 

1     the  time  when  he  came  to  age,  and  she  there  sent 

***&  Tg m'  ^or  him,  and  did  speak  with  him ;  her  character 
is  not  impeached,  and  want  of  fortune  is  no  ob- 
jection ;  Buckley's  declarations  that  he  was  drunk 
are  not  evidence;  general  opinion  he  was  con- 
tracted ;  Mary  Harper  fully  swears  to  the  con- 
tract, and  she  is  unimpeached;  one  witness  is 
sufficient,  if  she  is  supported  by  circumstances. 

Dr.  Smalbroke,  same  side.  —  At  the  time  of  the 
contract,  Baxtar  went  for  barm,  and  Buckley  for 
drink ;  they  both  might  have  been  supplied  much 
nearer  at  the  Delvar  ale-house  ;  Buckley  was  not 
drunk  before  six  in  the  evening ;  it  is  not  proved 
0     he  came  drunk  to  the  Delvar  ale-house. 

Dr.  Simpson,  contrA.  for  Buckley.  —  Contract 
between  minors  of  very  unequal  condition ;  con* 
tracts  unfavourable,  and  especially  between  mi- 
nors, and  therefore  Court  will  expect  the  fullest 
evidence;  no  claim  till  1748,  which  was  two 
years  after  he  came  of  age ;  witnesses  not  exa- 
mined till  seven  years  after  the  contract ;  to  prove 
a  verbal  contract,  no  positive  evidence  of  court- 
ship; no  evidence  that  he  ever  declared  to  her 
that  he  intended  to  marry  her;  must  prove  an 
animus  contrahendi;  not  proved  that  Williams 
read  the  ceremony  at  the  request  of  Buckley, 
though  it  was  so  pleaded ;  we  pleaded  drunken- 
ness ;  they  have  not  pleaded  the  contrary,  or  in- 
terrogated our  witnesses  concerning  it;  declara- 
tions to  Jones  and  Oliver  were  made  to  keep  off 
sweethearts. 

Dr.  Jenner,  same  side.  —  Circumstances  pre- 
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cedent  are  material  to  be  considered ;  an  honour-      arches 

able  courtship  is  necessary  to  be  proved.     In  the      1 

case    of  Janes  and  Gemon,    and  of    Ward  and   EMtwTenn, 

a    »  i  May  8. 

Ashbyy  written  evidence  from  letters  produced  to' 
prove  courtship;  the  mutuallity  of  the  contract 
on  her  part  does  not  appear;  she  disclaimed  ift 
recenti  facto. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  the  contract  was  fully  proved, 
and  that  his  being  drunk  at  that  time  was  not 
proved;  and  therefore  I  gave  sentence  for  this 
contract,  and  injoined  Mr.  Buckley  to  solemnize 
marriage  in  the  church  with  Susanna  Baxtar 
within  sixty  days  after  he  shall  be  served  with 
a  monition  for  that  purpose. 


Hendren,  alias  Shaw,  against  Shaw. 

John  Shaw,  deceased,  made  his  will  30th  Dec.  *?  ■djrfnimi- 
1739 ;  gave  legacy  of  50/.  to  Ann  his  brother's  win  annexed 
daughter;  appointed  Sarah  Shaw  his  wife,  and  \ ^owTdi fn- 
John  How,  executors  ;  Sarah  proved  the  will  in  ^^i™* 
Easter  Term,  1751 ;  citation  returned  against  her  ■•* ?  '■%  »*- 
to  answer  to  Ann  Hendren,  formerly  Shaw,  in  a 
cause  of  subtraction  of  legacy ;  libel  given  ;  nega- 
tive issue;    executrix  alleged plene  administravit ; 
she  was  assigned  to  specify  2d  Sess.  Trin.  1751  ; 
inventory  and  account  exhibited,  alleged  all  and 
singular,  &c.  to  be  true,  and  brought  in  vouchers  ; 
total  of  inventory  438/.,  account  199/.  4*.  \§d. 
exclusive  of  this  item,  to  wit,  that  before  exhibit- 
ant's  marriage  with  deceased,  a  messuage  of  her's 
in  Arundel  Street,  was  settled  on  her  to  her  use, 
in  the  names  of  trustees,  with  all  the  furniture 
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arches      that  should  be  there  at  deceased's  death.    In  the 

Court, 

account  she  craved  allowance  of  said  house  and 

F^raa^Tu  furniture  of  50/.  a  year  for  her  life,  and  other  sums, 
'particularly  400/.  covenanted  to  be  at  her  disposal, 
and  therefore  insisted  she  not  only  had  fully  ad- 
ministered, but  was  a  creditor  to  deceased ;  1  Sess. 
Hill.  1752,  Mrs.  Hendren  gave  in  answers,  ob- 
jected to  as  not  full ;  Court  assigned  her  to  give  in 
fuller  answers;  1  Sess.  Easter  Term,  1752,  Ches- 
lyn,  her  proctor,  exhibited  a  special  proxy  under 
hand  and  seal  of  said  Ann  Hendren  and  her  hus- 
band, and  confessed  the  inventory  and  account  to 
be  true. 

Per  Curiam. 
I  pronounced  that  Mrs.  Shaw  had  fully  admi- 
nistered, and  dismissed  her. 


ARCHES  COURT  OF  CANTERBURY. 


Hilary  Torm, 

February  14.  LlLLY  V.  HARDY. 

Parishioner*  Dr.  Paul,  for  Hardy.  —  Hardy,  churchwarden 

to  gold©  them  of  Belchamp  St.  Paul's,  in  Essex,  has  brought  a 
burwrnmon1"'  suit  f°r  a  church-rate,  against  Ambrose  Lilly,  in 
tbe"i5aeofMToD-  ^e  Consistory  of  London  ;  the  lands  for  which  he 
pertj;  mereine-  is  rated  lie  in  Belchamp  St.  Paul's,  which  is  within 
uAtio^nareDot  the  peculiar  jurisdiction  of  the  Dean  and  Chapter 

SKiT*    of  St-  Paul's>  and  LilIY  lives  at  White  NoUey, 

within  the  jurisdiction  of  the  Bishop;  objection 

was  made  on  the  admission  of  the  libel  before  Dr. 
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Andrew,  that  the  suit  ought  to  have  been  brought 
before  the  Commissary  of  St.  Paul's,  where  the 
lands  lie :  but  he  overruled  the  objection,  and  held 
that  the  suit  ought  to  be  brought  where  the  de- 
fendant lives,  for  it  is  a  personal  action. 

Hardy  was  churchwarden  for  the  years  1744, 
1745,  and  1746 ;  a  rate  of  eight-pence  in  the 
pound  was  made  in  vestry  for  the  repairs  of  the 
church,  and  new  casting  the  tenor  bell,  for  1744, 
in  which  Lilly  was  rated ;  the  rate  was  made  the 
15th  April  1745,  for  35/.  1*.  Ad. ;  Lilly  was  rated 
therein  for  his  lands  in  Belchamp  of  the  value  of 
71/.  a  year,  at  the  sum  of  2/.  7*.  4d.,  and  in  ano- 
ther rate,  made  for  the  year  1745,  he  is  rated  at 
the  same  valuation  of  these  lands  at  5*.  lid.,  at 
one  penny  in  the  pound,  which  sums  of  21.  7  s.  4d., 
and  5s.  lid.  amount  together  to  21.  ids.  3d. 

The  suit  was  brought  for  this  sum,  which  he 
refused  to  pay  ;  they  have  pleaded  a  tender,  and 
that  Lilly  is  over-rated.  The  cause  was  heard 
before  Dr.  Simpson,  Chancellor  of  London,  on  5th 
of  Dec.  1749,  who  was  of  opinion,  that  Lilly  was 
duly  rated ;  and  decreed  him  to  pay  21.  13s.  3d. 
demanded  by  this  suit,  to  the  churchwarden,  and 
condemned  him  in  costs.  From  this  sentence 
Lilly  has  appealed,  and  the  cause  now  comes  on 
to  be  heard  on  the  same  evidence  as  below. 


Arches 
Court, 

Hilary  Tern, 
February  14. 


Dr.  Jenner,  for  Lilly.  —  We  don't  insist  it  was 
a  legal  tender,  for  no  suit  was  then  commenced , 
we  insist  the  rates  were  unequal,  and  that  they 
are  not  proved ;  they  do  not  charge  every  one  ac- 
cording to  their  lands,  but  at  discretion,  and  se- 
veral persons  are  not  rated  at  all ;  they  say  those 
persons  are  only  cottagers ;  the  witnesses  are  in- 
terested, for  they  are  parishioners,  and  the  suit  is 
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Arches 
Coort, 

Hilary  Term, 
Febronrjr  14. 


carried  on  at  public  expense  ;  a  farm  called  Wood 
Barnes  and  the  great  tithes  together  are  let  to 
Lilly  for  116/.  a  year;  the  tithes  are  90/.  a  year, 
and  we  have  proved  the  lands,  without  the  tithes, 
are  worth  only  40/.  a  year ;  they  urge  that  the 
lands  used  to  be  charged  at  71/. ;  Erith,  their 
witness,  says,  when  he  held  the  lands  they  were 
not  worth  41/.  a  year. 


Witnesses  for  Hardy. 

Jeffery  Erith,  on  25th  April,  1746,  was  present 
when  the  fate  for  one  penny  in  the  pound  was 
made,  in  vestry,  for  1 745 ;  believes  it  was  duly 
made ;  Lilly  occupies  lands  of  yearly  value 
of  71/. ;  always  so  rated ;  he  proves  also  that  the 
rate  for  1744  was  duly  made  in  vestry,  pursuant 
to  notice. 

2.  Int.  The  respondent  is  a  parishioner  of 
Belchatnp,  but  does  not  pay  to  rates;  Piper 
and  Ball  do  pay  to  rates ;  Ball  is  rated  under 
the  value  of  his  estate.  3*  Int.  The  suit  is  carried 
on  at  the  parish  expense.  7.  Int.  Mr.  Clark  owns 
the  great  tithes. 

2.  Thomas  Halls,  set.  81.  —The  deponent  has 
lived  in  the  parish  as  long  as  he  can  remember, 
but  Lilly's  lands  have  always  been  rated  at  71/. 
a  year. 

3.  Decks  Ball.  —  Objection  was  taken  to  read- 
ing him  —  That  the  witness  is  interested  as  a 
parishioner;  he  is  rated  at  148/.  a  year,  and  is 
liable  to  pay  his  proportion  of  the  costs,  and 
therefore  has  a  direct  and  consequential  interest. 

Answer:  Clitherow  and  Smith,  parishioners, 
have  been  held  to  be  proper  witnesses,  from  ne- 
cessity. 
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Per  Curiam. 
I  was  of  opinion  that  they  were  good  witnesses 
to  prove  notice  in  the  church,  and  making  the 
rate  in  the  vestry,  &c,  but  that  they  were  not 
good  witnesses  to  prove  the  value  of  the  lands,  or 
such  things  as  may  be  proved  by  those  that  are 
not  parishioners ;  I  therefore  overruled  the  objec- 
tion, and  ordered  Ball's  deposition  to  be  read. 

Decks  Ball.  —  Says  that  in  1744  the  tower  bell 
was  new-cast;  a  vestry  was  held  in  April,  1744/ 
pursuant  to  notice,  and  a  rate  made  for  eightpence 
in  the  pound;  in  March,  1746,  a  vestry,  duly 
called,  made  a  rate  for  one  penny  in  the  pound ; 
A.  and  B.  are  the  said  original  notes. 

6.  Int.  The  respondent  is  charged  at  148/. 

4.  Samuel  Piper.  —  Proves  the  due  making  of 
both  rates. 

4.  Int.  Respondent's  lands  are  75/.  a  year. 

5.  Samuel  Unwin,  set.  70.  —  The  deponent  has 
always  lived  in  the  parish;  Lilly's  lands  have 
been  always  rated  at  71/. ;  all  but  the  cottages 
are  rated. 

6.  Charles  Diston. — Knows  Lilly's  lands ;  they 
have  been  always  rated  at  71/.  per  annum. 

7.  John  Hickford.  —  Lilly's  lands  are  worth 
71/.  a  year. 

For  Lilly,  in  May,  1748. 

I .  John  Lilly.  —  The  deponent  is  brother  to 
the  producent ;  he  proves  Lilly  told  Hardy  that 
he  was  over-rated,  but  was  willing  to  pay  at  the 
rate  of  40/.  a  year,  and  then  tendered  five  gui- 
neas, bidding  Hardy  take  what  was  due  for  the 
rates,  and  said  he  would  further  pay  him  what- 
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Arches 
Court, 

Hilary  Term, 
February  14. 


ever  more  might  be  due;  Hardy  replied,  there 
were  law  charges,  and  he  would  not  take  it  with- 
out them ;  he  proves  the  lease  to  Lilly  of  land 
and  tithes  for  116/.  a  year,  and  he  makes  upwards 
of  90/.  a  year  of  the  tithes ;  the  lands  Lilly  held 
in  1744,  1745,  and  1746,  were  worth  but  39/.  10*. 
a  year,  save  what  improvements  Lilly  has  since 
made  thereon ;  the  tithes  in  1745  amounted  to 
91/.  2s.  6tf.,  and  they  are  worth  more;  Robert 
Frost  has  an  house,  orchard,  &c,  which,  in  1744, 
1745,  and  1746,  might  have  been  let  for  4/.,  and 
the  deponent  would  have  given  so  much  for  them ; 
he  is  a  maltster  and  shoemaker,  and  esteemed 
worth  some  hundreds  of  pounds,  and  yet  he  is 
not  rated  at  all ;  Molt  and  Bland  the  same ; 
Molt's  premises  are  worth  4/.  a  year ;  the  depo- 
nent would  give  so  much  for  them ;  he  is  a  black- 
smith, and  has  good  business,  and  yet  he  is  not 
rated ;  nor  is  Bland  rated  for  a  house,  &c.  of  his 
own,  which  are  worth  4/.  likewise,  and  he  is  a 
master  carpenter ;  the  deponent  has  heard  great 
complaints  against  the  rates  of  late,  as  not  being 
made  by  a  pound  rate,  and  because  all,  that  ought 
to  be,  are  not  rated ;  the  first  rate  is  dated  15th 
April,  1745,  for  21.  7*.  4 d. ;  the  second  rate,  13th 
March,  1746,  for  5*.  lid.—  total,  21.  13*.  3d. 

2.  Samuel  Kemp.  —  Proves  the  lease  to  Lilly 
of  the  lands  and  tithes  together  was  for  116/.  a 
year  rent ;  tithes  worth  90/.  a  year ;  though  it  has 
several  times  been  attempted  to  get  an  equal 
pound  rate,  yet  it  never  could  be  effected ;  and  it 
.never  has  been  the  custom  to  charge  cottages,  and 
these  rates  are  agreeable  to  former  rates.  Frost, 
Molt  and  Brand  never  were  rated,  though  they 
are  worth  money.  The  deponent  is  rated  at  30/. 
a  year,  and  his  lands  are  let  for  35/.  a  year ;  the 
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deponent's  lands  have  never  been  rated  at  more 
than  30/.  a  year ;  he  believes  Lilly's  lands  were 
not  worth  more  than  39/.  10a. 

To  the  4.  Int.  Rates  A. and  B.  are  conformable  to 
usage.  5.  Int.  Lilly's  lands  have  been  constantly 
rated  at  7 1/.  6. Int.  It  is  not  usual  to  rate  cottages. 
7.  Int.  The  deponent  has  always  been  rated  at  the 
same  he  is  now.  13.  Int.  He  believes  the  parish- 
ioners are  all  rated  as  nearly  as  the  vestry  can 
judge. 

3.  John  Bedder.  —  Hardy  pays  the  deponent 
12/.  rent ;  before  he  rented  the  same  premises  at 
10/.  and  paid  fifteen  guineas  fine. 

4.  James  Hall.  — The  tithes  in  1745  amounted 
to  90/.  and  he  believes  they  are  annually  worth  80/. 

4.  Int.  The  present  are  as  legal  rates  as  could 
be  made,  and  were  made  in  the  usual  man- 
ner; he  believes  Lilly's  lands  were  worth  71/. 
and  never  were  rated  for  less.  1 1 .  Int.  The  pro- 
ducent  is  rated  only  for  the  farm ;  he  never  knew 
a  cottage  rated.  13.  Int.  All  the  parishioners  are 
rated  under  their  value. 

5.  Richard  Jephson,  Esq.  —  Only  proves  the 
lease  of  the  land  and  tithes. 

6.  Jeffery  Erith. — Proves  the  tender  of  five 
guineas  to  Hardy  in  same  manner  as  John  Lilly 
does ;  he  knows  the  lands  articulate  were  not  at 
first  worth  5s.  an  acre,  but  within  four  years  have 
been  much  improved ;  he  believes  the  tithes  were 
worth  upwards  of  90/. ;  the  rates  were  made  as 
usual ;  Molt,  Frost,  and  Brand  were  never  rated. 

4.  Int.  A.  and  B.  are  legal  rates  and  the  persons 
therein  named  are  legally  rated  ;  Lilly's  lands 
were  always  rated  at  71/.  and  he  believes  they  are 
now  worth  so'  much,  but  were  not  when  the  de- 
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ponent  held  them ;  he  believes  the  rates  were  fairly 
made. 

The  citation  was  dated  20th  September  1746, 
subsequent  to  the  tender. 

The  libel  was  given  in  December  1746. 

Dr$.  Paul  and  Hay  for  Hardy.  —  Hardy  was 
churchwarden  both  when  the  rates  were  made, 
and  the  suit  was  brought. 

Hartley,  churchwarden  of  Windsor,  charged  in 
church  rate  for  laying  in  water;  the  Spiritual 
Court  would  not  allow  it,  but  prohibition  was 

granted. 

» 

Drs.  Jenner  and  Smalbroke  for  Lilly. — Cottages 
worth  only  1/.  a-year  are  charged,  but  several 
worth  more  are  not  charged.  No  one  is  rated  to  his 
full  rent  but  Lilly. 

Judgment  —  Sir  George  Lee. 
It  appearing  that  these  rates  were  made  in  the 
usual  manner ;  that  Lilly's  lands  had  always  been 
rated  at  71/.  and  by  the  opinion  of  some  of  his 
own  witnesses  were  worth  that  sum,  and  also  that 
they  thought  the  rates  were  as  equal  as  could  be 
made ;  and  as  parishioners  could  have  no  rule  to 
judge  by  in  making  rates  but  common  estimation  ;(a) 
if  there  were  any  small  inequalities  in  the  tax- 
ation, I  was  of  opinion  they  would  not  be  sufficient 
to  set  aside  a  rate ;  and  therefore  I  confirmed  the 
Chancellor  of  London's  sentence  with  costs. 


(a)  Thomson  and  Sandford  v.  Cooper,  3  Phill.  640.  notif ; 
Lee  and  Parker  v.  Chalcraft,  id.  639. 
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WESCOMBE   against    DODS.  HilarjTenn, 

°  February  21. 


Appeal  from  the  Consistory  of  London. 


William  Wescombe instituted  a  cause  of  jactita-  *■  ••oitf?ri1°- 

i*  -rfc  tx     i       •        i       ^i  UUUon  of  aiar- 

tion  of  marnage  against  Rebecca  Dods,  in  the  Con-  ria^,  the  woman 
sistory  of  London,  29th  April,  1748.    He  gave  in  ao^'t^at"; 


a  common  libel  of  jactitation,  13th  May,  1748.  whiohhjMi 
Mr.  Casar  appeared  for  Dods,  who  was  then  ad*  ••*•■  !*■••*■ 

,  *  *  .  /•  ■      i         •         •        •  8«otlandf  aataaw 

mitted  a  pauper,  and  confessed  the  jactitation,  uaha*. 
and  asserted  he  gave  an  allegation  pleading  a  mar-  . 
riage  between  Wescombe  and  Dods,  22d  June, 
1748.  The  allegation  was  admitted,  pleading  that 
they  were  married  on  26th  March,  1741,  in  the 
house  of  James  Dow  Gardiner,  at  Castle  Barnes, 
near  Edinburgh,  in  presence  of Dow,  spin- 
ster, Mary  King,  and  others,  by  David  Patterson 
of  the  Scotch  Kirk,  and  consummated  that  day, 
and  at  other  times  at  the  house  of  George  Blyth, 
gardener,  at  Corstorphine,  near  Edinburgh,  and 
owned  each  other  as  man  and  wife ;  that  on  30tH 
December,  1741,  she  was  delivered  of  9  female 
child,  lawfully  begotten  by  her  said  husband, 
which  was  baptized  as  their  lawful  child  pn  1 2th 
January,  1741 ;  that  in  April,  1741,  he  came  to 
England,  and  left  her  in  Scotland,  and  he  has 
ever  since  resided  in  England ;  that  two  or  three 
days  before  he  left  Scotland,  he  wrote  her  a  letter, 
in  which  he  subscribed  himself  her  "  loving  hus- 
band ;"  23d  June  1749,  he  gave  in  an  allegation, 
pleading  that  David  Patterson  is  a  person  of  an 
infamous  life ;  that  he  is  not  a  minister  of  any 
church  in  Scotland,  or  in  orders,  to  eptitle  him  to 
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marry  any  persons,  and  is  deprived  of  his  licence 
to  preach,  and  is  excommunicated;  and  about  the 
time  he  was  examined  a  witness  for  Dods  in  this 
cause,  he  was  a  candidate  for  the  office  of  com- 
mon hangman  of  Edinburgh,  and  that  he  objected 
against  him  at  the  time  of  his  being  examined ; 
Wescombe  lived  about  two  years  in  Scotland,  but 
quitted  his  house  there  about  the  end  of  April, 

1741,  and  has  ever  since  resided  in  England.  Ex- 
hibited an  extract  of  the  presbytery  of  Edinburgh, 
by  which  David  Patterson  was  deprived  of  his 
licence  and  was  excommunicated. 

N.  B.    The  extract  is  dated  29th  December, 

1742,  by  which  it  appears  he  was  deprived  of  his 
licence  to  preach  in  1737,  for  fornication ;  in  Ja- 
nuary, 1738,  he  was  declared  contumacious,  for 
not  appearing  before  the  presbytery,  and  laid  un- 
der the  censure  of  the  lesser  excommunication ; 
was  afterwards,  in  1741,  cited  and  admonished 
from  the  pulpit  to  undergo  censure  for  clandestine 
marriages;  and  on  29th  December,  1742,  the 
presbytery  passed  the  sentence  of  the  great  ex- 
communication upon  him. 

27th  February,  1749,  Dods  gave  in  a  second 
allegation,  pleading  that  in  1742  she  commenced 
a  suit  in  the  Commissary's  Court  at  Edinburgh 
against  Wescombe,  to  prove  her  marriage ;  that  he 
was  a  party  thereto,  and  appeared  by  his  attorney, 
John  Watson  and  denied  the  marriage ;  she  gave 
in  a  plea  to  prove  it,  and  examined  several  wit- 
nesses ;  and  he  gave  an  allegation  in  such  cause  to 
contradict  her  plea ;  that  the  Commissary's  Courti 
on  3rd  January,  1745,  did  pronounce  that  said 
William  Wescombe  and  Rebecca  Dods  were  lawr 
ful  man  and  Wife,  and  allowed  him  to  26th  June, 
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1745  to  shew  cause  why  such  sentence  should  not 
be  put  in  execution  ;  that  after  said  proceedings, 
Wescombe  did  prefer  a  bill  of  advocation  against 
her  before  the  Lords  of  Session  of  Scotland,  al- 
leging, that  at  the  time  she  promoted  the  cause 
against  him  in  the  Commissary's  Court,  he  was 
resident  in  England ;  that  the  suit  against  him 
was  a  personal  action,  and  must  be  determined  by 
the  Spiritual  Court  where  he  resided  at  the  com- 
mencement of  the  cause,  and  therefore,  he  was 
not  subject  to  the  Commissary's  Court,  and  pray- 
ed their  lordships  to  stop  their  proceedings  therein ; 
to  which  bill  Dods  put  in  her  answer,  and  on  20th 
June,  1745,  the  cause  was  heard  before  Lord 
Minto,  one  of  the  Lords  of  Session,  who  having 
been  informed  by  the  Lord  Ordinary  as  to  the  ju- 
risdiction of  the  Commissary's  Court,  and  consi- 
dered the  bill  and  answer,  with  the  proof,  did  by 
his  interlocutory  decree  dismiss  said  bill.  Exhibits 
a  copy  of  said  interlocutory, 

N.  B.  Wescoinbe's  proctor  made  the  same  ob- 
jection to  the  jurisdiction  in  the  Commissary's 
Court,  but  it  was  overruled. 

That  on  26th  June,  1745,  Wescombe  again 
appeared  by  his  attorney  in  the  Commissary's 
Court,  and  not  shewing  sufficient  cause  why  the 
sentence  of  3d  January  1745,  should  not  be  put 
in  execution,  the  Commissaries  did  decree  him 
to  adhere  to  Rebecca  Dods  his  wife,  her  society, 
fellowship,  and  company,  and  to, treat,  cherish, 
and  entertain  her  at  bed,  board,  and  other  conju- 
gal duties,  as  became  a  husband  to  do  and  per- 
form to  his  lawful  wife,  and  that  during  the  whole 
time  of  their  conjunct  lives  together;  and  exhibited 
a  true  copy  of  the  proceedings  in  said  cause  in  the 
Commissary's  Court ; .  pleads  that  Patterson  has  a 
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good  character ;  is  a  minister  of  the  Kirk  of  Scot- 
land; was  not  excommunicated  in  1741,  and  was 
Vebrl^Tu    admitted  a  witness  in  the  Commissary's  Court, 
though  he  was  objected  to  by  Wescombe. 

N.B.  It  appears  by  the  proceedings  in  the 
Commissary's  Court,  that  Dods  examined  most 
of  the  same  witnesses  there ;  that  she  was  exa- 
mined by  commission  to  Scotland  in  this  cause. 

N.  B.  This  day  this  last  allegation  was  admit- 
ted in  the  Consistory:  Wescombe's  proctor,  for 
fear  of  suspension,  confessed  the  copy  of  the  pro- 
ceedings in  Commissary's  Court,  and  the  interior 
cutory  decree  of  the  Lord  Minto,  dismissing  Wes- 
combe's bill  of  advocation  to  the  Lords  of  Session. 
Wescombe  did  not  produce  witnesses  in  Scotland. 
22d  June  1750,  Wescombe  gave  in  another  allega- 
tion, pleading  that  in  the  copy  of  proceedings  in 
the  Commissary's  Court,  it  appears  that,  in  the  libel 
given  in  there,  Dods  did  allege  that  the  marriage 
was  performed  by  David  Patterson  in  the  house  of 
James  Dow,  at  Castle  Barnes,  in  the  presence  of 
Robert  Dow  and Dow,  son  and   daugh- 
ter of  said  James  Dow,  and  that  David  Patterson, 
on  his  examination  on  said  libel,  deposed,  that  he 
did  marry  the  parties,  and  that  there  were  present 
a  young  man  and  a  young  woman,  who  were  said 
to  be  the  son  and  daughter  of  James  Dow  Gardi- 
ner, the  landlord  of  the  house ;  and  also,  that  Jabe 
M'Nair,  another  witness  on  said  libel,  deposed,  on 
31st  January  1744,  that  Robert  Dow,  eldest  son  of 
said  James  Dow,  left  Scotland  in  the  beginning 
of  April  1741,  and  went  to  London;  that  about 
the  end  of  March  1741*  Wescombe,  Dods,  and 
Patterson,  came  to  James  Dow's  house,  and  took 
said  Robert  Dow  into  a  room  with  them ;  and  de- 
potfeht   thought    that    Elizabeth,   said    James's 


ECCLESIASTICAL  COURTS;  1762. 


6» 


daughter,  went  into  the  room  with  them,  but  can- 
not be  positive ;  alleges  that  said  David  Patterson 
and  Jane  M'Nair,  examined  in  said  cause  in  the 
Commissary's  Court,  and  David  Patterson  and  Jane 
M'Nair  examined  in  this  cause,  are  the  same  per- 
sons ;  and  that  ho  faith  is  to  be  given  to  the  depo- 
sition of  Jane  M'Nair,  for  that  Robert  Dow  and 
Elizabeth  Dow,  the  son  and  daughter  of  James 
Dow,  or  either  of  them,  was  not  present  at  any 
marriage  between  the  parties  on  26th  March  1741, 
at  the  house  of  their  father  James  Dow,  or  at  any 
other  time  or  place ;  and  that  Robert  Dow  left 
Scotland  in  February  1740,  and  resided  at  King- 
ston in  Surrey  on  26th  Maroh  1741. 

N.B.  Before  the  cause  was  concluded,  Dods 
prayed  to  be  admitted  to  her  suppletory  oath. 
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Witnesses  for  Dods,  examined  in  Scotland,  by 
requisition  : 

1.  Lady  Dunbar. —  Deponent  knew  Dods  seve- 
ral years  before  she  was  reputed  to  be  married  to 
Wescombe,  and  since  that  time  she  has  been  fre- 
quently entertained  in  deponent's  house ;  she  had 
always  a  good  and  virtuous  character,  and  behaved 
herself  modestly,  after  it  was  publicly  talked  that 
she  was  married  to  Wescombe,  and  was  reputed 
to  be  his  wife ;  and  while  she  was  with  child,  de- 
ponent entertained  her  for  some  months  in  her  fa- 
mily, where  she  was  always  called  Mrs.  Wes- 
combe. 

2.  Barbara  Oliphant. — Knew  Dods  several 
years  before  she  was  said  to  be  married ;  knows 
that  she  resided  some  time  in  Lady  Dunbar's  house 
both  before  and  after  she  was  publicly  reputed  to 
be  married  to  Wescombe  ;  and  she  had  always  a 
good  and  virtuous  character. 
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3.  David  Patterson.  — About  tlie  end  of  March 
1741,  as  far  as  he  can  remember,  deponent  did 
celebrate  a  marriage  betwixt  William  Wescombe 
and  Rebecca  Dods,  the  parties,  who  took  upon 
themselves  the  ordinary  vows,#  which  deponent  ad- 
ministered to  them,  and  declared  them  married 
persons;  this  happened  in  the  house  of  James 
Dow,  gardener,  in  Castle  Barnes ;  there  were  wit- 
nesses  present  at  said  marriage ,  but  deponent  cannot , 
at  present,  recollect  who  they  were;  has  heard  that, 
after  the  marriage,  they  went  to  Corstorphine  to- 
gether, where  they  lodged  in  the  house  of  George 
Blyth,  and  entertained  each  other  as  man  and  wife. 

Int.  Deponent  acknowledges  he  is,  and  has 
been,  a  prisoner  for  five  months,  by  a  warrant 
granted  by  Mr.  John  Balfour,  one  of  the  Justices 
of  the  Peace  of  the  County  of  Edinburgh,  upon  an 
information,  as  if  he  had  been  guilty  of  celebrating 
marriages  irregularly,  and  acknowledges  that  he 
was  suspended  from  his  office  as  a  preacher  of  the 
gospel  before  said  marriage,  and  that  he  was  after- 
wards, and  posterior  to  the  marriage,  excommuni- 
cated by  the  church  for  contumacy,  in  not  com- 
pearing before  them ,  that  he  was  licensed  to 
preach  and  lecture,  and  was  admitted  lecturer  in 
the  Trone  church  of  Edinburgh,  but  that  he  never 
was  admitted  minister  to  any  particular  parish. 

4.  Mary  King.  —  Some  years  ago  deponent  was 
servant  to  Mrs. Sinclair,  in-dweller  at  Castle  Barnes, 
which  is  near  to  the  house  of  James  Dow,  gardener ; 
deponent  kept  Mrs.  Sinclair's  child,  and  being 
with  the  child  in  Dow's  garden  she  was  desired  to' 
come  into  a  room  in  the  house ;  deponent  then 
saw  defendant  Dods  married  to  a  gentlemen  who 
was  called  Mr.  Wescombe ;  Mr.  David  Patterson 
officiated  as  minister  and  administered  the  marriage 
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vows  to  said  parties  which  they  took  and  the 
minister  thereupon  declared  them  married  persons. 
So  far  as  she  remembers  there  were  none  present  but 
the  parties,  the  minister,  deponent ,  and  a  man  whose 
name  she  knows  not,  this  was  in  March  about  seven 
years  ago  but  cannot  be  positive  as  to  the  year, 
only  thinks  it  was  about  seven  years  ago ;  has 
seen  Dods  several  times  since  and  knows  her,  but 
does  not  remember  she  ever  saw  Wescombe  be- 
fore or  since. 

5.  Jane  M'Nair. — Deponent  knew  James  Dow, 
gardener,  near   Castle  Barnes;  deponent  was  a 
servant  in  his  family,   from  Martinmas  1740  to 
Whitsuntide  1741 ;  during  that  time  in  one  after- 
noon, Rebecca  Dods,  who  deponent  now  sees  in 
Court,   and  one  Mr.  Wescombe,  who  deponent 
had  frequently  seen  before,  as  he  lived  in  Foun- 
tain Bridge,  and  who  had  often  frequented  Dow's 
house,  and  with  them  one  Mr.  Patterson,  a  minis- 
ter of  the  Gospel,  who  deponent  had  occasion  to 
see  frequently  before  that  time,  and  knew  to  be 
the  son  of  Mr.  Patterson,  who  was  one  of  the 
ministers  of  the  Gospel  of  St.  Cuthbert's  in  the 
West  Kirk,  went  into  a  room  in  Dow's  house  by 
themselves ;  after  they  had  sat  some  time  in  the 
room  they  called  for  drink,  which  deponent  car- 
ried into  the  room  to  them ;  a  short  time  after, 
two  men  and  a  woman  came  to  Dow's  house  and 
asked  if  two  men  and  a  woman  were  there,  de- 
ponent answered,  "  Yes,"  and  shewed  them  into 
a  room,  where  the  company  was.     Soon  after  pen 
and  ink  were  called  for,  which  deponent  carried 
into  the  room  to  them  and  shut  the  door.  In  a  little 
time  after  they  parted,  and  Wescombe  and  Dods 
went  to  the  westward  upon  the  Corstorphine  road, 
and  Patterson  went  eastwards  towards  Edinburgh. 

VOL.  I.  F 
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marriage,  she  always  bore  a  good  character  and 
behaved  decently.  Wescombe  was  often  in  de- 
ponent's house,  where  he  saw  and  conversed  with 
Dods,  but  deponent  never  heard  him  acknowledge 
his  marriage,  never  having  seen  him  since  his  mar- 
riage was  publicly  talked  of. 

10.  George  Kerr,  clerk.  —  About  six  years  ago, 
Mr.  Vicarage  came  to  deponent,  and  told  him, 
that  Mr.  Wescombe  had  been  married  some  time 
to  Dods,  and  that  she  was  delivered  of  a  child, 
which  he  desired  deponent  to  come  and  baptize  ; 
deponent  accordingly  baptized  the  child,  and  look- 
ed upon  Mr.  Wescombe  and  Dods  as  married 
persons,  or  else  he  would  not  have  baptised  the 
child,  especially  as  Dods  was  not  a  member  of 
deponent's  congregation. 

11.  Mary  Montgomerie.  —  In  June  1741,  Dods 
came  to  deponent's  house  and  staid  some  days 
with  her,  and  told  deponent  she  was  married  to 
Wescombe,  and  that  she  had  been  at  London 
with  him ;  while  she  staid  at  deponent's  house  that 
time,  deponent  heard  from  several,  atid  particu- 
larly from  the  wife  of  James  Smith,  writer  in 
Edinburgh,  that  said  Dods  and  Wescombe  were 
married  together ;  any  people  that  called  for  Dods 
at  deponent's  house,  enquired  for  her  by  the  name 
of  Mrs.  Wescombe ;  she  was  delivered  of  a  daugh- 
ter in  deponent's  house  in  January  1742 ;  the  child 
was  baptized  by  Mr.  George  Kerr,  of  the  English 
chapel ;  Mr.  Vicarage,  of  the  Exchequer,  and  his 
wife,  were  present  at  the  baptism  ;  Dods  was  vi- 
sited by  several  people  of  character,  particularly 
by  one  Mrs.  Horsburgh,  and  by  Miss  Peggy  Olr- 
phant,  and  they  treated  her  as  the  wife  of  Mr. 
Wescombe ;  and  deponent  looked  upon  her  as  such. 

12.  Clement  Porter.  —  Deponent  knows  Wes- 
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combe  and  Dods ;  has  had  frequent  occasion  to 
see  Wescombe's  hand- writing ;  says  that  the  letter 
exhibited,  directed  to  Miss  Becky  Dods  is,  in  de- 
ponent's judgment,  the  hand-writing  of  Wes- 
combe ;  deponent  for  several  years  past  looked  on 
Wescombe  and  Dods  as  married  persons,  as  did 
the  whole  neighbourhood  about  Fountain  Bridge, 
near  Edinburgh . 

Read  Wescombe's  letter  to  Dods,  wherein  he 
styles  himself  her  "  loving  husband/' 

"  P.  S.  I  beg  you  will  make  yourself  easy  till 
you  hear  my  excuse  for  my  behaviour," 

Witnesses  on  Wescombe  sjirst  allegation. 

1.  Alexander  Johnston,  musician,  examined 
8th  Dec.  1749. — Deponent  came  to  know  Patter- 
son about  twelve  years  ago,  by  seeing  a  great  mob 
one  evening  about  said  time,  as  he  was  passing 
by  a  reputed  bawdy-house  in  the  High-street  of 
Edinburgh;  upon  asking  what  was  the  matter, 
deponent  was  told  that  Patterson  had  been  there 
marrying  a  young  couple,  and  that  the  mother  of 
the  woman  had  raised  the  said  mob  for  his  so 
doing ;  and  soon  after  deponent  saw  said  Patter- 
son come  out  of  the  house,  which  was  the  first 
time  deponent  ever  saw  him,  but  had  before  heard 
his  character,  which  was  a  very  bad  one ;  about 
two  years  after  said  time,  said  Patterson  was  con- 
fined in  the  Tolbooth,  a  prison  at  Edinburgh,  for 
marrying  people  irregularly,  without  banns  or 
licence,  and  without  having  a  proper  authority  so 
to  do,  he  being  a  minister  of  no  kirk,  or  in  holy 
orders,  and  for  keeping  lewd  women  company; 
and  hap  heard  he  was  excommunicated  for  said 
practices  by  the  kirk  of  Scotland,  before  deponent 
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knew  him ;  about  eleven  or  twelve  months  ago, 
said  Patterson  then  being  an  excommunicate  per- 
son, and  a  prisoner  in  the  Tolbooth,  and  under  sen- 
tence of  banishment,  and  the  common  hangman's 
place  being  then  vacant,  deponent  saw  Patterson 
among  some  other  prisoners  coming  from  the  court- 
house of  Edinburgh,  guarded  by  soldiers ;  on 
deponent's  asking  the  serjeant  of  the  guard  what 
they  were  going  to  do  with  Patterson,  he  said  that 
Patterson  had  been  offering  himself  to  be  common 
hangman,  but  was  refused,  and  was  going  back 
to  prison  ;  Patterson  was  in  the  Tolbooth  in  March 
last,  and  believes  he  was  never  in  holy  orders,  or 
a  minister  of  any  church ;  Wescombe  lived  near 
Edinburgh  about  three  years,  and  left  it  about 
nine  or  ten  years  ago-;  Robert  Mackintosh  is  clerk 
to  the  presbytery  of  Scotland,  and  the  proper  offi- 
cer to  sign  the  extracts  from  the  presbytery  re- 
cords ;  does  not  know  his  hand-writing ;  proves 
the  hand-writing  of  John  Watson,  notary-public, 
to  Exhibit  A.  —  N.B.  Exhibit  A  is  the  sentence 
of  excommunication  against  Patterson. 

2.  Lowry  Bonner,  ex,  December  1749.  —  De- 
ponent kept  a  public  house  in  Edinburgh  for  six 
years,  before  he  came  to  England,  which  was  about 
a  year  and  a  half  ago ;  during  all  the  time  deponent 
kept  said  house  he  very  well  knew  David  Patter- 
son ;  has  often  seen  him  perform  the  ceremony  of 
marriage  between  several  couple,  at  least  ten  in 
deponent's  house,  and  always  performed  them  by 
night ;  has  heard  he  was  excommunicated  for  his 
said  irregularities  long  before  deponent  knew  him, 
which  made  him  afraid  to  come  out  in  the  day 
lest  he  should  be  taken  and  put  in  prison  ;  he  was 
not  a  minister  of  any  church  or  in  holy  orders  at 
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the  time  deponent  knew  him,  but  has  heard  he 
used  to  read  lectures  as  a  student  in  Trone  church 
in  Edinburgh,  but  never  has  done  so  since  depo- 
nent knew  him ;  said  Paterson  had  so  bad  a  cha- 
racter in  Edinburgh  all  the  time  deponent  knew 
him,  that  deponent  would  not  take  his  word  on 
any  account,  and  believes  he  would  not  scruple 
taking  a  false  oath  if  he  could  gain  any  thing 
thereby. 

3.  Andrew  Johnston,  servant.  —  Gives  Patter- 
son, whom  he  knew  for  eight  years  before  October 
1748,  a  very  bad  character;  says  he  used  to 
marry  people  irregularly,  and  was  in  prison ;  while 
he  was  in  prison  Margaret  Dayless  and  Margaret 
Primrose,  two  women  of  bad  characters,  came  to 
Patterson  and  desired  him  to  give  them  certifi- 
cates of  their  being  married  to  two  men,  but  their 
names  deponent  cannot  now  recollect ;  Patterson 
in  deponent's  presence  wrote  two  certificates  ac- 
cording to  said  women's  desire,  for  which  they 
paid  him  two  shillings,  and  then  he  confessed  that 
he  had  never  seen  them  to  his  knowledge  before 
that  time ;  deponent  never  heard  that  Patterson 
was  in  holy  orders,  but  has  heard  he  was,  before 
deponent  knew  him,  morning  preacher  at  the 
Trone  church  ;  when  deponent  came  to  England 
Patterson  was  in  prison. 

Robert  Mackintosh  is  clerk  of  the  Presbytery 
in  Edinburgh,  it  is  his  office  to  sign  extracts  from 
the  presbytery  records. 

4.  William  Cautv,  cabinet  maker. — Proves  that 
Dods  in  August  1747  followed  one  William 
Thompson  into  deponents  shop  and  called  him 
Wescombe,  and  said  he  was  her  husband,  and  in- 
sisted that  he  was  so,  but  on  said  Thompson  and 
deponent  assuring  her  his  name  was  Thompson, 
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she  lifted  up  his  hat  which  was  then  flapped  over 
his  face  and  then  confessed  that  she  was  mistaken, 
asked  his  pardon,  but  said  he  was  very  like  her 
husband  in  the  face ;  deponent  has  several  times 
since  seen  said  William  Wescombe,  and  says  there 
is  a  particular  likeness  in  the  face  of  the  said 
William  Wescombe  to  William  Thompson. 

6.  Int.  Thinks  it  possible  to  mistake  Wescombe 
for  Thompson,  or  vice  versa. 

6.  Robert  Biggar.  —  Knows  nothing  of  Patter- 
son of  his  own  knowledge,  but  hath  heard  that 
about  nine  or  ten  years  since  he  was  a  lecturer  in 
the  Trone  Church,  and  not  a  licensed  minister, 
and  therefore  incapable  of  performing  the  office 
of  matrimony,  and  that  he  was  a  person  of  a  pro- 
fligate life  and  conversation,  and  was  turned  out 
of  his  employment  of  lecturing  for  getting  a  young 
woman  with  child,  and  was  afterwards  as  depo- 
nent has  been  informed,  confined  a  prisoner  in  the 
city  gaol  at  Edinburgh  for  marrying  people  ir- 
regularly. 

Read  exhibit  A.,  which  was  the  sentence  of 
the  greater  excommunication  of  Patterson,  dated 
29th  December  1742. 


Witnesses  on  Dods9  second  allegation. 

1.  Alexander  Ross,  Gent.  ex.  1 9th  March, 
1749.  —  Proves  the  exhibited  copy  of  the  pro- 
ceedings in  Commissary's  Court  of  Edinburgh  to 
be  a  true  copy,  sealed  with  the  seal  of  that  Court, 
and  attested  by  the  proper  officer. 

2.  David  Bruce,  Gent.  —  Proves  the  pro- 
ceedings in  the  Commissary's  Court  to  be  signed 
by  the  proper  officer ;  proves  Wescombe's  bill  of 
advocation  to  the  Lords  of  Session. 

3.  Henry  Wardlaw,  Gent. — The  same  as  Bruce. 
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Read  for  Dods  the  proceedings  in  Scotland  and 
the  evidence  there. 

1 .  David  Patterson.  —  Swears  he  married  the 
parties ;  there  was  present  a  young  man  and  wo- 
man who  were  said  to  be  the  son  and  daughter  of 
James  Dow. 

N.  B.  In  the  Scotch  proceedings  Patterson  is 
styled  Minister  of  the  Gospel. 

2.  George  Blyth. —  Deposes  the  same  as  on 
his  examination  in  this  cause. 

3.  John  Vicarage.  —  Proves  Wescombe's  letter 
to  Dods  in  which  he  signs  "  loving  husband.'9 

4.  Clement  Porter.  —  Proves  said  letter  to  be 
Wescombe's  writing,  and  general  reputation  that 
Dods  and  he  were  married. 

5.  Lucretia  Constable.  —  Same  as  on  her  ex- 
amination here. 

6.  Jane  M'Nair.  —James  Dow  had  a  son  named 
Robert,  his  eldest  son,  who  lived  with  him  from 
Martinmass  till  about  the  beginning  of  April  1741, 
when  he  went  to  London;  James  Dow's  eldest 
daughter  Elizabeth  was  then  servant  in  Edinburgh 
and  was  frequently  in  her  father's  family,  but 
after  Whitsuntide  1741  she  went  to  London  ; 
never  heard  said  Robert  or  Elizabeth  returned  to 
Scotland ;  about  end  of  March  1741  Dods,  Wes- 
combe,  and  Patterson,  came  to  Dow's  house  and 
said  Robert  Dow  being  there  ;  Wescombe  carried  him 
with  his  company  into  a  room ;  Elizabeth  Dow  was 
there  in  the  house  and  deponent  thought  she  went 
into  the  room  with  them  but  cannot  be  positive ;  after 
shutting  the  door  they  remained  together  about 
half  an  hour,  and  then  Wescombe  called  for  pen 
and  ink,  and  after  some  time  they  parted ;  Patter- 
son went  towards  Edinburgh,  and  Wescombe  and 
Dods  towards  Corstorphine. 
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7.  James  Dow.  —  Deponent  had  a  son  called 
Robert,  and  daughter  Elizabeth,  who  are  now  in 
England. 

N.  B.  The  libel  in  Commissary's  Court  says, 
Wescombe  and  Dods  were  married  in  presence  of 

Robert  Dow,  and Dow,  son  and  daughter  of 

James  Dow. 


Sentence  in  Scotland  3d  January  1745,  which 
was  made  absolute  on  26th  June  1745,  decreed 
Wescombe  to  cohabit  with  Dods  as  his  lawful  wife. 


Witnesses  an  Wescombe's  second  allegation  exa- 
mined in  the  Consistory. 

1 .  Robert  Dow,  gardener.  —  Deponent  was 
eldest  son  of  James  Dow,  late  of  Castle  Barnes, 
near  Edinburgh ;  proves  in  contradiction  to  Jane 
M'Nair  s  evidence  in  the  Commissary's  Court  that 
he  came  from  Scotland  to  London  in  February 
1740-1,  and  continued  in  and  about  London  for 
several  years  after,  and  was  never  present  at  any 
marriage  between  Wescombe  and  Dods ;  and  de- 
ponent's sister  Elizabeth  Dow,  now  Bostell,  came 
to  London  in  September  or  October  1741 ;  depo- 
nent had  a  brother  also  named  Robert,  who  is  about 
fifteen  years  old;  but  deponent  and  his  sister 
Elizabeth  are  the  persons  said  to  be  present  at 
said  marriage. 

Int.  2.  When  deponent  left  Scotland  he  left  a 
brother  Robert  at  home. 

2.  Elizabeth  Bostell,  a/to*  Dow,  examined  31st 
Oct.  1750.  —  Deponent  is  daughter  of  James 
Dow,  of  Castle  Barnes ;  deponent  came  to  Eng- 
land in  Oct.  1741,  where  she  has  continued  ever 
since ;  deponent's  brother,  Robert  Dow,  came  to 
England  about  eight  months  before  deponent,  and 
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has  continued  in  England  eight  or  nine  years  with- 
out going  to  Scotland ;  deponent  was  not  present 
at  a  marriage  between  Wescombe  and  Dods,  nor 
did  she  ever  hear  of  such  marriage  till  within  three 
years  past,  when  Wescombe  called  upon  her  and 
asked  her  about  said  marriage,  which  deponent 
knew  nothing  of ;  she  and  her  said  brother  Robert 
are  the  persons  sworn  to  be  present  at  said  mar- 
riage. 

8.  Int.  Never  knew  of  any  marriage  performed 
at  respondent's  father's  house ;  cannot  speak  to 
Jane  M'Nair's  character ;  deponent's  father  had 
three  sons  ;  Robert,  one,  is  dead. 

3.  Jane  Mori  son.  —  Deponent  is  daughter  to 
James  Dow  of  Castle  Barnes ;  deponent  was  not 
present  at  any  marriage  between  Wescombe  and 
Dods,  nor  did  she  ever  know  of  any  marriage  per- 
formed in  her  father's  house  ;  deponent's  brother, 
Robert  Dow,  left  Scotland  in  February  last ;  was 
nine  or  ten  years  since,  but  cannot  be  particular 
which ;  deponent  lived  with  her  said  father  from 
her  birth  till  1743  ;  her  brother  Robert  and  sister 
Elizabeth  are  the  persons  sworn  to  be  present  at 
said  marriage ;  Jane  M'Nair  behaved  honestly  in 
deponent's  father's  house. 

8.  Int.  Deponent's  father  had  three  sons  named 
Robert ;  Jane  M'Nair  is  a  great  liar. 
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Dr.  Simpson,  Chancellor  of  London,  was  of 
opinion  Dods  ought  to  be  admitted  to  her  supple- 
tory  oath  as  prayed  by  her,  and  she  being  present 
in  court,  immediately  took  the  oath,  aqd  swore  to 
her  marriage  with  Wescombe;  whereupon  the 
court  pronounced  for  the  validity  of  the  marriage 
between  Wescombe  and  Dods,  and  gave  sentence 
accordingly  on  19th  Feb.  1750-1. 
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Wescombe  appealed  from  this  sentence  to  the 
Arches,  where  the  cause  was  heard  upon  the  same 
evidence  on  this  day,  the  21st  of  Feb.  1752,  when 
I  ordered  the  suppletory  oath  to  be  read  as  part 
of  the  proofs,  and  confirmed  the  sentence  'given 
by  the  Chancellor  of  London,  pronouncing  for  the 
marriage. 


PREROGATIVE  COURT  OF  CANTERBURY. 


BMterTern,  GRACE  OSaiflSt  CaLEMBERG. 

Maj  9.  ^ 

^fhe"*1  "titf  ^r-  Pau?s  opening  for  Grace.— General  Framp- 
fnid6  tod  for  ton  died  23d  Sept.  1749 ;  his  will,  dated  2d  May, 
w^th"s\J*to  1749,  gives  all  his  estate  to  Mary  Grace,  and 
handwriting,     jj^j^  her  gofe  executrix.    The  will  is  opposed  by 

Henrietta  Calemberg,  deceased's  cousin  and  next 
of  kin ;  will  found  in  his  bureau ;  he  became  ac- 
quainted with  Grace  in  1743,  at  Speenhamland's, 
where  she  kept  a  grocer's  shop ;  he  promised  to 
provide  for  her,  and  in  Oct.  1744,  she  came  to 
London ;  the  General  took  lodgings  for  her,  she 
dined  and  supped  with  him,  and  managed  his 
affairs,  and  was  in  great  favour  with  him ;  de- 
ceased died  in  the  country ;  she  sent  notice  thereof 
to  a  Mr.  Joshua  Sharpe,  who  said  he  was  well 
assured  there  was  a  will.  28th  Sept.  1 749  she 
came  to  town  ;  search  made  for  a  will  that  night, 
but  none  found ;  on  8th  November  1749  the  will 
was  found  in  his  study,  among  papers  of  moment, 
pinned  in  a  book,  which  was  in  his  bureau.    The 
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great  question  is,  whether  the  paper  is  deceased's  prerogative 

hand-writing ;  we  have  proved  it  to  be  so  by  five      1 

witnesses  on  the  condidit ;  an  exhibit  marked  A,  ^Y^""' 
is  admitted  to  be  his  hand-writing ;  we  have  exa- 
mined several  witnesses,  who,  by  comparing  the 
will  with  exhibit  A,  swear  they  believe  both  pa- 
pers were  wrote  by  the  same  person ;  we  have 
proved  the  will  to  be  deceased's  hand-writing  by 
fifteen  witnesses ;  they  the  contrary  by  eight. 
Affection  to  Grace  proved ;  exhibit  A,  which  is  a 
draught  of  a  will  wrote  by  deceased,  shows  he  in- 
tended to  give  all  his  fortune  to  one  person,  and 
that  a  woman ;  they  have  pleaded  that  paper  A 
related  to  one  Mrs.  Dean,  who  died  in  1745,  but 
it  was  wrote  in  1747 ;  promises  of  providing  for 
Grace  proved ;  in  June  1749  the  General  told  her 
he  had  settled  his  affairs,  and  provided  for  her. 

Dr.  Jenner  contr&,  for  Calemberg. — Calemberg 
is  cousin-german,  once  removed,  and  one  of  the 
next  of  kin  to  deceased ;  he  died  at  Battley  Abbey 
in  Suffolk,  23d  September  1749.  On  28th  Sep- 
tember, Grace  and  Captain  Rooke  came  to  town 
together.  Mr.  Joshua  Sharpe,  Rooke,  and  Grace 
searched  that  night,  but  could  find  no  will ;  next 
morning  Sharpe  and  Rooke  searched  again  for  five 
or  six  hours.  Two  of  her  witnesses  swear  they  did 
not  search  on  the  29th.  Mrs.  Calemberg  applied 
for  administration  17th  October.  Sharpe  told 
Grace,  a  caveat  was  entered ;  she  replied,  "  I  will 
oppose  Calemberg's  having  administration."  They 
have  examined  witnesses  to  prove  the  finding  of 
the  will  on  8th  November ;  but  some  say  it  was 
found  in  the  bureau,  and  some  in  the  cupboard, 
and  vary  in  other  particulars.  Grace  is  a  common 
prostitute,  and  is  a  married  woman ;  she  did  not 
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piekooatith  live  with  deceased  when  the  will  bears  date,  but 
1      lived  in  an  house  of  her  own,  yet  the  will  recites 

EtMlJVm'  ^at  s^e  t*ien  ^ve<*  ^tk  "*™-  They  have  pleaded 
that  deceased  was  in  a  bad  state  of  health  when 
he  declAfed  in  favour  of  Grace  in  June  1749,  but 
yet  her  own  witnesses  prove  he  was  then  in  good 
health.  2d  May  1749,  Gibbs  says  deceased  sent 
for  him  to  buy  him  some  coolers,  that  he  waited 
some  time  before  he  saw  deceased,  and  then  de- 
ceased made  excuse  for  keeping  him  so  long,  and 
said  he  had  been  making  his  will ;  these  coolers 
were  sent  to  Battley  Abbey  in  April  1749.  The 
main  question  is,  whether  the  will  is  deceased's 
handwriting ;  deceased  was  major-general  in  1743, 
and  lieutenant-general  in  1747.  Mrs.  Dean  died 
in  October,  1745,  while  he  was  a  major-general ; 
he  styles  himself  so  in  paper  A.  We  insist  the 
will  pleaded  is  a  forgery ;  every  thing  that  is  given 
to  Grace  will  vest  in  her  husband. 


Evidence. 

m 

3d  Article  of  Grace's  corididit,  read  by  Calem- 
berg's  counsel,  pleads  finding  the  will  in  deceased's 
bureau  on  8th  of  November,  1749,  with  papers  of 
moment,  pinned  to  a  leaf  of  military  orders. 

Witnesses  for  Grace. 

1 .  Gibbon  Jones,  Clerk.  —  Beginning  of  June, 
1749,  deceased  came  to  live  at  Battley  Abbey, 
near  deponent,  and  then  they  became  intimate 
together,  and  deponent  often  saw  deceased  write, 
and  is  acquainted  with  his  writing ;  verily  believes 
the  whole  of  the  will  pleaded  was  wrote  by  de- 
ceased ;  deponent  has  transcribed  papers  from 
deceased's  writing. 
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Int.  4.  Has  often  seen  deceased  write,  particu-  p"EM*«f| 
larly  on  2d  August,  1749.  

2.  George  Wright,  Esq.  —  Deponent  first  saw    Bm£/J™' 
deceased  in  October,  1748 ;  often  saw  him  write ; 
verily  believes  the  whole  will  is  decease's  hand- 
writing. 

2.  Int.  Respondent  was  not  intimate  with  de- 
ceased. 

3.  Joseph  Littlewood.  —  In  May,  1747,  depo- 
nent became  servant  to  deceased ;  has  often  seen 
him  write ;  verily  believes  the  whole  will  is  de- 
ceased's writing ;  8th  November,  1749,  Mr.  Lech- 
mere,  Sherman,  Gibbs,  and  deponent,  searched 
for  a  will,  and  Gibbs  found  the  will  pleaded  in  a 
book  of  orders ;  Gibbs  shook  the  book,  nothing 
fell  out  then;  he  then  threw  it  down  on  the  back, 
and  it  opened  in  the  place  where  the  will  was  pinned; 
it  was  in  the  bureau. 

1 .  Int.  He,  respondent,  is  not  yet  discharged 
from  deceased's  service.  4.  Int.  Respondent  al- 
most daily  saw  deceased  write.  6.  Int.  They 
were  about  an  hour  searching  for  the  will  before  it 
was  found.  7.  Int.  They  were  not  instructed  to 
look  into  the  book  where  the  will  was.  13.  Int. 
Grace  had  the  key  of  the  bureau  at  deceased's 
death,  deceased  having  delivered  it  to  her  before  his 
death.  5.  Int.  Grace  came  frequently  to  deceased, 
and  when  he  went  out  of  town  he  left  his  house 
in  her  care ;  she  dined  at  deceased's  table. 

4.  John  Gibbs,  broker.  —  Deponent  first  came 
to  know  deceased  about  ten  years  ago,  in  camp 
at  Hounslow,  when  deponent  was  servant  to  Co- 
lonel Lee ;  deponent  has  bought  many  things  for 
deceased,  and  has  received  several  notes  from 
him,  and  has  often  seen  him  write;  verily  be- 
lieves the  will  is  all  of  deceased's  handwriting ; 
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PBIcmjATIVB  deponent  being  sent  for  by  Grace  on  8th  Novem- 

ber,  deponent,  Lechmere,  Sherman,  and  Little- 

EM£JT*rB'  wood,  searched  for  the  will ;  did  not  find  it  in  the 
bureau,  but  found  it  in  a  cupboard  or  slip  adjoining 
to  the  bureau ;  deponent  shook  several  books  ;  no 
will  fell  out ;  deponent  said  he  had  heard  of  wills 
pinned  into  books,  deponent  turned  over  the  book  of 
orders  leaf  by  leaf  and  when  he  had  turned  over 
near  half  the  book,  he  found  the  will;  deponent 
read  it  in  their  presence,  and  then  delivered  it  to 
Lechmere,  and  went  up  to  tell  Grace  of  it. 

5.  Int.  Deceased  held  Grace  in  great  esteem. 
7 .  Int.  Was  not  instructed  to  look  into  the  book  of  or- 
ders, but  to  search  in  general.  9.  Int.  The  pin  with 
which  the  will  was  fastened  was  bright ;  a  few 
days  after  the  fire- works  in  April,  1749,  deceased 
sent  for  deponent,  and  kept  him  some  time  wait- 
ing, and  then  deceased  sent  for  deponent  in,  and  said 
"  Gibbs,  I  beg  your  pardon  for  making  you  stay, 
for  your  time  is  precious,  but  I  have  been  writing  a 
little  will.9'  14.  Int.  Grace  was  not  present  when  the 
will  was  found,  but  was  in  great  surprise  when  she 
was  told  of  it. 

N.  B.  There  is  nothing  in  the  ninth  interroga- 
tory to  lead  Gibbs  to  speak  to  the  declarations  he 
says  deceased  made  to  him,  that  he  had  been  writ- 
ing a  little  will. 

5.  Thomas  Lechmere,  attorney  at  law.  —  De- 
ponent was  present  on  the  8th  November  at  the 
search  for  a  will;  deponent  was  carried  thither 
by  Sherman ;  Grace  was  in  bed,  and  gave  them 
the  key  of  the  bureau,  and  they  began  the  search  ; 
before  Gibbs  and  Littlewood  came,  they  looked  over 
several  bundles  of  papers  and  books,  &c. ;  depo- 
nent proposed  to  look  over  deceased's  MS.  books, 
and  desired  them  to  turn  the  books  over  leaf  by  leaf 
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believes  the  search  made  by  Sharpe  was  a  slight  p»b»ooatifb 

Court* 

one,  because,  on  13th  November,  he  told  deponent      1 

he  had  only  shook  the  books  ;  the  will  was  found  by    1^irJr5™' 
Gibbs  pinned  to  a  leaf. 

6.  Int.  Will  found  after  about  an  hour's  search. 
14.  Int.  Do  not  remember  what  emotions  Grace 
showed  on  the  will  being  read  to  her.  15.  Int.  De- 
ponent is  solicitor  for  Grace ;  is  not  obliged  to 
answer  what  meetings  he  has  been  at  relating 
to  this  cause.  16.  Int.  Expects  no  reward  for 
his  evidence. 

6.  John  Sherman. — Deponent  was  many  years 
employed  by  deceased  as  upholsterer ;  Grace  de- 
sired deponent  to  bring  an  attorney  and  search  for 
a  will;  deponent  went  on  8th  November  with 
Lechmere ;  Grace  gave  them  the  key  of  the  bu- 
reau, and  deponent  and  Lechmere,  in  presence  of 
Littlewood,  searched,  and  then  Gibbs  came,  and 
they  searched  the  books,  and  Gibbs  cried  out 
hastily,  "  Here  is  something/'  and  presently  said, 
"  it  is  the  will ;"  some  papers  of  consequence 
found  in  the  same  cupboard  with  the  will. 

2.  Int.  Respondent  was  intimate  with  deceased 
as  one  of  his  tradesmen  for  six  years  before  his 
death. 

7.  William  Hancock. — Deponent  was  servant 
to  deceased ;  often  saw  him  write ;  but  has  not 
seen  him  write  his  name  as  he  remembers ;  verily 
believes  the  whole  will  is  deceased's  handwriting. 

The  will  read,  and  also  exhibit  A,  a  draft  or 
copy  for  a  will  with  blanks. 

Witnesses  for  Calemberg. 

1.  Thomas  Henshaw. — Mary  Grace   bears  a 

VOL.  I.  G 
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Jrbrogayive  bad  character  at  Newberry  and  that  neighbour- 

COURT.  '.  ,  * 

hood. 

^firV"  ^'  ^°^n  Carey. — Has  known  Grace  twenty 
years;  she  had  a  general  bad  character,  but 
knows  no  facts. 

3.  John  Lonsdale,  Esq. — Nothing  material. 

4.  John  Spackman,  Clerk. — Grace  had  a  bad 
reputation  at  Newberry ;  kept  company  with  the 
officers,  and  was  esteemed  an  adultress ;  her 
general  reputation  very  bad. 

2.  Int.  Respondent  had  no  acquaintance  with 
Grace.  3.  Cannot  believe  she  would  forge  a 
will ;  knows  no  crime  she  was  guilty  of,  save  some 
follies  and  extravagances  he  believes  she  was 
guilty  of,  with  respect  to  her  husband. 

5.  Thomas  Penrose,  Clerk. — Knew  Grace  thir- 
teen years  ago ;  she  was  commonly  esteemed  a 
whore  to  the  officers  at  Newberry,  but  cannot 
infer  from  thence  that  she  would  forge  a  will. 

6.  Richard  Halt,  Esq. — Grace  reputed  a  whore 
to  the  officers. 

7.  Richard  Quilling. — In  1743*4  deponent  went 
to  live  as  servant  with  deceased,  and  left  him  in 
March,  1748 ;  first  knew  Grace  in  1744  at  Read- 
ing races,  where  she  lodged  in  the  same  house 
with  deceased;  she  dined  at  the  Pelican  at 
Speenhamlands  with  deceased  and  his  officers, 
and  no  other  woman  was  present ;  she  was  gene- 
rally reputed  to  be  whore  to  the  officers  at  New- 
berry; she  came  to  London  in  October,  1744, 
and  came  to  deceased's  house ;  she  staid  with  him 
about  an  hour,  and  then  they  went  out  together 
and  returned  and  supped  with  deceased  at  night, 
and  went  away  by  herself;  she  often  came  to  de- 
ceased's house  to  dinner  and  supper ;  but  when 
gentlemen  of  rank  dined  with  deceased  she  was 


ECCLESIASTICAL  COURTS;  1752.  83 

not  present;   in  July,  1745,  Grace  came  to  de-  prerogative 

ceased  in  the  country,  and  staid  with  him  one      1 

night;  in  January,  1746-7,  deceased  ordered  de-  "■JJ^J""' 
ponent  to  take  in  no  letters  or  parcel  that  came 
from  Grace,  and  gave  the  same  orders  to  the  rest 
of  the  servants,  and  ordered  him  not  to  let  her  in ; 
a  letter  from  her  was  refused,  and  she  was  denied 
admittance ;  but  she  forced  her  way  in,  and  in  the 
struggle  at  her  getting  in  at  the  door  she  said  she 
was  hurt ;  deceased,  angry  at  her  coming,  ordered 
Sherman  not  to  give  her  credit  for  goods ;  Grace 
did  not  live  in  deceased's  house  while  deponent 
was  his  servant;  deceased  shewed  Mrs.  Dean 
great  regard,  she  died  in  October,  174$. 

7.  Int.  Grace  had  not  the  management  of  de- 
ceased's affairs. 

8.  Elizabeth  Quilling. — Deponent  went  to  serve 
deceased  in  1744,  and  continued  with  him  till 
April,  1748 ;  in  1744  Grace  came  to  deceased's 
house  with  her  servant  and  baggage  ;  gives  same 
account  as  the  last  witness ;  deceased  told  de- 
ponent she  need  not  make  any  addition  to  his 
dinner  for  Grace;  deposes  the  same  as  Richard 
Quilling  about  not  receiving  letters  from  her,  and 
her  forcing  herself  into  deceased's  house,  &c. ; 
deceased  talked  angrily  to  her;  Dean  died  in 
October,  1745 ;  Grace  did  not  manage  deceased's 
affairs. 

4.  Int.  Believes  she,  Grace,  breakfasted  with 
deceased  the  morning  she  made  a  disturbance  at 
his  door,  and  forced  herself  into  deceased's  house. 

9.  John  Spencer.  — •  Deceased  had  a  great  re- 
gard for  Mrs.  Dean,  and  advised  with  her  about 
his  affairs,  and  allowed  her  an  annuity  of  upwards 
of  20/.  a  year ;  declared  he  would  provide  for  her, 

g2 
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Prerogative 
Codrt. 


but  did  not  say  he  would  leave  her  his  whole  for- 

tune. 

*Mtj9.Tm#       6.  Int.  Dean  refused  to  dine  with  Grace. 

10.  Lybiat  Bod  my  n.  — 3.  Int.  Deponent  does 
not  believe  Grace  would  be  guilty  of  any  manner 
of  crime. 

11.  Thomas  Cowslade.  —  3.  Int.  The  same. 
N.B.  These  two  witnesses  were  only  read  to  the 
3.  Int. 

1 2.  Joshua  Sharpe,  Gent. — Deponent  well  knew 
deceased  about  twelve  years  before,  and  to  his 
death,  and  did  business  for  him ;  Grace  took  pos- 
session of  deceased's  keys  and  effects  at  his  death, 
particularly  of  his  bureau  ;  28th  September  1749, 
deponent  went  to  deceased's  house  at  Grace's 
desire  to  inspect  his  papers  to  see  for  a  will j  de- 
ponent, Grace,  and  Haman  Rooke,  Esq.,  searched 
the  bureau  and  bookcase  in  deceased's  study 
where  he  kept  his  papers  of  moment;  they 
searched  said  bureau  with  great  care,  and  found 
many  papers  relating  to  his  regiment  and  stock, 
but  the  draft  of  a  will  marked  A,  was  not  found  at 
that  time,  but  was  found  the  next  day  ;  deponent 
did  carefully  search  all  the  papers  and  MS.  books, 
but  not  so  particularly  as  to  go  over  the  books  leaf  by 
leaf,  and  shook  said  books  but  found  no  will,  fyc. ; 
deponent  made  appointment  to  search  by  day- 
light the  next  morning  at  nine  o'clock.  On  29th 
September  1749,  deponent  went  accordingly  next 
morning,  but  Rooke  not  being  come,  deponent 
and  Grace  again  inspected  said  books  and  papers, 
Rooke  then  came  and  searched  with  them,  and 
deponent  did  then  carefully,  circumspectly,  and  mi- 
nutely, inspect  all  the  papers  and  MS.  books  found 
in  said  study,  and  bureau,  and  cupboard,  aforesaid ; 
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in  examining  said  books,  deponent  looked  at  each  prerogative 

end  of  them,  and  also  into  many  of  the  leaves,  to      1 

see  if  he  could  find  any  loose  papers  therein,  and  ***££*%"' 
shook  many  of  said  books  and  laid  them  open  with 
their  backs  downwards,  and  held  the  leaves  up 
loose  and  run  his  hand  over  them  in  such  manner 
as  they  might  easily  open  if  there  were  any  pa* 
pers  between  the  leaves,  and  such  papers  as  he 
found  in  the  books  he  did  carefully  peruse ;  he 
spent  a  considerable  time  in  this  search  but  found 
no  will ;  if  the  will  pleaded  in  this  cause  had  been 
then  pinned  to  any  of  the  books  and  stuck  out  be- 
yond the  leaves,  he  should  certainly  have  found  it ; 
believes  he  should  have  seen  it  if  the  will  had  been 
then  pinned  to  any  leaves  of  those  books,  but  cannot 
depose  with  more  certainty  that  it  was  not  there; 
found  draft  A,  in  a  travelling  case  which  de- 
ceased had  in  the  country,  but  not  in  the  same 
condition  it  now  appears,  great  part  of  the  paper 
having  been  torn  off  from  the  bottom  with  part  of 
the  endorsement,  and  with  addition  at  the  top 
"  a  copy  of  my  will"  which  words  were  not  there 
when  it  was  found,  and  they  are  not  deceased's 
hand- writing ;  deponent  delivered  it  to  Grace  in 
the  condition  it  was  found ;  17th  October  1749, 
after  deponent  had  directed  a  caveat  to  be  entered, 
deponent  acquainted  Grace  there  with,  and  that  Ca- 
lemberg  applied  for  administration ;  she  asked  de- 
ponent if  he  had  heard  of  any  will  of  deceased's ; 
deponent  said  no,  and  did  not  expect  to  find  one ; 
she  replied  she  had  searched  every  where  and  could  not 
find  one,  and  asked  deponent  what  she  should  do ; 
deponent  told  her  Colonel  Lyttleton,  for  Calem- 
berg,  had  applied  for  administration ;  she  ex- 
pressed great  emotion  at  the  thoughts  of  Calem- 
berg  having  deceased's  estate ;  deponent  said  he 
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premkmtive  did  not  see  who  could  hinder  it ;  she  replied  with 

Court 

1     warmth,  that  she  would  oppose  her  having  the  estate  ; 

**£»  V"'  deponent  has  often  seen  deceased  write  and  sub- 
scribe his  name,  and  is  well  acquainted  with  his 
writing ;  verily  believes  the  will  pleaded  is  not  de- 
ceased's hand  writing,  and  was  not  made  or  signed  by 
him,  which  deponent  thinks  is  clear  by  comparing  it 
with  papers  deponent  knows  to  be  deceased's  writing  ; 
verily  believes  no  part  of  said  will  was  wrote  by 
.  deceased ;  thinks  the  will  and  the  papers  exhibited, 
viz,,  Nos.  1,  2,  3,  4,  and  5,  are  materially  differ- 
ent; proves  those  exhibits  to  be  deceased's 
writing;  believes  the  will,  and  exhibits  A,  and 
Nos.  1,  2, 3,  4,  and  5,  were  not  wrote  by  the  same 
person. 

1 .  Int.  Has  often  seen  deceased  write  in  pre- 
sence of  several  persons.  5.  Int.  Thinks  it  clear  the 
will  is  not  deceased's  handwriting.  9.  Int.  Res- 
pondent searched  five  or  six  hours  in  the  two  days. 

13.  Ham  an  Rooke,  Esq. — Deponent  well  knew 
deceased  five  or  six  years ;  was  with  him  when 
he  died,  and  came  with  Grace  to  town,  she  pos- 
sessed herself  of  deceased's  keys  and  effects  be- 
fore deceased  was  buried,  Grace  told  deponent 
deceased  had  frequently  told  her  he  had  provided 
for  her,  and  she  sent  for  Joshua  Sharpe  to  search 
for  a  will;  28th  September,  1749,  deponent, 
Sharpe,  and  Grace  searched  deceased's  bureau 
and  book-case  in  his  study  ;  they  diligently  search- 
ed his  bureau  and  cupboards,  $c.  and  carefully  in- 
spected  all  the  papers  and  shook  all  the  MS.  books ; 
next  day  Sharpe  went  again  to  deceased's  house, 
and  they  all  three  searched  again  all  the  papers 
and  written  books,  but  could  find  no  will,  &c; 
verily  believes,  if  any  will  had  then  been  pinned  to 
any  leaf  of  a  book,  they  must  certainly  have  seen  the 
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same ;  they  found  draft  A  in  a  writing-box  ;  said  prerogative 
paper  A  has  been  torn  and  altered  since ;  verily        0PRT' 
believes  deceased  had  not  an  intention  to  make  any    BaS*r^r"* 
will,  and  did  not  write  or  sign  the  will  pleaded ; 
and  it  is  not  like  deceased's  handwriting,  and 
verily  believes  it  was  not  wrote  or  signed  by  him ; 
and  it  clearly  appears  to  be  a  different  handwrit- 
ing from  the  six  exhibits,  and  was  not  wrote  by 
the  same  person, 

9.  Int.  Refers  to  his  deposition.  N.B.  He  is 
asked  how  long  time  it  would  take  up  carefully  to 
examine  all  the  papers,  &c.  10. Int.  They  made  a 
search  on  29th  September.  13 .Int.  Heard  deceas- 
ed say  Grace  was  of  great  service  to  him  in  the 
country,  but  does  not  remember  to  have  heard  him 
say  directly  he  would  provide  for  her  or  leave  her 
any  thing  ;  in  coming  to  town  Grace  said  deceas- 
ed told  her  he  had  provided  for  her. 

14.  Thomas  Fisher,  Esq. — Deponent  was  agent 
to  deceased's  regiment ;  knows  his  handwriting ; 
verity  believes  the  will  pleaded  is  not  deceased s  hand- 
writing, and  was  not  subscribed  by  him,  and  he  thinks 
it  clear  upon  view  of  the  will ;  deceased  always 
wrote  a  free  hand ;  will  is  wrote  in  a  very  stiff 
manner ;  the  will  and  the  exhibits  do  not  appear 
to  deponent  to  be  wrote  by  the  same  person ;  be- 
lieves the  will  is  a  counterfeit  imitation  of  deceas- 
ed's writing,  for  most  of  the  words  in  the  will  and 
draft  A  begin  with  letters  in  the  same  form,  and 
therefore  believes  it  was  copied  from  the  draft  A. 

3.  Int.  Esteems  himself  skilful  in  writing. 

15.  John  Parker,  Esq.  —  Deponent  knew  de- 
ceased twenty  years ;  knows  "his  handwriting ; 
verily  believes  the  will  pleaded  was  not  wrote  or 
subscribed  by  deceased ;  several  letters,  particu- 
larly the  great  E's,  differ  from  deceased's  hand, 
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.prerogative  and  the  small  f's  and  vs ;  the  word  "  revoke"  is 

., 1     misspelt,  being  wrote  rovoke,  and  deceased  was  a 

Et*£'£"B'  better  scholar,  and  deponent  is  well  satisfied  he 
would  not  have  described  Grace  his  loving  and  affec- 
tionate friend,  and  is  assured  he  would  have  bene- 
fited some  of  the  Calembergs,  to  whom  deponent 
has  heard  him  declare  he  was  related,  and  from 
whom  he  and  many  English  officers,  and  depo- 
nent in  particular,  in  Flanders,  received  great  civi- 
lities, in  respect  to  deceased;  it  appears  to 
deponent,  beyond  doubt,  that  the  will  is  not 
deceased's  handwriting. 

1.  Int.  Respondent  almost  daily  received  writ- 
ten orders  from  deceased.  5.  Int.  The  exhibits 
1,  2,  3,  4  and  5,  agree  with  one  another,  and 
widely  differ  from  the  will. 

16.  John  Williams,  writing-master, — Believes 
the  exhibits  A,  and  JSo.  1,  2,  3,  4,  5,  were  wrote 
by  the  same  person,  but  the  will  is  not  wrote  by 
the  person  who  wrote  them ;  mentions  many  va- 

,  nations;  the  several  persons  who  were  present 
with  respondent  to  inspect  the  will  and  said  ex- 
hibits, agreed  they  were  different  hands. 

N.  B.  The  exhibits  A,  and  No.  1,  2,  3,  4,  5, 
are  agreed  on  both  sides,  to  have  been  wrote  by 
deceased. 

17.  Charles  Gardiner,  engraver* — Deposes  the 
same  in  all  respects  ;  mentions  several  letters,  and 
the  word  and,  which  he  says,  differ  in  the  will 
from  the  exhibits. 

3.  Int.  Respondent  has  no  doubt  but  that  the 
will  and  the  exhibits  were  wrote  by  different  per- 
sons. 

18.  William  Chinnery,  writing-master. — The 
same  as  the  others ;  is  clear  the  will  and  exhibits 
were  wrote  by  different  persons ;  no  one  letter  in  the 
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subscription  to  the  will  appears  to  be  the  same  hand  pre*ocatiyi% 

as  the  subscriptions  to  the  exhibits.  1 

19.  John  Spencer — Deponent  knew  deceased  *££%"• 
about  sixteen  years;  deponent  well  acquainted 
with  his  handwriting;  verily  believes  deceased 
did  not  write  or  sign  the  will  pleaded ;  the  exhi- 
bits and  will,  he  verily  believes,  are  wrote  by  dif- 
ferent persons. 

Witnesses  for  Grace. 

1.  Anne  Phillips.  —  Grace  and  her  husband 
lived  together  in  reputation  at  Speenhamlands, 
and  she  had  a  good  character,  and  took  care  of  his 
affairs,  and  behaved  with  circumspection;  the 
husband  hurt  himself  by  his  own  extravagance ; 
deponent  and  Grace  have  dined  together  with  de- 
ceased at  Newbury,  and  he  seemed  to  have  great 
regard  for  Grace,  and  he  often  pressed  her  to 
come  to  London  and  live  with  him ;  solemnly  de- 
clared to  her  he  would  provide  for  her  handsomely  so 
long  as  she  lived  ;  Grace  came  to  town  upon  deceaseds 
offer. 

2.  Martha  Reeves.  —Grace  used  to  be  much 
with  deceased ;  she  always  bore  a  good  charac- 
ter ;  deceased  was  in  a  good  state  of  health  when  he 
went  to  Batley  Abbey,  where  he  died  ;  Grace  break- 
fasted with  him  that  morning ;  when  he  was  going, 
she  cried,  deceased  said,  "  Molly,  what  do  you 
cry  for?"  she  answered,  "  To  think  you  are  going 
so  far;"  he  replied,  "  You  have  no  need  to  cry,  I 
have  taken  care  of  you,  for  I  have  settled  my  affairs, 
and  provided  for  you  to  your  satisfaction ;"  deponent 
understood  he  meant  his  will. 

N.  B.  12th  Art.  of  Grace's  allegation  pleads  he 
was  in  a  bad  state  of  health. 
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prerogative      l.  Int.  Stio.  loco.     Grace  has  always  borne  the 

1      character  of  a  modest  woman.     4.  Int.  Has  heard 

bmj»tctib.    some  people  say,  she  was  deceased's  mistress. 
Respondent  is  servant  to  Grace. 

3.  Thomas  Skuce. — Proves  Grace  often,  al- 
most daily,  went  to  deceased's  house,  and  she 
behaved  as  mistress  of  his  house ;  believes  de- 
ceased had  a  good  opinion  of  her,  and  trusted  her ; 
she  went  to  Batley  Abbey  in  July,  1749 :  deceas- 
ed treated  her  as  a  beloved  friend  and  wife,  she 
did  not  lie  at  deceased's  house  in  London. 

N.  B.  4th  Art.  of  Grace's  allegation  pleads 
she  on  9th  of  June  1749,  went  and  lived  at  de- 
ceased's house  in  Berkeley  Square,  till  14th  July 
1749. 

5.  Int.  Does  not  bdieve  any  man  can  swear  to 
papers  being  wrote  with  the  same  ink. 

1.  Int.  Stio  loco.  Grace  always  bore  a  good 
character. 

4.  Jane  Sparrow. — Deponent  has  known  Grace 
from  a  girl,  she  and  her  husband  kept  a  grocer's 
shop,  and  she  had  a  good  character,  and  was  es- 
teemed a  prudent  woman ;  to  make  her  husband's 
affairs  easy,  she  parted  with  her  jointure  of  2000/. ; 
she  managed  her  affairs  with  prudence,  and  had  a 
good  reputation  ;  deponent  once  dined  with  de- 
ceased and  Grace  at  his  house  in  town ;  knows 
she  had  the  keys  of  his  plate. 

5.  Jane  Kite. — Has  known  Grace  from  a  child ; 
she  bore  a  good  character,  and  was  so  esteemed 
to  do  at  Newberry ;  in  Nov.  1744,  she  came  to 
London ;  deponent  has  often  dined  with  her  at 
deceased's  house  in  town. 

1 .  Int.  Ztio  loco.  Grace  behaved  in  a  chaste  and 
virtuous  manner.  4.  Int.  Has  beard  people  say 
she  might  be  deceased's  mistress. 
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6.  John  Kite.  —  Grace  was  esteemed  at  New-  pmrooawb 

berry,  and  bore  a  good  character,  and  was  not     1 

extravagant,   but  behaved  with  prudence;    be*    B^^m* 
lieves  she  paid  many  debts  after  her    husband 

left  her. 

5.  Int.  2do  loco.  Does  not  believe  the  will  and 
the  writing  in  the  pocket-book  were  wrote  with 
the  same  ink. 

7.  Ebenezer  King.  —  Never  heard  Grace  was 
the  occasion  of  her  husband's  ruin,  but  she  always 
behaved  as  a  prudent  wife,  and  paid  some  of  his 
debts. 

1.  Int.  She  behaved  with  freedom,  which  made 
her  chastity  suspected.  3.  Int.  Believes  she  may 
have  wronged  her  chastity,  but  not  till  since  her 
husband  left  her.  4.  Int.  Has  heard  she  was  de- 
ceased's mistress. 

8.  Benjamin  Collins. — Grace  bore  a  good  cha- 
racter in  respect  to  her  dealings  ;  she  paid  debts 
of  her  husband's. 

9.  George  Phillips.  —  Gives  Grace  a  good  cha- 
racter ;  believes  her  husband  was  ruined  by  his 
own  extravagance,  and  not  by  her  neglect. 

10.  James  Brown.  —  Gives  Grace  a  good  cha- 
racter. 

11.  Bartholomew  Price. — Grace  always  had  a 
good  character,  and  was  well  esteemed  in  her 
neighbourhood. 

12.  James  Johnston.  --  Mr.  Grace  carried  on  a 
great  grocer's  trade  with  credit ;  never  heard  but 
that  producent  bore  a  good  character  in  the  neigh- 
bourhood. 

Witnesses  for  Grace  on  another  allegation. 
1.  John  Gibbs,  examined  before. — Grace,  to 


Msj  0. 


92  CASES  DETERMINED  IN  THE 

prerogative  deponent's  knowledge,  lived  with  deceased  about 
CoPRT'  five  years  before  his  death,  and  managed  his  fa- 
EMtorTerm.  mily,  and  dined  with  him ;  and  deceased  spoke 
of  her  with  great  esteem ;  and  believes  such  es- 
teem continued  to  his  death ;  28th  April,  1749, 
deponent  sent  to  deceased's  country-house  sundry 
<  household  goods  of  various  kinds,  and  particularly 
coolers;  on  2d  May  1749,  or  thereabouts,  depo- 
nent received  a  message  from,  and  went  to  de- 
ceased in  the  morning,  and  waited  some  time, 
but  at  .length  was  called  up ,  and  then  deceased 
said,  "  Gibbs,  I  ask  your  pardon  for  making  you 
wait,  for  I  know  your  time  is  precious;  but  I  have 
been  about  some  material  business,  writing  a  little 
will"  or  to  that  effect ;  and  then  gave  deponent 
orders  to  go  to  Batley  Abbey  to  get  the  goods  put 
up,  which  deponent  did  on  5th  of  May. 

N.B.  7.  Art.  of  Grace's  allegation  read,  pleads 
deceased  on  2d  of  May  sent  for  Gibbs  to  buy 
some  coolers. 

4.  Int.  Can  not  be  exact  to  the  day  when  such 
discourse  passed ;  but  it  was  about  2d  of  May. 
.  5.  Int.  Believes  the  writing  in  folio  1 1  of  pocket- 
book,  and  the  will,  were  not  wrote  with  the  same 
ink.  8.  Int.  Believes  the  will  was  wrote  with  the 
free  hand  as  the  exhibits  are. 

2.  Thomas  Lechmere,  (rent. —  Bolt  and  depo- 
nent, as  commissioners  for  appraising  deceased's 
effects,  were  two  days  employed  above  four  hours 
in  inspecting  deceased's  papers;  proves  exhibit 
marked  C,  signed  Charles  Frampton,  entered  in 
the  Auditor's  office. 

N.  B.  8th  Art.  of  Grace's  allegation  pleads 
the  1 1th  folio  of  pocket-book  was  wrote  with  same 
ink  that  was  in  deceased's  standish  on  2nd  May, 
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1749,  with  which  he  wrote  the  will ;  and  the  said  p»»m«atitb 

7  Court. 


11th  leaf  was  wrote  by  deceased,  and  that  and  the 

will  were  wrote  with  the  same  ink.  *"&!?£" 

5.  Int.  Believes  folio  1 1  and  the  will  were  wrote 
with  same  ink,  for  Littlewood  told  deponent  de- 
ceased complained  of  the  paleness  of  his  ink,  but 
cannot  be  certain.  8.  Int.  Subscription  to  exhibit 
C.  is  wrote  stiffer  than  the  other  subscriptions, 
but  the  name  to  the  will  appears  as  if  it  had  been 
amended. 

3.  Lancelot  Craven.  —  Deponent  was  intimate 
with  deceased  from  1744 ;  Grace  was  often  with 
deceased,  and  he  once  said  to  her,  "  Mrs.  Grace, 
why  do  you  fatigue  yourself  so,"  his  value  for  her 
seemed  to  increase. 

5.  Int.  —  There  seems  to  respondent  to  be  an 
apparent  difference  in  the  ink  of  the  will  and  of 
the  11th  folio  of  the  pocket-book. 

4.  John  Hill. —  Proves  exhibit  C,  and  saw  de- 
ceased sign  his  name  to  it. 

5.  Int.  Believes  the  ink  and  writing  of  the 
pocket-book  and  will  are  different.  7.  Int.  Thinks 
there  is  a  diversity  between  some  of  the  letters  of 
the  will,  and  of  the  exhibits,  &c. ;  but,  upon  the 
whole,  believes  they  were  wrote  by  the  same  per- 
son ;  all  the  exhibits  seem  to  be  the  same  hand, 
and  believes  the  will  was  also  wrote  by  the  same 
hand,  but  with  more  care. 

5.  Martha  Hughes.  -*-  Deponent  was  servant  to 
Grace,  and  is  so  now;  Grace  was  very  ill  when 
Sharpe  and  Rooke  searched  for  a  will,  and  they  did 
not  then  make  a  diligent  search,  not  staying  above 
half  an  hour,  as  deponent  remembers ;  and  deponent 
heard  Sharpe  say  he  would  defer  the  search  till 
Grace  was  better,  saying,  he  was  sure  there  was 


* 
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prerogative  a  will  in  the  house,  and  he  would  come  again  and 

°  make  a  further  search,  but  he  never  did,  though 

B  mTV."*"    Grace  sent  for  him  several  times  for  that  purpose/ 

so  that  there  was  only  a  search  by  them  on  the  night 

Grace  came  to  town,  when  she  was  better,  a  fresh 

search  was  made  by  other  persons. 

3.  Int.  Deponent  constantly  attended  Grace, 
and  does  not  believe  she  was  out  of  her  chamber  dur- 
ing her  illness. 

6.  Martha  Prior,  formerly  Reeves.  —  Deponent 
was  housekeeper  to  deceased  at  his  death ;  says 
search  was  made  for  a  will  by  Sharpe  and  Rooke 
on  the  evening  of  the  day  Grace  came  to  town, 
and  she  was  then  very  ill ;  they  searched  about  half 
an  hour;  Sharpe  told  her,  when  she  was  better  he 
would  come  and  make  a  farther  search,  but  he 
never  did;  believes  she  was  not  out  of  her  room  for 
sir  weeks  ;  no  further  search  was  made  till  8th  No- 
vember. 

2.  Int.  Respondent  was  with  Grace  all  the  day  of 
29th  September,  when  she  kept  her  bed. 

7.  Henry  Macdohald.  —  Deponent  was  coach- 
man to  deceased  at  his  death,  and  is  now  coach- 
man to  Grace ;  deponent  carried  a  letter  to  Sharpe 
on  deceased's  death,  Sharpe  told  deponent  the 
deceased,  about  twelve  months  before,  had  taken 
his  will  from  him  and  threw  it  in  the  fire,  and  said 
deceased  then  wrote  something  which  he  appre- 
hended might  be  his  will ;  and  Sharpe  said, 
"  Sure,  there  must  be  a  will,  and  it  must  be  at 
Berkeley  Square  house ;"  the  night  Grace  came 
to  town,  she  sent  deponent  for  Sharpe  to  search 
for  a  will. 

N.  B.  Sharpe's  declaration,  which  this  witness 
deposes  to,  is  not  pleaded. 
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8.  John  Sexton.  —  Grace  sent  for  deponent  as   P"*^,T1VF' 

her  apothecary,  on  or  about  30th  September,  1749,      

and  she  was  very  ill,  and  continued  so  all  October.        ^^ 

5.  Int.  Believes  folio  1 1  and  the  will  are  wrote 
with  different  ink. 

9.  Joseph  Littlewood.  —  Grace  lived  with  de- 
ceased for  some  years,  and  acted  as  mistress  of 
deceased's  family,  and  believes  deceased  had  great 
value  for  her ;  about  May,  1749,  deceased  com- 
plained his  ink  was  thin ;  proves  deceased  wrote 
the  particulars  in  folio  11  of  pocket-book,  in  de- 
ponent's presence,  with  the  ink  then  in  his  stan- 
dish,  which  was  the  same  he  had  had  from  April 
before,  proves  exhibits  A  and  C. 

5.  Int.  Cannot  swear  the  will  and  folio  1 1  were 
written  with  the  same  ink.  7.  Int.  Believes  the 
will  and  exhibits  were  all  wrote  by  the  same 
hand. 

10.  Henry  Rand,  clerk.  —  Deponent  has  known 
Grace  five  years ;  has  often  dined  with  her  and 
deceased  at  his  table,  and  he  treated  her  very  ci- 
villy ;  deceased  was  offended  with  deponent,  who 
was  chaplain  of  deceased's  regiment,  for  asking 
leave  to  be  absent  of  a  superior  officer,  and  de- 
ceased ordered  deponent  to  his  regiment  in  Ire- 
land; Grace  interceded  for  deponent  with  de- 
ceased, and  he  then  consented  deponent  should 
stay  in  England ;  from  thence  deponent  concludes 
deceased  had  affection  for  Grace. 

1 1 .  Thomas  Johnston.  —  Nothing  material. 

8.  Int.  The  will  is  wrote  better  than  the  ex- 
hibits. 

12»  Edward  Thoroughgood,  engraver.  —  The 
will  and  exhibits,  and  the  folio  1 1  of  the  pocket- 
book,  and  the  subscriptions  were  all  wrote  by  the 
same  person. 
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prerogative      5.  Int.  The  ink  in  the  pocket-bode  is  more  yel- 

Court 

1      low  than  the  will.     7.  Int.  Believes  the  will  and  all 

Better  Term.    jj|C  exhibits  are  the  same  hand,  and  seem  to  be 

May  9. 

wrote  with  equal  swiftness,  and  the  subscriptions 
Cha.  Frampton,  to  all  of  them  were  wrote  by  the 
same  person;  believes  deceased  amended  name 
Cha.  at  a  different  time,  and  the  witness  adds  se- 
veral suppositions.  8.  Int.  Respondent  thinks  the 
will  was  wrote  with  the  same  ease  as  the  exhibits, 
and  believes  it  impossible  to  have  imitated  de- 
ceased's hand  better  than  the  will  appears  to  be. 

13.  Emanuel  Austen. — Verily  believes  the  will 
and  exhibits  were  all  wrote  with  the  same  hand, 
but  will  seems  to  be  wrote  with  more  care. 

5.  Int.  Does  not  believe  the  folio  11,  and  will 
were  wrote  with  same  ink.  7.  Int.  Believes  the 
exhibits  and  names  thereto,  and  will  were  all 
wrote  and  signed  by  same  person.  8.  Int.  Be- 
lieves will  was  wrote  with  more  care,  but  with 
the  same  freedom  as  the  exhibits ;  the  same  as  the 
last  witness. 

14.  Thomas  Kitchin,  engraver. — Deposes  same 
as  former  witness ;  thinks  it  impossible  to  imitate 
the  exhibits  so  exactly  as  the  will  does. 

5.  Int.  Does  not  believe  the  will  and  folio  1 1 
were  wrote  with  same  ink.  8.  Int.  Same  as  the 
last  witness ;  will  seems  to  be  wrote  with  same 
freedom  as  the  exhibits. 

15.  Charles  Grignion,  engraver.  —  Same  as  the 
former  witnesses ;  believes  the  will  and  exhibits 
were  wrote  by  the  same  person. 

5.  Int.  Thinks  the  will  and  folio  1 1  might  be 
wrote  with  the  same  ink.  8.  Int.  Believes  will 
was  wrote  with  same  freedom,  but  more  care 
than  the  exhibits. 
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16.  Joseph  Champion,  writing-master.  —  De-  P"*ooativ* 
poses  the  same  as  the  other  witnesses.  1 

5.  Int.  Will  and  folio  11  are  not  wrote  with  the   ""m^"' 
same  ink.     8.  Int.  Same  as  the  other  witnesses. 

17.  Thomas  Undeshagen,  school-master.  — Ve- 
rily believes  the  will  and  exhibits  were  all  wrote 
by  the  same  person,  but  the  will  was  wrote  slower 
and  with  more  care. 

5.  Int.  Believes  the  will  and  folio  1 1  were  not 
wrote  with  same  ink.  8.  Int.  Does  not  believe 
the  will  was  wrote  with  the  same  freedom  as  the 
exhibits. 

Dr.  Paul's  argument  for  Grace.  —  Grace  has  a 
good  character ;  proved  by  Phillips  that  deceased 
declared  he  would  provide  for  her ;  she  came 
daily  to  deceased's  house,  and  conducted  his  af- 
fairs ;  Rand  says  she  had  great  influence  over  de- 
ceased ;  exhibit  A  allowed  to  be  deceased's  hand- 
writing, and  shews  he  intended  to  die  testate,  and 
to  leave  all  his  fortune  to  one  woman  only ;  Grace 
sent  to  Sharpe  to  give  notice  of  deceaseds  death ; 
Sharpe  said,  "  Surely  there  must  be  a  will,"  and 
added,  "  He  had  a  will  which  he  destroyed  about 
a  year  before ;  Rooke  told  her  he  would  give  her 
2000/.  for  what  she  would  get;  Sharpe  did  not 
search  very  carefully.  Lord  Gerard  of  Brandon's 
will,  he  was  dead  twenty  years  before  it  was 
found ;  administration  twice  granted ;  will  at- 
tested by  Judge  Raymond  and  others ;  sentence 
for  it  both  in  Prerogative  and  Delegates ;  Comp- 
ton,  one  of  the  witnesses,  swore  he  never  did  at* 
test  it ;  but  Lord  Gerard's  hand  and  Judge  Ray- 
mond's were  proved,  upon  which  the  will  was 
established.  Chancellor  Freeman' s  will  not  found 
till  fifteen  years  after  his  death ;  then  found  in  the 

VOL.  I.  H 
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prerogative  Theodosian  Code ;  held  to  be  a  good  will.     This 

Court. 

1      will  not  found  on  first  search ;  8th  November,  a 

E  mTV™'  8econ(*  search  made,  will  found  in  his  study  by 
Gibbs  and  three  others ;  they  differ  in  nothing 
material ;  the  grand  question  is,  whether  the  will 
is  deceased's  hand-writing  ?  We  have  examined 
twelve  witnesses,  who  agree  it  is  his  writing; 
eight  witnesses,  contr&,  that  it  is  not  deceased  s 
writing.  Where  witnesses  differ,  credibility  is  to 
be  considered  ;  their  witnesses  swear  so  positively 
and  strongly  that  credit  cannot  be  given  to  them ; 
Martha  Reeves  deposes,  that  in  June,  1749,  de- 
ceased said  he  had  provided  for  her,  &c. 

Dr.  Pinfold,  same  side.  —  Grace's  character  in 
general  well  supported ;  she  behaved  well  in  her 
trade;  their  witnesses  do  not  believe  she  would 
be  guilty  of  forgery ;  deceased  shewed  great  af- 
fection for  her ;  the  Quillings  prove  affection  for 
her  till  the  end  of  1 748  ;  afterwards  it  encreased 
and  continued  to  his  death ;  no  proof  of  more  than 
one  quarrel. between  them,  and  that  made  up  im- 
mediately ;  Rooke  believed  she  had  an  interest  in 
deceased;  no  proof  of  affection  to  Calemberg 
throughout  the  evidence,  nor  any  proof  of  inter- 
course between  them ;  clear,  deceased  intended  to 
die  testate ;  exhibit  A.  was  wrote  between  1743, 
when  he  was  major-general,  and  1747,  when  he 
was  made  lieutenant-general,  because  he  describes 
himself  therein  as  major-general;  declaration  to 
Gibbs  on  or  about  2nd  May,  that  he  had  been 
making  his  will ;  this  declaration  corresponds  with 
what  Reeves  swears  the  deceased  declared  to  Grace 
on  the  day  he  went  out  of  town,  viz.,  that  he  had 
provided  for  her ;  the  search  on  28th  September 
was  a  slight  one  ;  there  is  a  contrariety  as  to  the 
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search  on  29th  September ;  two  witnesses  swear  p««ooam¥e 

against  Sharpe  and  Rooke,  that  there  was  none ; 1 

her  servants  swear  she  kept  her  bed  all  day  on  *^£j£*' 
29th  September,  and  on  30th,  the  apothecary 
swears  she  had  a  violent  fever.  Fisher  believes 
the  will  was  a  copy  from  exhibit  A,  and  therefore 
believes  the  will  is  not  his  hand ;  but  if  deceased 
copied  it,  he  would  naturally  write  with  the  same 
initial  letters. 

Dr.  Hay,  same  side. — Calemberg  is  by  her- 
self alleged  to  be  only  one  of  the  next  of  kin ; 
the  will  is  opposed  as  a  forgery  merely ;  they  at- 
tempt to  prove  it,  first  by  collatio  literarum ;  our 
writing-masters  (a)  say,  "  it  is  an  original  hand, 
there  is  a  sameness  between  the  will  and  exhi- 
bits." Secondly,  by  opinion  of  deceased's  ac- 
quaintance; Rand's  evidence  respects  the  time 
between  February,  1748  and  May,  1749.  Mar- 
tha Reeves  proves  a  recognition  of  the  will  on 
9th  June ;  Gibbs  speaks  strongly  to  deceased's 
declaration  on  2d  May ;  Gibbs  must  be  perjured, 
if  the  will  is  set  aside ;  deceased  went  to  Berke- 
ley-square in  the  spring,  1745;  Dean  died  in  Oc- 
tober, 1745;  Spencer  swears  Dean  would  not 
dine  with  Grace,  and  Grace  dined  there  every 
day,  and  was  therefore  in  more  favour  than  Dean ; 
it  is  probable  there  was  no  search  on  29th  Sep- 
tember, because  Grace  was  extremely  ill ;  she 
sent  for  Sharpe  several  times,  and  he  would  not 
come  near  her;   improbable  that  Grace  should 

(a)Reilly  ▼.  Revett,  Prerog.  58th  July  1792,  1  Phill.  SO, 
notes ;  Heath  v.  Watts,  Prerog.  29th  November  1798,  ibid. 
82,  notes;  Beaumont  v.  Perkins,  Prerog.  26th  April  1809, 
ibid  78. 

H2 
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prbrooatite  put  the  will  into  a  place  that  had  been  searched 

Court 

1     before ;  forged  wills  have  all  been  attested ;  no 

Ea  iu  T9rra'  care  ta^en  t0  prevent  the  husband's  having  the 
estate,  which  shews  it  was  deceased's  act,  for  a 
forger  would  have  known,  that  what  is  given  to  a 
wife  absolutely  would  vest  in  her  husband. 

Dr.  Jenners  argument  for  Calemberg.  — Shall 
chiefly  insist  on  the  internal  evidence  from  the 
paper  itself;  tbey  pleaded  it  was  found  in  the 
bureau,  but  it  was  found  in  a  cupboard,  in  a  book 
where  there  is  no  entry  later  than  1740;  very  im- 
probable he  should  put  his  will  in  such  a  place  ; 
she  purchased  a  house  in  London,  which  she  must 
have  done  with  the  deceased's  money,  and  therefore 
he  had  provided  for  her ;  paper  A  has  been  altered ; 
the  words  at  top,  "A  copy  of  my  will"  not  deceased's 
hand ;  the  will  is  a  transcript  of  A,  so  far  as  it 
goes  ;  but  A  is  prepared  for  execution  with  an  at- 
testation ;  the  will  says,  "  have  put  my  hand  and 
seal,"  but  no  seal,  no  attestation,  though  real  estate 
is  devised;  if  deceased  made  his  will  in  1748,  A. 
cannot  be  a  copy  of  that  will ;  they  have  pleaded 
that  the  will  must  be  deceased's  writing,  because 
he  wrote  another  paper  with  the  same  ink,  but 
the  witnesses  prove  the  contrary. 

« 

Dr.  Smalbroke,  same  side.  —  The  only  method 
to  detect  a  forgery  is  from  oircumstances ; 
Grace  impatient  to  find  a  will,  but  yet  no  search 
made  from  17th  October  to  8th  November;  to 
shew  there  was  a  second  search,  Sharpe  and 
Rooke  produced  it ;  contradicted  by  Hughes  and 
Prior,  formerly  Reeves;  incredible  he  should 
carry  the  draft  A  with  him  into  the  country,  and 
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yet  should  leave  the  will  at  home ;  but  one  re-  prerogative 
ceipt  produced  by  Grace  to  compare  with  the 1 

will  Easter  Tena, 

W1M-  May  9. 

Dr.  Bettesworth,  same  side. — The  will  unsealed 
and  unattested ;  Martha  Reeves  swears  the  apo- 
thecary advised  Grace  to  have  a  physician ;  he 
swears  he  did  not  advise  her  so ;  evidence  of  the 
forgery  arises  from  the  paper  itself. 

Judgment — Sir  George  Lee. 
Upon  the  evidence  above  stated,  and  view  of 
the  will,  which  appeared  to  me  not  to  be  the 
same  handwriting  as  the  exhibits,  which  were  ac- 
knowledged to  be  wrote  by  deceased,  on  4th  Ses- 
sion, Easter  Term,  9th  May,  1752,  I  gave  sen- 
tence against  the  will,  and  pronounced,  that  as  far 
as  appeared  to  me,  General  Frampton  was  dead 
intestate,  and  decreed  administration  to  Mrs.  Ca- 
lemberg,  from  which  decree  Grace's  proctor  ap- 
pealed to  the  Delegates,  adstatim. 


19th  February,  (a)  1754,  this  sentence  was  af- 
firmed by  the  Delegates,  with  200/.  costs. 

(a)  The  Judges  Delegates  present  at  the  sentence  were  — 

The  Earl  of  Northumberland  Mr.  Baron  Smythe 

Bishop  of  Oxford  Dr.  Walker 

Bishop  of  Bangor  Dr.  Simpson 
Lord  Sandys  and 

Mr.  Justice  Forbes  Dr.  Collier. 
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Prerogative 
Court, 


Batter  Term, 

m»j9.  Baron  Von  Solendahl  v.  Dr.  Hampe. 

a  phjtioiao  not      Baron  Von  Solendahl,  late  Envoy  from  the  King 

entitled  to  cell       *»ti  i  i        i  •  «n  i  •    „     i    i  • 

for  an io ren tor j,  of  Denmark,  made  his  will,  and  appointed  his 
ferfee^doe^rom  brother  executor;  a  requisition  was  prayed  to 
the  deceaied.     Swear  the  executor  ib  Denmark.     A  caveat  was 

entered  by  Dr.  Hampe,  as  a  creditor,  who  prayed 
an  inventory ;  the  caveat  was  entered  on  the  18th 
February,  1752.  On  the  17th  March,  his  proc- 
tor prayed  an  inventory,  and  was  assigned  to 
make  oath  of  his  debt.  On"  the  first  session  of 
Easter  Term,  Dr.  Hampe  gave  in  an  affidavit,  and 
therein  swore,  that  the  deceased  was,  at  his  death, 
really  indebted  to  the  deponent  2000/.  for  attend- 
ing him  day  and  night,  as  a  physician,  for  two 
years  and  a  quarter ;  and  annexed  to  his  affidavit 
a  certificate  signed  by  Dr.  Mead,  Sir  Hans  Sloane, 
and  Sir  Edward  Hulse,  upon  a  case  stated  by  Dr. 
Hampe,  in  which  they  say,  that  they  think  an 
eminent  physician  who  gives  up  his  whole  time 
for  two  years  and  a  quarter  to  one  particular  pa- 
tient, and  neglects  all  other  business,  will  well  de- 
serve 2000/.  for  such  attendance. 

The  proctor  for  Solendahl,  alleged,  that  the 
affidavit  does  not  ascertain  any  debt ;  that  Hampe 
is  not  naturalized,  and  cannot  legally  practise 
here  as  a  physician,  and  denied  him  to  be  a  cre- 
ditor. 

Dr.  Hay  for  Solendahl. — A  physician  cannot 
sue  for  fees ;  he  must  have  them  at  the  time  of  his 
attendance,  or  not  at  all.     Hawkins*  Pleas  of  the 
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Crown,  1st  Part,  fol.  87,  an  unauthorized  physi-   Prc0°,jGrAtIYE 
cian  is  guilty  of  felony  if  the  patient  dies. 


Dr.  Smalbroke,  control.  —  Fees  are  recoverable. 
Dr.  Doon  v.  Lady  Blount,  Dr.  Doon  prayed  an 
inventory  as  a  creditor  for  fees,  for  attending  Sir 
Harry  Blount,  as  a  physician  ;  he  swore  to  a  debt 
of  upwards  of  100/.  This  Court  granted  him  an 
inventory.     1st  Rolfs  Abridgment,  fol.  517. 

Judgment — Sir  George  Lee. 

I  was  of  opinion,  that  fees  to  physicians  or 
lawyers,  were  by  the  civil  law  merely  honorary, 
and  were  not  to  be  demanded,  or  recovered ;  but 
supposing  they  were  recoverable  at  common  law, 
it  must  be  upon  a  quantum  meruit,  to  be  settled 
by  a  jury,  which  must  depend  upon  the  eminence 
of  the  physician,  and  the  loss  he  suffered  by  giv- 
ing up  his  other  patients ;  and  though  Dr.  Hampe 
estimated  his  attendance  at  2000/.,  yet  a  much 
less  sum  might  be  thought  a  sufficient  compensa- 
tion by  a  jury,  and  consequently  that  here  was 
not  such  a  certain  fixed  debt  as  would  entitle  him 
to  an  inventory ;  and  as  to  the  certificate  of  the 
physicians  upon  a  case  stated  by  Dr.  Hampe,  it 
was  not  evidence,  and  I  could  not  take  notice 
of  it. 

I  therefore  rejected  Dr.  Hampe's  petition,  and 
decreed  probate  to  pass  under  seal  to  the  execu- 
tor, and  a  requisition  to  swear  him. 


Easter  Term, 
May  9. 
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m* j »e.  '  Thomas  against  Evans  and  others. 

Administration  John  Thomas,  deceased,  made  his  will.  3d  May 
a*nexo,  decreed  1743.  James  Thomas  executor,  cancelled  it,  but 
khi!  *  °ext  °f  afterwards  deceased  wrote  on  another  paper,  I  will 

have  my  will  stand  as  to  the  legacies,  but  not  as  to 
the  executor.  Evans,  a  trustee  in  the  will,  entered 
a  caveat;  several  next  of  kin;  James  Thomas 
claimed  administration  cum  testamento  as  residuary 
legatee. 

The  Court  ordered  him  to  be  called  to  propound 
his  interest  as  such,  if  he  thought  proper,  other- 
wise decreed  administration  cum  testamento  to  three 
of  the  next  of  kin. 


jane 29.      Spencer,  formerly  Wapping,  against  Hawkins 

and  Long,  (a) 

The  eapaohj  of      />.  Hay  for  William  Hawkins. — William  Haw- 
biuhed*°reit"  kins,  executor  of  Eliza  Wapping,  who  died  12th 

(a)  This  case  and  some  others  which  will  be  found  in  this  col- 
lection, seem  to  involve  questions  of  fact  rather  than  of  law,  and  on 
this  account,  it  was  my  primary  intention  to  have  altogether  omit- 
ted them ;  but  upon  consideration  that  the  cases  of  this  descrip- 
tion are  but  few  in  number,  and  that  the  omission  of  them  would 
break  in  upon  the  entierty  of  the  work,  which,  as  it  is  now  pre- 
sented to  the  public,  comprehends  all  the  MS.  notes  of  Sir  George 
Lee,  on  all  the  cases  that  were  submitted  to  his  judgment  during 
the  six  years  that  he  filled  the  chair  of  the  two  highest  Ecclesiastical 
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Dec.  1745.  Deceased  was  cook  of  the  Prince  Fre-  prerogative 

derick,  privateer,  which  took  the  two  great  prizes, L 

the  Marquis  d'An tin  and  the  Louis Erasme.  Prince  ^jj^^jf"' 
Frederick  arrived  at  Cork  in  Sept.  1745 ;  deceased 
sold  his  share,  and  then  married  Eleanor  Car- 
rol ;  they  lived  together  about  three  weeks ;  in  Oc- 
tober she  made  him  drunk,  stript  him  of  every  thing, 
and  left  him ;  he  was  so  distressed,  he  was  forced  to 
beg ;  deceased  was  recommended  to  Hawkins  to 
endeavour  to  set  aside  the  sale  of  his  share  in  the 
prize;  and  Hawkins  did  relieve  and  assist  him, 
and  boarded  him  at  Ellis's,  where  he  fell  ill  of  the 
small-pox,  and  died ;  made  his  will  on  6th  De- 
cember 1735 ;  divided  his  effects  amongst  Wil- 
liam Hawkins,  John  Long,  Eliza  Ellis,  and  Joan 
Slack;  deceased  declared  his  wife  used  him  very 
ill ;  and  she  should  have  nothing  of  his ;  the  will 
attested  by  three  witnesses,  one  of  whom  is  dead ; 
instructions,  execution,  and  full  capacity,  proved ; 
Hawkins  proved  the  will  25th  April  1746  ;  Wise 
bought  deceased's  share  of  the  prize ;  and  it  ap- 
pears in  evidence  that  he  has  bought  off  Long, 
Ellis,  and  Slack  ;  and  it  is  probable  he  is  at  the 
bottom  of  opposing  the  will,  for  which  a  citation 
did  not  issue  till  September  1 749 ;  deceased,  as 
cook  to  the  Prince  Frederick,  had  two  shares,  one 

Courts  of  the  country,  I  have  yielded  to  the  opinion  of  those  who 
have  been  anxious  that  these  cases  should  also  fill  their  respective 
places  in  this  publication.  Undoubtedly  they  must  augment  our 
admiration  of  the  accuracy,  the  precision,  and  the  extraordinary 
diligence,  of  the  learned  person  whose  judicial  habits  they  unfold ; 
and  I  am  also  willing  to  hope  that  the  traces  they  exhibit  of  suc- 
cinct pleading,  and  consequently  of  pertinent  evidence,  may  not 
be  without  their  use  in  furnishing  suggestions  to  those  who  are 
conversant  with  the  diffuse  style  of  pleading,  and  the  masses  of 
cumbersome  evidence  which  more  recent  practice  has  introduced 
into  the  proceedings  of  the  Ecclesiastical  Courts. 
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Prco°oG»tT1VE  ceased's  prize-money,  but  believes  he  did  not  re- 

— cover  it.     5.  Int.    Deceased's  two  shares  were 

^K""'    worth  about  1000/. 

2.  John  Ellis.  —  Proves  execution  of  the  will 
and  deceased's  capacity ;  Boote  was  surgeon  to 
deceased;  he  is  dead,  but  was  a  person  of  good 
credit ;  deponent  saw  Boote  sign  his  name  to  the 
will  as  a  witness ;  says  the  will  was  read  over  to 
deceased  in  deponent's  presence,  and  deceased 
approved  it. 

4.  Int.  •  Has  heard  Long  has  received  25/.  from 
Wise.  8.  Int.  Deceased  was  of  sound  mind  all 
his  illness.  9.  Int.  Deceased  declared  his  wife 
had  robbed  him,  and  therefore  he  left  her  only 
one  shilling. 

3.  Lucy  Boote.  —  Says  her  husband,  John 
Boote,  told  her  he  had  witnessed  deceased's  will, 
and  well  remembers  he  told  her,  that  when  de- 
ceased was  giving  his  directions  about  his  will,  John 
Long  asked  him  what  he  would  give  Dr.  Boote  in 
his  will ;  deceased  jreplied,  "  If  I  live,  I  will  pay 
him,  and  if  I  die,  he  must  be  paid ;"  Boote  was 
deceased's  surgeon  in  deceased's  illness ;  proves 
Boote's  hand-writing  as  a  witness  to  the  will. 

4.  Hovell  Farmer,  M.  D.  —  Proves  Boote's 
hand-writing,  and  gives  him  a  good  character. 

3.  Bartholomew  Graham.  —  Deponent  was  on 
board  the  Prince  Frederick  with  deceased,  before 
Christmas,  1745 ;  deponent  saw  deceased  sick  at 
Ellis's,  and  he  thanked  God  for  raising  to  him 
such  a  friend  as  William  Hawkins  was,  and  ex- 
pressed high  regard  for  Hawkins  for  his  great 
care  of  him,  and  then  said  he  was  well  pleased  with 
what  he  had  done  for  them,  the  legatees,  which  de- 
ponent understood  to  relate. to  his  will;  deceased 
then  cursed  the  whore  (meaning  his  wife)  for  rob- 


!  i 
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bing  and  leaving  him  in  his  then  distressed  condi-  prerogative 
tion,  and  said  they  might  have  lived  happy  toge-        O0RT' 
gether.  TrinitJ  £!"»' 


J  not  20. 


The  will  read. 

Witnesses  for  Spencer. 

1.  Catherine  Liddell. — Deponent  is  intimate 
with  producent ;  deceased  shewed  great  affection 
to  her  whilst  they  lived  together ;  Hawkins  and 
Long  are  solicitors  for  sailors ;  about  a  week  or 
fortnight  before  deceased  was  taken  ill,  deponent 
was  with  him  at  producent's  father's  house,  when 
deceased  told  her  said  father  he  must  live  near 
Hawkins,  who  was  to  recover  his  prize-money; 
deceased  was  a  stranger  to  Hawkins  till  near  his 
death  ;  believes  deceased  had  no  acquaintance 
with  Long ;  deceased  had  no  knowledge  of  Ellis 
or  Slack  till  he  went  to  lodge  at  Ellis's ;  deceased 
and  his  wife  lived  together  from  their  marriage  till 
producent  was  taken  ill  in  November,  1745  ;  de- 
ceased then  advised  her  to  go  to  her  father's  to  be 
taken  care  of ;  producent  and  deponent  went  by 
deceased's  advice  to  her  father's ;  the  small-pox 
came  out,  and  she  was  removed  into  the  country 
about  four  miles  from  Cork,  and  deponent  went 
with  her,  and  she  there  had  the  small-pox  in  a 
violent  manner ;  deponent  attended  her,  when  she 
was  better,  to  her  father's  at  Cork,  where  de- 
ceased came  to  see  her,  and  expressed  the  great- 
est affection  to  her ;  producent  was  then  very 
weak;  about  two  or  three  days  after,  deceased 
got  the  small-pox,  of  which  he  died ;  her  father 
and  mother  often  sent  her  word  deceased  inquired 
kindly  after  her,  and  wanted  much  to  see  her,  but 
did  not  dare  to  come  to  her  while  she  was  ill ; 
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prerogative  deponent  was  going  to  see  deceased,  and  saw  him 
°RT*      run  out  into  the  street  with  a  blanket  on  him 


TrTu  lUT*'  nY'mtS'  w^en  he  had  the  small-pox  on  him ;  pro- 
ducent  never  did  misbehave  to  deceased ;  depo- 
nent lived  with  them,  and  they  were  very  loving. 

2.  Mary  Harrington. —  Deceased  was  delirious 
in  the  small-pox,  and  was  so  for  several  days,  and 
to  his  death ;  deponent  was  servant  to  John  Ellis, 
and  was  informed  of  every  thing  that  passed  at 
Elizabeth  Ellis's ;  the  second  day  of  deceased's  ill- 
ness, he  took  to  his  bed  ;  deponent  every  day  saw 
him  ;  one  morning,  Elizabeth  Ellis,  in  deponent's 
presence,  told  John  Ellis,  her  son,  that  they  must 
contrive  to  make  a  will  for  Eliza  Wapping  that  day, 
for  that  he.  was  in  the  height  of  his  distemper ;  she 
thereupon  went  out,  and  soon  after,  same  day, 

.  John  Long  and  Dennis  Keeff,  Elizabeth  and  John 
Ellis,  went  into  deceased's  room,  and  soon  after, 
John  Ellis  went  out  and  fetched  pen,  ink,  and 
paper,  but  what  passed  in  the  room  deponent 
knows  not,  but  is  sure  deceased  was  incapable  of 
making  a  will  from  the  second  day  of  his  illness, 
which  happened  in  the  beginning  of  December, 
1745. 

3.  John  Bryan.  —  Deceased  was  cook  in  the 
Prince  Frederick;  deponent  was  with  deceased 
at  his  wife's  father's  in  November,  1745 ;  de- 
ceased could  not  read  or  write,  and  was  a  very 
ignorant  man. 

4.  Julian  King.  —  Deponent  was  intimate  with 
deceased  and  his  wife,  and  lived  in  their  house  at 
the  Cove,  in  Kinsale,  and  they  lived  very  affec- 
tionately together,  till  she  went  to  her  father's  on 
having  the  small-pox  ;  deceased  eagerly  inquired 
after  his  wife,  and  expressed  great  love  for  her  after 
she  wait  home ;  deponent  has  gone  by  Ellis's  door 
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when  deceased  was  ill,  and  heard  him  then  call-  prerogative 

•        /•!•./•  Court* 

mg  for  his  wife.  

5.  Timothy  Denhayly.  —  Says  that  deceased    T"fi7el^rn' 
one  day  came  to  producent's  father's  house  in  his 

illness  when  he  was  quite  raving,  and  had  only 
one  shoe  on.  and  threw  stones  at  the  house,  and 
demanded  his  wife;  came  again  the  next  day  in 
same  manner ;  Ellis's  house  is  in  Cork. 

6.  Margaret  Gogan.  —  A  little  before  Christ- 
mas, 1745,  deceased  went  to  live  at  Ellis's ;  de- 
ponent saw  him  twice  in  his  illness ;  he  was  then 
raving,  and  deponent  saw  him  in  the  street  in  his 
blanket,  calling  for  his  dear  Ellen  ;  deponent  saw 
Ellen  near  her  father's  about  that  time  in  a  very 
weak  condition,  and  she  was  then  with  the  marks 
of  the  small-pox  on  her. 

7.  John  Eustace,  clerk.  —  Proves  that  he  mar- 
ried deceased  and  producent  in  September,  1745. 

8.  Edmund  Wade.  —  Before  his  illness,  de- 
ceased appeared  to  be  crazy ;  deponent  has  seen 
him  almost  naked ;  while  he  was  sick  at  Ellis's, 
deponent  went  to  see  him,  and  believes  he  had 
then  no  more  senses  than  a  stone ;  deponent 
heard  the  maid  of  the  house  say  he  was  constantly 
talking  of  his  wife  ;  and  it  was  reported  he  was  al- 
ways talking  of  her  affectionately  9  and  was  mad  at 
that  time ;  knows  nothing  of  the  will ;  but  one 
day,  as  deponent  was  going  by  Ellis's  house  after 
deceased's  death,  heard  said  maid  in  an  angry 
manner  say  to  somebody  in  the  house,  "  It  is  not 
all  one  as  making  a  will  for  the  deceased,  Wapping, 
after  his  death." 

9.  Sarah  Sterely. — Knew  deceased  and  produ- 
cent ;  was  deponent's  servant,  and  deponent  was 
present  at  their  marriage ;  heard  him  express  af- 
fection for  his  wife,  and  she  for  him. 
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prerogative       10.  Joseph  Popham.  —  Hawkins  is  a  solicitor 

ttT'      for  prizes,  and  has  heard  Long  is  the  same. 
Trinity  Term,       JV"#  B.  Long  was  one  of  the  executors,  and  was 

Jon*  29.  ° 

excommunicated  for  not  giving  in  his  answers,  but 
he  did  appear. 

Witnesses  for  Hawkins. 

1.  Robert  Watson.  —  Deponent  well  knew  de- 
ceased and  his  wife ;  in  October,  1745,  as  depo- 
nent was  informed,  she  left  him,  and  removed 
some  of  deceased's  goods ;  she  sold  deponent  a 
tea-kettle,  and  desired  deponent  would  not  tell 
her  husband;  deceased  told  deponent  the  next 
day  that  his  wife  had  robbed  him  and  taken  all 
he  had,  and  that  if  he  should  ever  be  worth  any 
thing  again,  she  should  never  be  the  better  for 
him ;  deceased  was  reduced  so  low  that  he  beg- 
ged about  the  streets,  and  declared  she  had  robbed 
him ;  deceased  made  diligent  search  for  his  wife ; 
she  was  marked  with  the  small-pox. 

2.  •  Elizabeth  Beacher.  —  In  October,  or  begin- 
ning of  November  1745,  deceased  begged  in  the 
streets  at  Cork,  and  exclaimed  against  his  wife, 
and  said  she  had  robbed  him  and  stript  him  of  all 
he  had ;  has  heard  him  say,  if  he  had  the  world, 
she  should  never  be  the  better  for  it. 

3.  Thomas  Alder. — In  October  1745,  deceased 
told  deponent  that  his  wife  had  robbed  him  of  all 
he  had,  and  left  him;  deceased  begged  in  the 
street ;  deponent  relieved  him,  and  gave  him  two 
shillings ;  deponent  and  others,  at  deceased's  re- 
quest, searched  for  her  and  his  effects,  but  did  not 
find  either ;  deceased  expressed  great  aversion  to 
her ;  Hawkins  was  a  merchant,  and  sold  wines, 
&c.  at  Cork  ;  deponent  gave  Hawkins  a  power  to 
sue  for  deponent's  prize-money,  and  deponent  ad- 
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vised  deceased  to  do  the  same,  and  he  went  to  PE^BATTIV* 
>Hawkins  for  that  purpose  in  November  1745 ;  de-      — — 1 
ceased's  wife  was  marked  with  the  small-pox ;  de-   t^ST9 
ceased  in  November  went  to  lodge  at  Ellis's* 
deponent  went  several  times  to  see  him  in  his  last 
illness ;  he  expressed  great  kindness  for  Hawkins, 
and  said  he  paid  for  his  board  and  lodging,  and 
clothes ;  and  said  he  must  have  perished,  if  it  had 
not  been  for  Hawkins  ancTkeng;  deponent  saw 
him  within  three  days  of  his  death,  and  never  saw 
him  insensible ;  Boote  was  his  surgeon ;  Hawkins 
went  to  England  about  a  week  before  deceased 
died. 

8.  Int.  Never  heard  deceased  lost  his  senses. 

4.  Thomas  Bathe ws.  —  Deponent  heard  de- 
ceased say  he  had  been  robbed  by  his  wife  of  all 
he  had ;  26th  October  1745  deceased  told  Alder 
and  others  that  he  heard  his  wife  was  concealed  at 
a  certain  house ;  they  went  and  searched,  but 
could  not  find  her  or  the  goods ;  deponent  went 
to  see  deceased  in  his  illness,  and  he  appeared  in 
his  senses. 

5.  Jeremiah  Line.  —  Deponent  was  often  with 
deceased  in  his  illness ;  often  heard  him  complain 
his  wife  had  robbed  him ;  heard  him  in  his  last 
illness  express  great  regard  for  Hawkins,  Ellis, 
and  Slack  ;  never  heard  him  say  anything  deliri- 
ous, but  the  night  before  his  death,  to  the  best  of 
deponent's  knowledge;  deponent  was  with  de- 
ceased the  day  of  making  his  will,  and  he  was 
sensible,  to  the  best  of  deponent's  knowledge; 
heard  deceased  say  he  had  made  his  will. 

6.  George  Cowdee.  —  Deponent  saw  decease4 
begging,  and  he  then  said,  his  "wife  had  robbed 
him  of  all  he  had  in  the  world." 

7.  Catharine  Line.  —  Deponent  saw  deceased 

VOL.  I.  I 
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P*c^t!IVB  in  the  streets  like  a  beggar,  before  he  lived  at 
1     Ellis's ;  has  often  heard  him  say,  his  u  wife  had 

'ISTST  r°bbed  him ;"  Hawkins  paid  for  deceased's  board 
and  lodgings  ;  and  deponent  has  heard  there  was 
an  agreement  between  Hawkins  and  deceased 
$bout  his  prize-money;  has  beard  deceased  ex* 
press  great  regard  for  Hawkins,  Long,  and  Ellis, 
and  he  desired  Slack  to  attend  him ;  deponent 
saw  him  several  times,  and  he  was  not  delirious 
in  his  illness,  and  was  then  capable  of  making 
his  will. 

8.  M ary  Shehan.  —  Peponejit  saw  Ellen  at  her 
father's  house,  in  October,  1745,  and  deceased 
was  about  said  house;  believes  she  went  from 
thence  to  avoid  her  husband,  for  deponent  heard 
him  say  "  she  did  not  like  him,  because  he  was 
a  black ;"  has  seep  him  in  a  very  poor  condition, 
but  did  not  hear  him  beg ;  Ellen  deemed  to  be  in 
good  health  when  she  came  to  her  father's,  and 
believes  she  had  not  then  the  smetlUppx,  for  she 
had  as  great  marks  of  the  small -pox  fourteen  or 
fifteen  years  ago  as  now,  and  soon  after  deponent 
saw  her,  and  she  had  no  redness. 

9.  William  Wood.  —  Heard  Tim  Carroll  advise 
his  daughter  to  get  deceased's  effects,,  and  then 
leave  him ;  and  they  consulted  deponent  and  others 
thereupon ;  but  cannot  tell  whether  it  was  before 
or  after  marriage ;  has  heard  her  say,  she  woijld 
do  so;  and  since  her  marriage,  she  said,  she 
"  married  only  with  an  intention  of  getting  his 
money,  and  then  leaving  him,"  Deponent  saw 
in  her  custody  some  of  deceased's  effects;  she 
told  deponent  "  she  had  left  him,  and  she  had  not 
left  him  a  pin's  worth  that  she  could  bring  away ;" 
deceased  came  in  search  of  his  wife,  and  deponent 
gave  him  victuals ;  deceased  went  to  see  for  her  at 
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her  father's,  and  she  told  deponent  she  went  out  p«*<wati?e 

at  the  back-door  to  avoid  him ;  belietes  he  had      

then  no  love  fof  her ;  deponent  saw  deceased  beg*  Tf$Jj**'5 
ging  in  Cork ;  deceased  several  times  searched  for 
his  wife  at  deponent's,  and  other  bouses,  And  she 
hid  herself ;  deponent  saw  her  goiqg  With  her  sis- 
ter into  the  country  to  sell  pedlar's  ware  before  he 
came  to  search  for  her. 

10-  James  Fitzgerald  —  In  October  1745,  de- 
ponent saw  deceased  on  horseback,  with  good 
clothes;  about  a  month  after  he  appeared  very 
shabby,  and  he  then  said,  he  was  "  robbed  and 
stripped  by  his  wife j"  in  November  and  December 
1745,  deponent  lived  opposite  to  Ellis's,  and  two 
or  three  times  saw  Hawkins,  the  party  in  this 
cause  at  Ellis's. 

(N,  A  Hawkins  was  then  sick  if*  bed.) 
Deponent,  in  dedeased's  illness,  often  heard  Win 
express  great  regard  for  Hawkins,  atfd  appeared 
to  be  in  his  senses. 

1 1 .  Philip  Murphy.  -—  Deponent  heard  deceas- 
ed declaim  agaiinst  bis  wife/  because  she  had 
ttript  him  of  all  h#  had ;  deceased  used  to  beg 
ale  and  drams ;  believes  she  Wefit  to  Cofk  to 
abscond  from  her  Ivasbawd  J  deponent  saw  deo^a^ 
ed  about  three  or  four  days  before  his  death,  he 
seemed  to  be  in  bis  sensed;  believes  the  wilt 
pleaded  k  L*g's  handwriting. 

12.  Mary  Wood.  —  Before  filten  married,  and 
em  the  nigttt  of  the  marriage,  she  told  deponent 
she  married  deceased  for  the  sake  df  his  montey, 
and;  if  Ae  could  get  it  she  Wottid  quit  him ;  she 
shewed  defttftent  stifle  of  Ms  effects  sifter  she  had 
left  him,  and  then  said,  as  he  had  spent  all  his 
money,  she  secured  what  she  eonki ;  ptm$s  Ellen 
Md  ktfjwlf  fiwa  deceased  at  her  ftrfhert ;  hefrftf 

i2 
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pieiooative  deceased  -say,   she  had  robbed  him;    deceased 


Court. 


begged  at  Cork,  and  said,  he  was  so  reduced  by 
Tt^t^»    his  wife's  robbing  him ;  verily  believes  she  had 
not  the  small-pox  after  her  marriage, 

13.  Robert  Travers:  —  Heard  deceased  say  his 
wife  had  robbed  him,  he  begged  in  the  street, 
and  was  extremely  poor ;  Hawkins  was  a  mer- 
chant at  Kinsale. 

14.  John  Baker.  —  It  was  the  common  report 
at  Kinsale,  that  deceased  was  made  drunk,  and 
then  his  wife  ran  away  with  his  effects ;  has  heard 
deceased  declare  so,  and  he  begged  in  the  street. 

16.  Colbert  Wood.  —  Deposes  to  report  as  the 
former  witness ;  deceased  complained  to  deponent 
that  his  wife  and  her  friends  had  robbed  him  of 
all  he  had. 

16.  Catharine  Dent. —  Deponent  lodged  in  de- 
ceased's house  when  his  wife  left  him ;  deponent 
bought  a  bed  of  her,  she  believes  without  de- 
ceased's knowledge  ;  about  October  1745,  depo- 
nent saw  deceased  and  his  wife's  father  and  family 
drinking  punch,  and  about  an  hour  after,  deponent 
came  down  and  found  the  house  stripped,  and 
Ellen  and  her  friends  gone,  and  deceased  lying 
drunk;  deponent  awaked  him  and  told  him  he 
was  robbed,  and  made  a  great  noise,  and  said  he 
was  robbed  of  every  thing  he  had,  and  used  to 
swear  he  would  murder  her  if  he  could  find  her ; 
he  left  his  house  because  he  had  lost  every  thing, 
and  he  begged  in  the  streets  ;  verily  believes  she 
had  the  small  pox  before  her  marriage. 

17.  Martha  Baker.  —  Deceased  told  deponent 
his  wife  robbed  him  of  all  he  had,  and  expressed 
great  anger  against  her. 

18.  James  Leary.  —  Common  report  that  de- 
ceased's wife  had  robbed  him  and  reduced  him  to  beg. 
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19.  James  Harling.  —  Common  report  his  wife  vmoakm* 
had  robbed  him  and  he  begged.  . 1 

20.  Prudence  Wood.— -The  same;    and   says    T*f*T™' 
deceased  told  her  his  wife  had  robbed  him  of.  all 

he  had  but  the  clothes  on  his  back,  and  said  if  he 
could  find  her  he  would  murder  her. 

21.  Eleanor  Kerrigham.  —  Deceased  and  his 
wife  lived  together  about  seven  or  eight  weeks ; 
deceased  told  deponent  he  was  drunk  the  night 
before,  and  his  wife  had  robbed  him  of  every  thing; 
and  said  she  had  taken  his  handcherchief  from  his 
neck,  and  his  buckles  from  his  shoes,  and  ex- 
pressed great  resentment  against  her,  and  he  was 
reduced  to  beg ;  verily  believes  she  did  not  leave 
Cove  on  account  of  illness,  for  she  was  very  well 
the  day  before. 

22.  Abraham  Dent.  —  The  night  deceased  and 
his  wife  were  married,  deponent  heard  her  say  she 
would  not  have  married  him  if  she  could  have 
compassed  his  money  before,  and  said  she  would 
soon  compass  it,  and  then  she  would  quit  him, 
and  said  she  did  not  marry  the  black  son  of  a  bitch 
for  his  person,  but  for  his  money ;  and  some  time 
after  deponent  told  deceased  of>  her  said  declaration 
and  he  seemed  not  to  credit  it ;  one  day  said  Ellen 
proposed  to  deponent  to  go  away  with  him,  and  said 
"Mr.  Dent,  you  have  some  money  in  your  wife's 
keeping,  and  I  have  pretty  well  compassed  Wap- 
ping's  money,  and  if  you  will  take  your  money 
from  your  wife,  I  will  put  mine  to  it,  and  we  will 
go  away  together,  for  I  have  lost  my  shame  by 
him,  and  we  can  do  very  well  together ;"  deponent 
asked  her  where  she  would  go ;  deponent  refused ; 
she  begged  he  would  keep  it  a  secret;  swears  he 
missed  several  goods  out  of  the  house ;  three  or 
four  days  before  she  went  away  she  sold  a  bed  to 
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PftEBOAATi?*  deponent's  wife ;  the  night  before  $he  went  away 
1      deponent  was  in  company  with  deceased,  hw  wife* 

**£ m!"*  ^er  father  aad others ;  he  believes  her  friend*  &nd 
tbey  pressed  deceased  to  drink,  and  he  fwrn  got 
drunk,  and  about  nine  or  ten  at  night  deponent 
was  standing  at  deceased's  door,  and  WW  EUen 
going  out  with  things  in  her  lap ;  deponent  naked 
her  where  she  was  going,  she  answered,  "  I  have 
lost  my  shame  by  that  black  devil,  Wapping,  J 
have  now  got  all  I  can  get,  and  I  will  leave  )rim  to 
shift  for  himself  and  be  damned ;"  then  deponent 
went  into  a  little  room,  where  he  lay  in  his  clothes* 
and  could  not  awake  him  he  was  so  drunk ;  then 
deponent  went  out  and  saw  horses  with  pannier*, 
on  which  he  believes  she  carried  awey  every  thing; 
nothing  was  left  in  the  house ;  two  or  three  hows 
after,  deponent  came  and  waked  deceased*  and  on 
finding  he  wa&  afript,  he  was  in  a  very  great 

passion ;  he  had  from  that  time  great  resentment 
to  her- 

(N.B,  He  fully  prove?  the  robbeyy,) 
A  few  days  after,  deponent  went  with  deceased 
to  search  for  his  wife  at  her  father's ;  depo&ent 
asked  for  her ;  her  father  would  not  own  her  being 
there,  and  would  not  let  them  in, 

23.  Julian  Duncan.  —  Ellen  told  deponent  ahe 
believed  she  should  soon  be  rid  of  her  husband  ; 
heard  deceased  declare  his  wife  had  robbed  him, 

24.  James  Baldwin.  —  Believes  deceased  sold 
his  share  of  his  prize  money  to  Wise. 

25.  Francis  Woodley.  —  The  will  is  the  hand-* 
writing  of  Keeff,  and  the  signature  ia  the  hand- 
writing of  Long. 

26.  Margaret  Baldwin.  —  Has  heard  deceased 
declare  his  wife  had  robbed  him,  and  had  reduced 
him  to  begging ;  deponent  recommended  deceased 
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ttf  apply  to  Hawkins  to  recover  his  prize-money ; 

Hawkins  was  then  sick  in  his  bed ;  deponent  went 

again  with  deceased  to  Hawkins,  and  afterwards    ^oBe^™' 

deceased  told  deponent  he  had  given  Hawkins  a 

letter  of  attorney ;  Ellen  has  no  fresh  marks  of 

the  small-pox;  deceased  expressed  the  greatest 

regard  for  Hawkins. 

27.  Thomas  Allen,  gent.  —  Behaves  the  will  is 
the  hand-writing  of  Keeff,  and  that  tike  signature 
is  Long's  hand-writing. 

28 .  Rebecca  Briggs. — Deponent  saw  deceased 
a  day  or  two  after  he  was  taken  ill,  when  the  pock 
was  ftiliogv  add  about  two  days  before  his  de&th  ; 
a4  both  said  times  he  talked  sensibly,  and  Was 
able  to  make  a  will . 

29.  James  Murphy.  —  Says  deceased  told  him 
Ms  wife  robbed  him  of  evfery  thing,  and  he  might 
starve  but  for  Hawkins  and  hong,  and  often  men- 
tioned his  obligations  to  them  in  his  Hfoess ;  he 
was  in  his  senses  tili  the  day  before  his  death, 
whenever  deponent  saw  him,  and  talked  sensibly. 

30.  William  Hawkins,  alderman.  —  William* 
Hawkins,  the  party,  is  deponent's  son,  and  is  a 
merchant;  deceased  and  others  applied  to  him 
fot  assastiancfe  iw  recovering  prize-money,  and  de- 
ceased gave  him  a  power;  deceased  requested 
producent,  in  deponent's  presence,  to  board  him 
at  Ellis's ;  producent  wenf  to  London  on  6th  De- 
cember, 1745,  early  in  the  morning,  and  was  then 
very  lame,  and  had  been  so  a  month  before ;  de-  , 
ponent  did  not  see  deceased  during  his  illness, 
and  was  not  prfesent  when  instructions  wete  giVfen 
by  him  fbr  making  his*  WiH,  nor  knows  to  whom' 
he  gave  thetn ;  believes  the  will*  was  wrote  by 
Keeff. 
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'"Siw?"      C^-8-  The  letter  of  attorney  from  deceased  to 
« Hawkins,  is  dated  16th  November,  1745.) 

TrioitjTerm, 
June  29. 

Dr.  Hay's  argument  for  Hawkins.  —  The  wife 
never  came  to  see  him  in  his  illness ;  a  strong  cir- 
cumstance to  infer  she  ran  from  him ;  King,  their 
witness,  proves  deceased  did  not  know  where  his 
wife  was ;  fully  proved  he  begged  in  the  streets, 
and  yet  Liddell  swears  her  father  pressed  de- 
ceased to  live  with  him ;  good  ground  of  affection 
to  Hawkins,  Long,  and  to  Ellis,  and  Slack,  who 
took  care  of  him  in  his  illness ;  Keeff  is  positive 
to  all  the  material  requisites  of  the  factum  of  the 
will ;  the  presence  of  Alderman  Hawkins  is  a  col- 
lateral, and  not  a  material,  circumstance. 

« 

Dr.  Simpson,  contr&  for  Spenser.  —  From  the 
nature  of  deceased's  distemper,  he  could  not  be 
in  his  senses  all  his  illness;  Long's  only  merit 
was  drawing  the  letter  of  attorney ;  no  previous 
declaration  of  making  a  will,  and  benefiting  the 
legatees. 

Judgment  —  Sir  George  Lee. 
29th  June,  1752,  I  gave  sentence  for  the  will, 
but  without  costs. 


T*£S11-  Bransby  against  Haines. 

win  of « wife,  Dr.  Bettesworth,  for  Samuel  Bransby.  —  Mar- 
prwomption  garet  Bransby  deceased  made  her  will,  described 
bMdhwM  de'ad,  herself  widow,  made  John  Haines  executor  and 
jttoked.         residuary  legatee ;  will  dated  2d  September,  1742 ; 
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Samuel  Bransby,  ad  husband,  called  in  the  pro-;  P*^*™T1 

bate ;  alleged  he  was  married  to  deceased  on  14th,  ,* 

July,  1724,  by  licence,  at  Hoxton  Chapel.    We  **}£%?' 

have  examined  one  witness  who  w^s  present,  and 

have  proved  cohabitation,  with  reputation  for  six 

years;  in  1731,  he  fixed  at  Birmingham,  and  she 

went  to  service.  He  was  informed  by  her  brother* 

that  she  was  dead;  7th  October,  1731,  he  mar* 

ried  another  woman,  which  is  the  sole  objection 

to  us ;  identity  of  persons  proved ;  both  deceased 

and  Bransby  thought  each  other  dead. 

Dr.  Pinfold,  for  John  Haines,  the  executor. — 
Deceased  died  in  October  1750 j  will  is  all  of  de- 
ceased's own  handwriting*  We  denied  Bransby's 
interest ;  admit  he  has  proved  his  interest,  but 
hope  there  is  no  room  for  costs. 

Per  Curiam. 
Sentence  for  the  interest  but  without  costs. 


Burgi8,  by  his  Guardian,  against  Burgis.  j«*i9. 

Dr.  Pinfold,  for  Joseph  Burgis,  a  minor. —  Tbeiatutatofa 
Joseph  Burgis  died  intestate ;  Richard  his  brother  «^i!m*£s 
took  administration  as  next  of  kin ;  the  minor,  as  JJJEjjJft^ 
deceaseds  son,    called    in    the    administration ;  br?lb?T  b "- 

*        WAV  AA 

Richard  denied  his  interest.  The  minor  has  proved 
deceased  was  married  at  the  Fleet  to  Jane  Mat- 
thews his  mother,  and  has  proved  owning  and 
cohabitation  in  St.  Giles's  parish  in  1737 ;  the 
marriage  was  in  1730 ;  we  have  pleaded  an  affidavit 
of  deceased's,  that  he  was  married,  and  that  the 
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P"c5«Tm  *&****>*  **s  his  child,  and  we  harte  pleaded  a  letter 

1     from  Richard  to  deceased,  in  which  he  speaks  of 

T*2S3ETt  <teceased*a  wife  and  child. 


IK 


Witm&ms  for  the  Miner* 
\.  Richard  Burman.  —  Welt  knew  deceased 
from  1728,  and  also  Jane  Mathews,  who  warf 
servant  to  deceased's  father ;  proves  cohabitation 
and  owning  as  husband  and  wife  in  ^ardour- 
street,  and  she  was  then  delivered  6f  Joseph,  the* 
minor  in  thi»  cause ;  they  removed  into  St.  Giles's 
parish,  and  lived  there  as  husband  and  wife  for 
several  year*;  afterwards  he  went  beyond  sea, 
and  the  cfeftld  lived?  with  his  mat&ev ;  the  child 
was,  admitted  tot©  Coveat  Garde*  charity  school 
as  the  son  of  Joseph  aftd  Ja«e  Bargis*  Ms  wife; 

2.  James  Knight  ~~  P*oves  exhibit  A.  to  bti 
Richard  Burgis's  handwriting,  and  that  it  was 
wrote  to  deceased ;  Richard  therein  mentions  de- 
ceasedfs<sen  beiifg  ia  the  frfee-sc&oofc 

3.  John  Springer.  —  Proves  the  exhibits  B. 
and  C. 

N.  B.  The  brother  pleaded,  but  did  not  examine 
any  witnesses  on  his  allegation,  and  no  counsel 
appeared  for  him  at  the  hearing. 

Judgment— Sia  GtBOr&e  Leb. 
I  gave  sentence  for  tike  interest  of  the  minor, 
and  condemned  die  brother  in  costs'  wpo&  tasw- 
tion  the  by-day,  and  revoked  the.  adinmisfr&tien 
granted;  to  the  brother,  audi  decreed  k  to1  the 
guardian  for  the  use  of  the  minor. 
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PgBROQATlVR 

Court. 

Dr.    Pringl*,   Attorney  of  M'Guxw;,  against      - 

Brown,  in  the  Goods  of  John  Connell  de-   ^^I^ 
ceased. 

Dr.  Pinfold*  for  M'Goiie.~~  John  Cornell  dft-  ^  "^  •* 
ceased,  died  intestate  in  April  1750,  a  bachelor;  eitaWuw^ 
left  Mary  M 'Guiie,  James  Connell,  Catherine  and  ^S^T 
Elisabeth  Cornell*  his  brothers  and  sisters.    10th  ^t^  ^ 
May  1750,  James  Connell  took   adjaiiauBtiaticA  ™k«* 
to  him  and   is   dead  intestate.    22d  July  1761, 
Mathew  Browne  took  administration  to  James  as 
cousin  a&d  next  of  kin,  and  on  26tb  July  1751, 
took  also   administration   de  bonis   non  to  John 
Connell ;  M'Guite  has  eked  Browne  to  bring  in 
the  administration  of  John  Connell,  &c„  Browne 
denied  M'Guire's  interest  as  sister  to*  deceased ; 
we  have  folly  proved  her  interest* 

Witnesses. 
1.  Judith  Bullen. —  Deceased  left  one  brother 
and  three  sisters ;  Mary  AS'Gnke  was  one  of  his 
sisters ;  deponent  was  present  at  the  marriage  of 
Barnaby  Connell  and  his  wife,  the  father  and 
mother  of  John  Connell  deceased,  and  Mary 
M'Guire,  and  of  James  ConiueU,  &c;  believes 
Mary  M'Guire  was  boom  about  forty  years  agco. 

JUDGMENT— SlS  Ge&rjsb  Lxb- 

1  pronounced  for  Mary  MKJuire's  iteteactst,.  as 
sister  and  next  of  kin ;  revoked  the  adnrinktoatiaa 
de  bonis  non  of  John  Connell,  and  decreed  it  tot  the 
attorney  of  Mary  M'Guire,  and  condemned 
Browne  in  costs,  tabe  taxed  moderately  because 

he,  ww  oetby  the  evi«U*ce  a&otod  wW*Iu*&wiedge 
of  M'GuHe'*  be»«0  attre,  and  bad  art  pMcA* 
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BrGG  and  others  against  Keen. 


Trinity  Term, 
Joae  19. 

Dr.  Hay  for  Thomas  and  Frances  Bigg  and 

tT^Z^'  Mary  Bayley—  John  Bigg  died  20th  July  1750; 
biiahed ;  admi-  ieft  John  and  Edward  Keen  his  nephews  and  only 

nutrition  am-  r  J 

uHammiomn-    next  of  kin;  made  his  will  17th  July  1750,  and 
totiie^dny  appointed  executors  who  renounced..    Will  pro- 
SZmT  P01111^1^  bY  residuary  legatees ;  opposed  by  John 
renounced.       Keen  the  nephew ;  full  proof  of  instructions,  ca- 
pacity, and  execution.    The  nephew  has  pleaded 
incapacity,  but  his  witnesses  prove  the  contrary, 
and  also  deceased's  disaffection  to  his  nephews. 

Dr.  Pinfold,  control  for  John  Keen. — Deceased 
has  made  only  a  mark  to  the  will ;  Francis  Bigg, 
senr.  one  of  the  residuary  legatees,  died  four  years 
before  deceased,  and  he  knew  of  his  death ;  admit 
they  have  proved  capacity  and  execution,  but 
hope  the  Court  will  not  give  costs. 

The  adverse  proctor  declared  he  should  not  ask 
costs. 

Witness. 

James  Lowther .  —  Deponent  took  instructions 
for  the  will ;  fully  proves  them,  and  capacity  and 
deceased's  approbation  of  the  will,  and  due  exe- 
cution ;  deceased  attempted  to  write  his  name, 
but  was  not  able,  and  then  he  made  his  mark,  and 
sealed  and  published  it. 

Other  witnesses  agree. 

Judgment  —  Sir  George  Lee. 
Sentence  for  the  will,  and  administration  cum 
testamentd  decreed  to  the  residuary  legatees. 
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•  PftBBOQATIYB 

.         t*  Court. 

Briscoe  against  Bradish.  

Trinity  Tem, 
Jane  10. 

Dr.  Smalbroke,  for  Briscoe.  

James  Tate,  Esq.  deceased,  made  will  16th  A*jJ[t/,J£a 

December,  1751 ;  Honor  Briscoe,  sole  executor.  £Ued. 

Caveat  entered  by  Carew  Bradish,  his  daughter 

and  only  child ;  caveat  warned  1  Sess.  Hil.  1752 ; 

daughter  opposed   the  will  2  Sess.  Trin.  1752. 

Fanshaw,  proctor  for  the  daughter,  declared  he 

would  proceed  no  farther ;  no  opposition. 

Witnesses.  . 

1 .  John  Hill.  —  Knew  deceased  twenty  years ; 
gave  him  instructions  for  his  will ;  deponent  drew 
it,  and  read  it  to  deceased ;  he  approved  it,  and 
duly  executed  it  in  presence  of  deponent,  and 
£wo  other  subscribing  witnesses;  deceased  was  of 
sound  mind,  &c. 

2.  William  Mulliners. — Knew  deceased  twelve 
years ;  swears,  deceased  in  his  presence  declared 
the  will  was  to  his  mind,  and  duly  executed  and 
published  it,  and  was  of  sound  mind ;  deponent 
was  a  subscribing  witness  to  the  will. 

Judgment  —  Sir  George  Lee. 

Sentence  for  the  will,  in  pcenam  of  the  proctor, 
and  party  not  appearing. 
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T«Jr^««   The  Governors  of  St.  Thomas's  Hospital, 

in    Southward   acting  by  Leeson,    their 
Syndick,  against  TrehoAne  and  Gove. 


( An,  Appeal  from  the  Commissary  of  Winchester  upon 
a  Grievance  in  rejecting  an  Allegation.) 


The  pitron»  of  Trehorne  and  Cove  were  chosen  churchwardens 
"right  tom-  of  St.  Thomas,  Southwark ;  they  were  cited  to 
tterf !cbo«£"  aPPewr  at  the  bishop's  visitation,  to  be  sworn  in; 
wardem ;  aoiess  they  offered  themselves,  ready  to  be  sworn ;  but  a 

it  can  be  shewn  ^ 

that  the  parish-  caveat  was  entered  on  behalf  of  the  may  to  and 
rights  eiect°    corporation  of  the  city  of  London,  as  governors  Of 


S^lET*  the  said  hospital  of  St.  Thomas.  They  alleged, 
churchwardens  that  by  letters  patent  from  king  Edward  6>  the 
parish^ e™"  hospital  and  parish  church  was  granted  entirely 
j^Mo.'ef  to  them ;  and  that  the  same  were  absolutely  ex* 
the  ordinary,     g^f  from  au  manner  of  ecclesiastical  juried*** 

lion ;  and  that  the  churchwardens  of  that  parish 
were  not  to  be  sworn  in  by  the  Ordinary*  They 
gave  in  an  allegation,  pleading  the  exemption, 
which  Dr.  Simpson,  sitting  for  Dr.  Pinfold,  Com- 
raisary  for  Surry,  rejected ;  from  which  Leeson,  syn- 
dick  for  the  city  of  London,  appealed  to  the  Arches. 

Dr.  Paul,  for  the  Governors,  &c. — Letters  pa- 
tent, 12th  August,  5  Edw.  6.,  give  an  exemption 
from  all  ecclesiastical  jurisdiction.  The  question 
is,  whether  the  ordinary  has  any  right  to  swear 
in  the  churchwardens.  By  the  28  Hen.  8.  c.  10. 
all  the  pope's  authority  is  granted  to  the  crown  ; 
repealed,  1  Mary,  but  revived  1  Eliz.  sec.  7.  which 
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declares  the  supremacy  to  be  in  the  crown.    Hob.      I£?Hm 
146,  Colt  and  Glovers  case  (a)  ;  25  Hen,  8.  c.  21.,         "** 
dispensations  were  vested  in  the  archbishop.    The   x*J^2i^7™* 
king  may  grant  dispensations  also ;  the  same  case. 
lCroke,  542,  Armigerr.  Holland  (b);  Moore,  542, 
the  same  case ;  this  is  an  appeal  from  rejecting 
our  allegation  pleading  an  exemption* 

Allegation  read.  % 

1st  Art.  Pleads  Edw.  Ctb's  charter, 

2d  Art.  Exhibits  it 

3d  Art.  Pleads  that  all  authority  ta  vested  in 
mayor,  &e.  of  London. 

4th  Art.  Pleads  exemption. 

7th  Art*  Pleads  that  Trehorne  and  Cove  are  not 
duly  elected  churchwardens  of  St.  Thomas's  parish* 

8th  Art.  Pleads  that  opinions  of  counsel  were 
given,  that  a  visitation  ought  not  to  be  held  in 
St,  Saviour's  church,  it  being  exempted  from  ec- 
clesiastical jurisdiction  by  the  said  letters  patent* 

9th  Art.  That  Pr,  Bramston  declared  in  a  public 
act,  that  he  had  not  jurisdiction  in  St.  Saviour's 
church.     Read  as  part  of  the  allegation  three  de-    > 
cisions  of  Drs,  Lane  and  Oldys,  that  the  church 
by  the  patent  is  exempt  from  the  Ordinary* 

Dr.  Smalbroke%  for  Treborne  and  Cove. — The 
value  of  the  estate  given  to  the  city  of  London,  i§ 
154/.  17*.  Id.  per  annum.  The  28  Hen.  8.  c.  28. 
sec.  1.  the  king  shall  have  the  religious  houses, 
under  200/.  value.     31  Hen.  8.  c.  13,  sec.  23., 

(<0  Celt  a*<*  Qlover  v.  Tie  Bishop  qf  Cwftfry  <mt  Hfh- 
fitldy  Hob.  1 40.  It  i&  there  designated  as  fee  Great  Case,  of 
the  Commendam  in  the  Chequer  Chamber,  adjourned  thither  out 
of  the  Common  Pleas. 

(b)  Armiger  v.  Holland  is  also  a  case  of  Commendam,  and 
is  reported  both  by  Sir  Francis  Moore  tad  Sir  George  Croke. 
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religious  houses  and  churches,  &c.  shall  be  sub- 
ject to  the  ordinary  of  the  diocese,  or  of  those  the 
king  shall  appoint.  They  found  themselves  solely 
on  being  patrons,  and  therefore  say,  they  have 
the  whole  jurisdiction ;  the  caveat  is  founded 
solely  on  that  title.  By  further  papers,  it  is  al- 
leged, that  the  churchwardens  are  not  subject  to 
the  bishop,  and  that  they  were  not  duly  elected. 
The  general  objection  to  the  allegation  is,  that 
it  does  not  appear  this  church  was  exempt  before 
the  dissolution.  The  charter  makes  it  a  parochial 
church.  If  the  charter  has  exempted  it,  yet  the 
statute  38  Hen.  8.  subjected  it  to  the  ordinary. 

Dr.  Paul,  contr&.  —  Opinions  of  counsel  have 
been  received  as  evidence,  or  at  least  have  been 
laid  before  the  Court. 

Dr.  Hay,  on  the  same  side.  —  This  church  is  a 
donative :  Degge's  Parson's  Counsellor  (a),  p.  197. 
the  office  of  churchwardens  in  this  parish  is  su- 
perseded. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  this  allegation  was  not  admis- 
sible, because  it  did  not  shew  that  the  parishioners 
had  not  a  right  to  elect  churchwardens,  and  that 
the  churchwardens  as  parochial  officers  were  ex- 
empted from  the  jurisdiction  of  the  ordinary  in  this 
parish,  to  whom  of  common  right  they  are  subject; 
and  the  question  before  me  was  only,  whether 
Treehorne  and  Cove  were  duly  elected  church- 
wardens by  the  parishioners,  and  as  such  ought  to 
be  sworn  in  ?  and  unless  the  charter  had  declared 


(a)  Part  I.e.  13.  (Ed.  1703.) 
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there  should  be  no  churchwardens  in  this  parish,      c£™* 

except  they  were  appointed  by  the  mayor  and 

commonalty,  they  as  patrons  of  die  church  had   Tr^^T' 
not  any  right  to  controvert  the  election  of  the 
churchwardens. 

I  further  observed,  that  churchwardens  are  pa- 
rochial officers  for  several  purposes,  and  are  to  in- 
spect the  morals  and  behaviour  of  the  parishioners, 
as  well  as  to  take  care  of  the  goods,  and  repairs ;  . 
and  therefore  whether  in  this  parish,  the  church- 
wardens had  any  thing  to  do  with  the  church, 
or  not,  they  were  necessary  parish  officers :  and 
whether  the  churchwardens  had  all  the  powers  of 
churchwardens  in  other  parishes,  or  not,  was  not 
the  question  before  me,  and  I  said  I  would  de- 
clare no  opinion  concerning  the  exception  of  the 
church  and  the  ministers,  because  that  question 
was  not  properly  before  me. 

I  therefore  affirmed  the  sentence  below,  rejecting 
the  allegation,  and  remitted  the  cause  with  10/. 
costs. 

N.B.  The  Syndick  of  the  city  of  London  ac- 
quiesced in  my  decree  and  paid  the  costs. 


VOL,  I. 
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Bj-Daj  after  MARTIN    against  WoTTON. 

Trinitj  Term,  ° 

June  23. 

a  Wm  mtde  u.      Dr.  Simpson,    for   Wotton.  —  Mabella  Mille- 
wlZl'  mU"   champs  made  her  will  18th  February  1750;  had 

the  palsy  and  died  9th  March  1752  ;  by  will  18th 
February  1750,  Martin  made  executor,  and  had 
a  legacy;  8th  March  1752,  deceased  made  an- 
other will ;  she  was  taken  ill  in  the  night  between 
7th  and  8th  March  1762 ;  declared  she  was  dis- 
satisfied with  her  will,  and  ordered  her  maid  to 
send  for  Mrs.  Wotton  to  make  her  will ;  Wotton 
wrote  three  or  four  legacies,  and  then  she  went  to 
fetch  Mr.  Baldwin,  an  attorney,  with  whom  she 
was  not  acquainted ;  deceased  gave  instructions  to 
Baldwin,  of  which  he  took  minutes ;  drew  a  will 
from  those  instructions,  read  it  to  deceased  in  pre- 
sence of  witnesses ;  she  approved  it  and  attempted 
to  execute  it,  but  she  had  the  palsy  so  much  in 
her  hands  that  she  could  not  write  or  hold  her  pen, 
and  therefore  could  not  execute  it ;  the  writer  says 
she  did  not  execute  it  because  she  was  not 
capable;  the  other  witnesses  say  she  was  sen- 
sible. 

Dr.  Paul,  for  Martin.  —  By  will  18th  February 
1750,  Martin  made  executor;  in  will  8th  March 
1 752,  Ann  Wotton,  executrix ;  the  last  will  not 
executed  because  deceased  was  incapable ;  in- 
structions deficient ;  Baldwin  brought  to  make  the 
will ;  deceased  said  Wotton  would  tell  him  what 
to  write,  and  from  Wotton  he  took  the  instructions. 
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Admit  it  was  read  to  her ;  but  the  grand  question  pubrogatite 

will  be,  whether  she  had  capacity ;  Martin  has      L 

not  examined  any  witnesses.  T^*7Tm 

J  one  23. 

Witnesses  for  Wotton. 
1.  Ann  Tate. — Deceased  lodged  at  Mrs.  Le 
Fitz,  in  Craven  Street  on  9th  March  1752,  when 
she  died  a  widow  without  children  or  relations. 
Deponent  has  heard  deceased  say  she  had  known 
Wotton  thirty  years,  and  had  great  affection 
for  her;  deceased  had  the  palsy;  deponent 
sat  up  with  deceased  in  the  night  between 
the  7th  and  8th  March;  in  the  night  she  bid 
deponent  send  for  Mi's.  Wotton  at  six  in  the 
morning;  deceased  impatient  for  that  hour  to 
come ;  expressed  dissatisfaction  at  her  will ;  de- 
ceased very  impatient  for  Wotton  to  come;  as 
soon  as  it  struck  six  deceased  bid  deponent  go  to 
Mrs.  Wotton's  and  desire  her  to  come;  deceased 
told  deponent  what  legacies  she  would  give ;  de- 
ponent fetched  Wotton;  asked  deceased  if  she 
should  fetch  any  body  else,  she  said  "No;"  de- 
ceased bid  deponent  fetch  a  box  and  set  it  by  Wot- 
ton and  said  her  will  was  there,  which  she  bid  Wat- 
ton  take  out,  and  then  desired  Wotton  to  set  down 
several  legacies,  which  deponent  heard,  and  de- 
ceased said  Wotton  should  be  executrix ;  Mrs.  Wot- 
ton said  she  could  not  make  a  will ;  deceased  con- 
sented she  should  bring  somebody  else ;  Wotton  went 
for  an  attorney ;  deceased  very  impatient  for  her  re- 
turn, and  said  Wotton  was  gone  to  fetch  a  person  to 
make  her  will ;  about  nine  in  the  morning  Wotton 
returned  with  Baldwin ;  Baldwin  asked  deceased 
what  he  should  write  in  her  will,  she  said  she  had 
told  Wotton ;  Baldwin  told  her  he  must  have  it 
from  her  own  mouth ;  deceased  declared  she  was 

k2 
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prerogative  folly  in  her  senses ;  deponent  heard  deceased  give 

1     instructions  to  Baldwin  for  soiqe  of  the  legacies, 

iwiit*  t^  an(*  ^en  deponent  went  down,  but  soon  after  de- 
Jdm2s.  ponent  was  called  up  again,  and  Baldwin  was  then 
reading  a  paper  to  deceased ;  Baldwin  asked  her 
if  she  liked  it,  she  said  "  Yes,"  he  asked  her  if  she 
would  sign  it,  she  said  "  Yes;"  wax  was  not  im- 
mediately found;  deceased  then  bid  deponent 
look  in  the  bureau  where  deponent  found  wax; 
deceased  raised  herself  up  to  sign  her  will,  and 
she  bid  deponent  sit  at  her  back  to  support  her, 
and  then  Baldwin  bid  deponent  fetch  Mrs.  Bloody 
and  Mrs.  Le  Fitz  to  be  witnesses ;  deceased  asked 
what  Bloody  came  lor,  Wotton  told  her  she  must 
have  two  witnesses,  she  replied,  "  that  is  true ;" 
deceased  attempted  to  execute  the  will  but  was 
not  able  through  weakness  of  her  hands ;  she  two 
or  three  times  attempted  it,  but  could  not  do  it ; 
Baldwin  went  away,  but  left  directions  for  sending 
for  him  if  she  became  capable ;  deceased  said  she 
believed  it  would  do ;  she  was  perfectly  sensible. 
2.  Letitia  Wotton.  —  Deponent  has  renounced 
her  interest  under  the  will ;  gives  account  of  a 
message  from  deceased  to  deponent  by  Tate  cm 
6th  March  1752 ;  agrees  therein  with  Tate;  de- 
ponent went  to  deceased;  gives  exactly  the  same 
account  as  Tate  of  what  then  passed  between  them 
concerning  making  her  will,  and  mentions  the  le- 
gacies deceased  bid  her  write ;  the  first  five  lines 
of  paper  A,  are  wrote  by  deponent ;  deponent  de- 
sired she  might  fetch  somebody  else  to  make  de- 
ceased's will;  deceased  consented;  deponent 
went  to  fetch  Baldwin,  who  was  an  entire  stranger 
to  deponent ;  he  came ;  deceased  serai  pleased ; 
deponent  asked  her  if  she  would  tell  Baldwin 
what  she  would  do ;  Baldwin  asked  deceased  se- 
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veral  questions ;  latter  part  of  paper  A.  was  wrote  PmB(5^"v" 

by  Baldwin ;   believes  the  will  in  question  was     

wrote  by  Baldwin  from  deceased's  instructions,  th^tm* 
the  former  will,  and  what  deponent  told  him ;  he  *■•»• 
read  the  will  to  deceased  and  she  approved  it ; 
gives  same  account  of  deceased's  attempting  to 
execute  it,  as  Tate  does ;  deceased  perfectly  in 
her  senses ;  deponent  asked  deceased  if  she  should 
send  for  Mr.  Joseph  Martin ;  she  replied  "  No." 

3.  Samuel  Baldwin. —  about  eight  in  the  morn- 
ing of  8th  March  1752;  deponent  went  to  de- 
ceased, pursuant  to  Mrs.  Wotton's  directions;  de- 
ponent took  instructions  from  Wotton  by  deceased's 
desire,  in  deceased's  presence,  she  being  very  weak ; 
from  such  minutes  he  wrote  the  will,  and  read  it 
all  over  to  deceased,  and  asked  her  if  she  liked 
it,  and  she  said  either  "yes,"  or,  "  it  is  very  right ;" 
does  not  remember  any  body  was  in  the  room  but 
deponent  and  Wotton ;  deceased  raised  herself  up 
to  execute  her  will,  but  she  was  so  weak  she 
could  not  write,  and  then  her  senses  were  so  low 
that  she  seemed  not  to  know  what  she  was  about, 
and  she  threw  herself  on  her  knees  very  eagerly, 
but  believes  it  was  from  pain;  when  deponent 
first  came  to  her  she  was  fully  in  her  senses,  and 
believes  she  well  understood  the  will  when  de- 
ponent read  it  to  her,  and  she  did  approve  h,  but 
before  execution  he  believes  she  lost  her  senses ; 
deponent  left  orders  to  send  for  him  in  case  she, 
became  capable. 

4.  Jane  Blondy. —  Proves  deceased's  affection 
for  Mrs.  Wotton ;  heard  deceased  say  the  will 
was  to  her  liking,  and  that  she  would  sign  it,  but 
her  hand  shook  so  much  that  she  could  not  write ; 
deponent  and  her  aunt  were  twice  afterwards 
called  to  see  deceased  execute  it,  which  she  at* 
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prerogatitb  tempted  with  earnestness,  but  was  not  able ;  de- 
1     cesed  at  said  times  of  attempting  to  execute,  ap- 

Trini^Tera\  PS80*1*  t0  ^6  Vel7  sensible. 

Jue  as. '  5.  Louisa  Le  Fitz. — Proves  deceased's  affection 
to  Wotton  and  her  children  ;  agrees  exactly  with 
Blondy ;  says  deceased  endeavoured  for  ten  mi- 
nutes to  write  her  name,  but  could  not  do  it,  she 
did  make  a  scratch,  but  Baldwin  said  it  would  not 
do ;  swears  deceased  was  perfectly  in  her  senses. 

Judgment — Sir  George  Lee. 
I  gave  sentence  for  the  last  will  dated  8th  March 
1752,  which  was  not  executed. 


Jun9t$0  Rich  against  Chamberlayne. 

AdminiftntioB  Dr.  Simpson,  for  Rich. —  John  Chamberlayne 
guardian  elated  died  intestate  and  insolvent;  left  a  son,  Wells 
wnl  tf  ^£r".  Chamberlayne,  and  two  sisters ;  deceased  boarded 

at  Mrs.  Carstair's,  at  Bristol ;  the  son  ten  years 
old ;  by  desire  of  Mr.  Rich,  as  creditor,  a  letter 
was  wrote  to  deceased's  sister,  Mrs.  Wescomb,  to 
desire  she  would  not  intermeddle,  but  would  let 
the  creditors  take  administration ;  Rich  took  the 
minor  and  put  him  to  school  at  Bristol,  and  took 
care  of  him;  the  child  averse  to  choosing  his  aunt 
Wescomb  guardian ;  Wescomb  prays  the  adminis- 
tration for  the  minor's  use,  but  is  not  chose 
guardian  by  him;  we  have  affidavit*  to  prove 
Wescomb  is  very  poor,  and  cannot  give  security. 

Dr.  Hay,  same  side. — Rich  is  elected  guardian 
by  the  minor. 
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Dr.  Pinfold,  control,  for  Wescomb.— Rich  at  Pw*™£lYK 

first,  cited  die  minor  to  show  cause  why  he  should     1 

not  accept  or  refuse  administration,  &c. ;   Wes-    ^S£JTa^ 
comb  :has  sworn  Rich  has  taken  the  child  from     J**  *»• 
her. 

Judgment  —  Sir  George  Lee. 
It  being  admitted  that  Rich  was  elected  guar- 
dian by  the  minor,  freely  and  without  force  or 
imposition;  I  decreed  the  administration  to  him 
for  the  minor's  use. 


Appleby,  by  his  Guardian,  against  Appleby  and     *■»•  »• 

Jackson. 

Dr.  Paul,  for  the  minor.-1- John  Hervey  de-  ^■•dainutrt- 
ceased,  by  his  will  dated  11th   December  1751,  ^olZJZ?,"' 
devised  his  lands  to  his  nephew,  Thomas  Appleby;  i^£0fL* 
gave  him  most  of  his  personal  estate,  and  consti-  duri°s  *he  m|- 

,  Bonty  of  u  9X0* 

tuted  him  executor  and  residuary  legatee;   and  cntor,  »no  boing 
appointed  Elizabeth  Appleby,  the  minor's  grand-  ^  {£jj£!n" 
mother,  and  Richard  King,  his  guardians  and 
testamentary  trustees ;  Hervey  had  not  power  to 
appoint  a  guardian  to  the  minor ;  he  is  above  eight 
years  old,  and  has  chosen  his  mother,   Hannah 
Appleby  to  be  his  guardian,  and  she  prays  admi- 
nistration cum  testamento  to  be  granted  to  her  during 
the  minority  ;  the  grandmother,  Elizabeth  Appleby, 
prays  it  may  be  granted  to  her  as  testamentary 
guardian ;  she  is  greatly  indebted  to  the  estate. 
At  common  law  there  are  four  orts  of  guardians 
1st,   in  chivalry;    2dly,  by  nurture,   which  are 
parents;  3dly,  in  socage;   4thly,  guardians  for 
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pabrogatitb-  nurture,  which  the  ordinary  may  appoint.  By  stat. 
0KT*      12  Car.  2.  c.  24.  (a)  a  father  has  power  to  appoint 
Bj.pmj  mfur   guardians  to  his  minor  children:  3  Levinz  396, 
j«m  mT'    Clench  v.Cudmore(b).   In  case  of  Villareal,  in  chan- 
cery, the  Court  decreed  the  guardianship  of  her 
children  to  Mrs.  Villareal,  and  took  them  from 
Mr.  Da  Costa,  their  grandfather. 

Dr.  Hay,  for  Elizabeth  Appleby. — 2nd  January, 
administration  cum  testamcnto  was  decreed  to 
the  testamentary  guardians ;  22nd  May,  the  minor 
chose  his  mother  guardian.  The  question  is,  whe- 
ther deceased  had  not  a  power  to  appoint  a  trus- 
tee for  the  managing  the  estate  he  has  given  to 
the  minor. 

Affidavit  read  for  Hannah  Appleby. 

Richard  Williams.  —  Elizabeth  Appleby  is  in- 
debted to  deceased's  personal  estate  in  350/.  by 
mortgage,  and  by  note  in  50/. 

Dr.  Paul,  for  the  minor.  —  No  instance  of  a  li- 
mited administration.  Chancery  Precedents,  597, 
parents  are  guardians  of  their  children  by  nature. 
Carlisle  and  Wells,  the  guardian  appointed  by  this 
Court,  can  be  only  with  respect  to  the  personal 
estate. 

Dr.  Pinfold,  same  side.  —  Stat.  12  Car.  2.  has 
been  always  taken  strictly,  and  therefore  a  mo- 

(a)  Sec.  S. 

(b)  The  only  point  decided  in  this  case  was,  that  copyholders 
were  not  within  the  provisions  of  12  Car.  2.  c.  24.  s.  8.  conse- 
quently that  it  was  not  competent  to  them  to  dispose  of  the  cus- 
tody of  their  infants,  but  that  the  custody  was  in  the  lord  or  others 
according  to  the  custom  of  the  manor. 
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ther  cannot  appoint  a  guardian  to  her  children.  p"*Jj*AW1rE 

Shower's  Report*,  293,  Court  cantoot  revoke  a  pro- 1 

bate,  or  refuse  one  to  an  executor.  Su5»w. 

Judgment — Sir  George  Lee. 
I  decreed  administration  cum  testamento  doting 
the  minority  of  the  executor,  to  Elizabeth  Apple- 
by, the  grandmother,  not  as  guardian  to  the  mi- 
nor, but  as  testamentary  trustee  named  in  the 
will. 


Dame  Elizabeth   Cookes  Wxnford  against 
Hellier  and  Barrington. 

Samuel  Hellier,  Esq*  deceased,  left  four  testa-  i»  •  watmdi- 
mentary  papers,  No.  1,  2,  3,  and  4,  which  were  J^I^cw 
brought  in  with  an  affidavit  of  scripts  and  scrolls ;  I2f^Sirt^ria2 
No.  2,  a  cancelled  will,  was  propounded  on  behalf  j^propow*- 
of  Hellier,  a  minor,  son  of  deceased,  and  opposed  JLt,  iTouig* 
by  Lady  Winford,  deceased's  widow.    Lady  Win-  X*  ba^T 
ford  now  moved  that  the  guardian  and  proctor  for  JJjSJ^11* 
the  minor  might  be  obliged  to  declare  in  acts  of  <*)"  <*  *• 
Court,  that  they  never  would  at  any  time  hereafter  pcpm  *«  t»- 
propound  any  other  of  the  papers  but  the  said  tociUwC*irt- 
will,  No.  2. 

Judgment  —  Sir  George  Lee. 
.  But  I  was  of  opinion  they  were  by  law  at  li- 
berty to  propound  any  of  the  other  papers  here- 
after, if  they  thought  proper ;  and  that  I  had  no 
power  to  make  such  order  as  prayed,  and  there- 
fore rejected  the  petition. 
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Prerogative 

COURT. 

Higginson  against  Colcot. 

June  SO.  ° 


wai  «t  ride  Dr.  Simpson,  for  Higginson.  — William  Hibberd, 
tot^Tfilr^d  widower,  deceased,  died  24th  May,  1750 ;  left 
ta  feetLed*  °f  **utee  c^dren,  Alice,  George,  and  Ann,  all  under 

seven  years  old  ;  Colcot,  their  aunt,  assigned 
guardian  to  them;  she  entered  caveat  against 
granting  probate  of  deceased's  will ;  will  dated 
15th  May,  1750 ;  recites,  that  deceased  was  indebted 
to  Higginson  about  200/.,  and  for  securing  it  deceased 
gives  all  his  estate  real  ■  and  personal  to  Higginson, 
in  trust  to  pay  his  own  debt,  and  then  to  distribute 
the  residue  to  his  children,  share  and  share  alike, 
and  made  Higginson  sole  executor  ;  attested  by  two 
witnesses ;  Glass,  one  of  them,  says  deceased  was 
not  in  his  senses ;  he  contradicts  himself  so  much 
that  no  credit  can  be  given  to  him;  no  proof  of 
incapacity  at  the  time  of  the  execution;  depose 
only  to  incapacity  on  the  next  day,  viz.  16th  May, 
1750. 

Dr.  Hay,  for  Elizabeth  Colcot,  the  guardian. — 
Uncertain  on  what  day  deceased  died ;  he  was  a 
wheelwright ;  bought  timber  of  Higginson  ;  was 
indebted  to  him  in  200/. ;  he  frequently  pressed 
deceased  for  the  money ;  threatened  to  arrest  him 
for  it,  and  frightened  him ;  deceased  declared  his 
aversion  to  Higginson;  deceased's  illness  was  a 
fever,  with  convulsions;  he  was  insensible  seven 
or  eight  days  before  his  death ;  15th  May,  1750, 
in  the  morning,  deceased  was  very  ill ;  was  quite 
delirious  in  the  evening ;  Piatt,  one  of  the  wit- 
nesses, says  he  went  with  Higginson  to  deceased ; 
proves  a  fact  of  execution,  but  no  proof  of  instruc- 
tions; Glass  swears  he  does  not  think  deceased 
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was  in  his  senses ;  capacity  at  best  but  doubtful ;  FR*™**lvm 
deceased  was  constrained  to  make  the  will.  , 1 


Jum  90. 


Witnesses  far  Higginson. 

1.  Elizabeth  Freeman. — Deponent  was  servant 
to  deceased  to  his  death,  which  happened  on  17th 
May,  1750 ;  on  15th  May  deceased  very  sensible, 
and  capable  of  making  a  will,  and  continued  so  to 
be  till  between  twelve  and  one  o'clock  in  the 
morning  following,  when  he  became  insensible, 
and  from  thence  continued  so  to  his  death. 

2.  John  Piatt.  —  Deponent  went  to  deceased 
with  Higginson,  found  him  ill  in  bed ;  producent 
asked  how  he  did ;  answered  he  was  better  than 
he  had  been ;  producent  told  him  he  had  brought 
a  will  according  to  his  desire,  and  then  produced 
the  will  pleaded,  ready  wrote;  deponent  asked 
deceased  if  he  should  read  it  over  to  him ;  de- 
ceased consented  thereto ;  deponent  read  it,  and 
deceased  approved  it ;  deceased  then  executed  it, 
in  presence  of  deponent  and  Glass,  and  published 
it,  and  they  attested  it ;  believes  deceased  was 
then  of  sound  mind,  and  talked  sensibly,  and  de- 
sired producent  to  remember  his,  the  deceased's,  wife 
and  family  after  he  had  satisfied  his  own  debt ;  this 
was  on  the  16th  May. 

3.  Benjamin  Glass.  —  Producent  called  depo- 
nent up  into  deceased's  room,  and  asked  him  if 
he  could  write  his  name ;  deponent  said  "  No," 
but  could  make  his  mark ;  deponent's  master,  the 
deceased,  wrote  something  at  the  foot  of  the  pa- 
per, but  he  does  not  know  what,  and  laid  a  shil- 
ling on  the  wafer  fixed  to  said  paper  writing,  and 
then  said  something  of  delivering  it  as  his  deed  or 
will,  and  then  Piatt  wrote  something  to  said  paper, 
but  he  does  not  know  what,  and  deponent  put  his 
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prerogative  mark  thereto ;  deceased  was  in  so  bad  health  that 

L      deponent  does  not  think  he  was  capable  of  doing 

joM  so.      any  serious  act ;  will  was  not  read  over  while  de- 
ponent was  present. 

Will  read. 

Witnesses  far  Calcot. 

1 .  Benjamin  Qlass. — Deceased  died  on  a  Thurs- 
day, in  May,  1750,  but  does  not  know  the  day  of 
the  month ;  deceased  died  a  widower,  and  left 
three  infant  children ;  deceased  indebted  to  Hig- 
ginson,  could  not  pay  it;  Higginson  continually 
pressed  him  for  it;  deceased  told  deponent  be 
hated  Higginson,  and  wished  he  could  buy  timber 
of  any  other  person  ;  he  told  deponent  so  about  a 
fortnight  before  he  died ;  was  delirious  for  eight 
days  before  his  death,  during  that  time,  not  capa- 
ble of  making  a  will ;  when  deponent  saw  him  oo 
the  Friday  before  deceased  died,  Higginson  and 
Piatt  came  together  in  a  chaise  to  deceased's 
house,  and  went  into  his  room  ;  Higginson  called 
up  deponent,  and  bid  him  make  his  marie  to  that 
paper,  which  was  the  will,  but  deponent  did  not 
know  what  it  was,  but  believed  it  to  be  a  note  for 
a  load  of  timber  which  was  then  to  be  sent  for  de- 
ceased's use ;  does  not  think  deceased  was  then 
capable  of  making  a  will,  or  giving  such  note  or 
order,  and  cannot  say  whether  deceased  said  any 
thing,  or  spoke  to  any  body  during  all  said  time ; 
deponent  saw  deceased  once  in  his  illness,  when 
he  was  light-headed,  go  to  his  necessary-house ; 
don't  know  what  day ;  the  beginning  of  the  week 
next  before  his  death  deceased's  head  was  shaved 
for  laying  on  a  blister ;  his  speech  left  him  three 
days  before  his  death;  immediately  after  de- 
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coed's  death,  Higguwom  took  possession  <rf  his  *"££*. 
effects,  

4.  5.  Ink  Has  not  been  instructed  or  rewarded.     J*»w. 
9.  Int.  Has  not  been  paid  any  thing  for  his  trou- 
ble in  coming  to  give  evidence. 

2.  John  Woolward.  —  Deponent  was  servant  to 
deceased;  knows  Higginson,  to  whom  deceased 
was  indebted  upwards  of  200/.;  deceased  ex* 
pressed  dislike  to  him ;  was  light-headed  the  day 
before  he  died ;  deponent  did  not  see  deceased 
the  day  the  will  is  dated ;  deceased  was  speechless 
a  few  hours  before  he  died;  Higginson  took  pos- 
seeskm  of  deceased's  effects. 

2.  Int.  Gives  Glass  a  good  character,  4.  Int. 
Glass  received  half-a-guinea  by  order  of  the  Court 
for  coming  to  be  sworn. 

3.  John  Hibberd,  —  Deceased  was  deponent's 
brother ;  he  dealt  with  Higginson  for  timber,  and 
was  greatly  indebted  to  him ;  within  two  months 
of  deceased's  death,  he  declared  he  hated  Hig- 
ginson, and  would  not  deal  with  him  if  he  was 
not  in  his  debt ;  such  dislike  continued  to  his 
death ;  deceased  was  ill  about  a  fortnight ;  for  -eight 
days  before  his  death  he  was  delirious  and  inca- 
pable of  making  a  will,  and  for  five  days  was 
speechless,  but  before  was  raving,  and  tore  off  hi* 
blisters ;  on  a  Friday  night,  about  nine  days  be- 
fore his  death,  deceased  was  with  great  difficulty 
kept  in  his  bed,  and  cried  out,  there  were  two 
men  come  to  take  him  away ;  a  blister  was  ap- 
plied to  his  head  three  days  before  he  died ;  Hig- 
ginson took  possession  of  deceased's  effects* 

Int.  Believes  Glass  to  be  a  very  honest  man. 

4.  Dinah  Ford.  —  Deceased  was  deponent's 
son ;  he  died  on  Holy  Thursday,  24th  May  1760 ; 
deceased  told  deponent  he  was  afraid  Higginson 
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P*oo°ATI?B  wou^  arrest  him ;  and  therefore  was  obliged  to 

1      deal  with  him  ;  but  if  he  could  get  out  of  his  debt, 

jane  so.      he  would  never  have  anything  to  do  with  him  again; 
deceased  was  taken  ill  on  11th  May,  viz.  the  Fri- 
day se'ennight  before  his  death,  and  after  the  three 
first  days,  he  became  quite  insensible,  and  con- 
tinued so  to  his  death ;  on  the  Monday  se'ennight 
before  he  died,  blisters  were  put  on  his  back  and 
arms,  but  he  tore  them  off  the  Sunday  morning  be- 
fore he  died,  he  being  quite  raving;  said  there 
were  three  men  at  his  bed's  feet  come  to  take  him 
away,  and  then  a  blister  was  laid  on  his  head ; 
Higginson  sent  every   day  to  enquire   after  de- 
ceased :  knows  nothing  of  the  will. 
2.  Int.  Glass  a  very  honest  man. 
Higginson  took  possession  of  deceased's  effects. 
5.  John  Cock,  apothecary. —  15th  May  1750, 
between  six  and  seven  in  the  morning,  deponent 
was  called  out  of  his  bed  to  attend  deceased ;  de- 
ponent immediately  went  and  found  him  in  a 
strong  fever ;  and  was  then  informed  he  had  had  a 
very  bad  night,  and  had  been  delirious ;  he  com* 
plained  of  pain  in  his  head ;  deponent  ordered  him 
a  blister  on  his  back ;  deceased  gave  proper  an- 
swers, but  does  not  think  he  could  then  have  given 
instructions  for  a  will ;  this  was  the  first  time  de- 
ponent attended  him ;  in  the  evening  of  said  day 
deceased  was  much  worse,  and  he  continued  to 
grow  worse  to  his  death,   which,    as    deponent 
thinks,  happened  on  22d  or  23d  day  of  May  ;  on 
the   16th   May   deceased  was  very  bad;   from 
the  evening  of  the  15th  May  deponent  is  positive 
he  was  not  capable  of  giving  instructions  for  a  will. 

Witnesses  far  Higginson. 

1 .   Moses  Bradley.  —  Deponent  has  known 
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Piatt  seventeen  years;   gives  him  a  very  good  p*mogawe 

character;  does  not  believe  he  would  be  a  wit-      1 

ness  to  any  will  that  was  not  duly  executed.  June  so. 

2.  Joseph  Willett.  —  Has  known  Piatt  nine 
years ;  gives  him  same  character. 

3.  John  Dwight. — Has  known  Higginson  thirty 
years ;  says  he  believes  him  to  be  a  very  honest 
man,  and  would  not  obtain  a  will  fraudulently. 

4.  John  Jackman.  —  Has  known  Higginson 
twelve  years ;  the  same. 

6.  &.  ita.  -  H*  know*  Higgimon 
twenty  years;   the  same. 

N.  B.  Above  twenty  other  witnesses  were  exa- 
mined to  Higginson's  general  character,  who  all 
speak  well  of  him. 

1st  Art.  of  Higginson's  allegation  read. 

Alleges  deceased  did  not  deal  only  with  Hig- 
ginson for  timber. 

6th  Art.  Deceased  in  his  senses  all  day  of  the 
15th  and  16th  days  of  May. 

7th  Art.  Higginson  was  but  once  in  deceased's 
room  besides  the  time  when  the  will,  was  exe- 
cuted. 

8th  Art  Deceased  said  he  was  better  on  15th 
May. 
9th  Art.  Deceased  gave  instructions  for  the  will. 

Note.  He  did  not  attempt  to  prove  any  of  these 
articles. 

Witnesses  far  Colcot. 

1.  Richard  Earl.  —  Deponent  has  known  Hig- 
ginson upwards  of  fourteen  years ;  knows  nothing 
of  his  character,  save  that,  in  September,  1748; 
deponent  was  present  when  ten  chaldron  of  coals; 
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ft 

P*^oqAt*t*  delivered  by  Higginaon  for  the  alms-houses  at 

1      Hoxton,  were  measured  by  the  city  meters,  who 

;«»•  *o.  found  them  wanting  upwards  of  twenty  bushels ; 
the  Court  of  Assistants  of  the  Haberdashers'  Com- 
pany ordered  Higginson  should  never  serve  them 
again  with  coals. 

5.  William  Mackerness.  —  Deponent  is  of  the 
Court  of  Assistants  of  the  Haberdashers'  Com- 
pany ;  deposes  to  the  same  fact  as  the  last  wit- 
ness. 

3.  Fotherby  Baker,  gent.  —  Has  known  Hig- 
ginson from  May,  1742 ;  cannot  speak  to  his  cha- 
racter of  honesty ;  gives  a  very  particular  account 
of  the  transaction  relating  to  the  coals;  says, 
upon  measuring  the  coals,  twenty-four  bushels 
were  wanting  out  of  ten  chaldrons;  they  were 
again  re-measured  in  Higginson's  presence,  and 
were  then  also  found  very  deficient ;  he  would 
have  been  prosecuted,  if  he  had  not  made  friends 
with  the  Court  of  Assistants ;  the  governors  have 
not  paid  him  for  them. 

Dr.  Simpsons  argument  for  Higginson.— Admit 
instructions  were  not  proved,  but  it  is  sufficient  if 
we  prove  fact  of  execution  and  sanity;  Piatt 
swears  it  was  executed  on  1 5th  May,  and  that  he 
was  sensible;  Freeman  swears  the  same;  Glass 
swears  contrary  to  his  act,  and  contradicts  him- 
self nobody  but  he  says  deceased  was  insensible 
on  15th  May;  Glass  and  Hibberd  swear  he  was 
insensible  for  eight  days  before  he  died ;  he  died 
on  24th  May,  and  therefore  did  not  become  in- 
sensible till  the  16th ;  the  will  only  secures  a  just 
debt ;  the  children  must  pay  it,  whether  the  will 
subsists  or  not ;  we  pray  costs  against  the  guar- 
dian, who  has  unreasonably  opposed  it. 
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Dr.  Bettesworth,  same  side.  —  It  is  still  in  dis-   prerogative 

pute  whether  Higginson*  gave  short  measure  of     1 

coals  or  not ;  counsel  advised  against  prosecuting     ,ane  so- 
him ;  we  do  not  suggest  this  will  was  made  out 
of  kindness  to  Higginson,  but  merely  to  secure  his 
debt;  could  not  prove  subsequent  declarations, 
because  none  of  our  friends  were  about  him. 

Dr.  Hay,  control  for  Colcot.  —  We  oppose  this 
will  on  two  points ;  1st,  because  deceased  was 
not  mentally  capable ;  2d,  because  he  was  not  a 
free  agent.  Freeman,  their  witness,  proves  de- 
ceased was  insensible  in  the  night  of  15th  May. 
A  person  may  be  a  good  witness  who  contradicts 
his  own  act ;  so  held  in  Butler  and  Parmenter's 
case  (a),  Deleg.  Uncertain  whether  it  was  executed 
on  15th  May;  a  will  must  be  a  voluntary  act: 
Swinb.  453  (b) ;  a  will  made  through  fear  is  void, 
particularly  fear  of  imprisonment,  p.  455 ;  threats 
void  a  will.  No  reason  to  believe  deceased  would 
prefer  Higginson  to' all  his  other  creditors,  who 
are  hurt  by  such  preference ;  if  Higginson  is  exe- 
cutor, who  can  inquire  into  his  debt  ?  Higginson 
pleaded  his  own  character,  which  led  us  to  plead 
his  bad  character ;  no  declaration  of  deceased  in 
favour  of  Higginson. 

Dr.  Smalbroke,  same  side.  —  They  undertook 
to  shew  capacity  at  the  time  of  the  execution ; 
deceased  was  in  so  weak  a  state  as  to  be  liable  to 

(a)  Butler  v.  Parmenter,  Deleg.  23  Nov.  1750.  This  case 
appears  to  hare  undergone  considerable  discussion,  and  to  have 
been  argued  on  the  26th  and  31st  of  Oct.,  and  on  2d,  8th,  9th, 
and  15th  of  Nov.  The  Judges  Delegates  present  at  the  sentence 
were,. —  Lord  Chief  Baron  Parker,  Mr.  Justice  Birch,  Dr.  Chap- 
man, Dt.  Hay,  and  Dr.  Ducarel. 

(b)  Swin.  part  7.  sec.  2,  3,  and  4.  (Ed.  of  1803.) 

VOL.  I.  L 
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abohbs      be  imposed  on ;   Adams  and  Adams  (6),  Deleg., 

1     Cauldwell,  the  parson,  was  received  as  a  legal 

Jmwso.      witness,  though  he  deposed  contrary  to  repeated 
acts  of  his  own. 

Dr.  Simpson's  reply.  —  No  proof  of  terror  at 
the  time  of  executing  the  will. 

Judgment  —  Sir  George  Lee. 
I  gave  sentence  against  the  will,  as  not  being 
the  free  and  voluntary  act  of  the  deceased,  who 
had  constantly  declared  an  aversion  to  Higginson ; 
and  yet  if  this  will  should  stand,  deceased  had 
thereby  given  him  an  undue  preference  to  the 
other  creditors,  by  making  him  executor,  and  de- 
creed administration  to  Colcot  as  guardian,  fo 
the  use  of  deceased's  infant  children. 


Jolj7. 
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Line  v.  Harris. 


(An  Appeal  from  Exeter.) 


tetaS*1  Dr-  Pinfold,  for  Harris.— In  1746,  the  mayor 
hu  the  nomina-  an(j  corporation  of  Saltash  nominated  John  Line, 

boa  of  a  minis-  r 

tor  to  a  ehapej  clerk,  to  be  curate  of  St.  Nicholas  of  Ash.  Mr. 
hiiTriri!  Ex-  Harris,  the  vicar  of  St.  Stephen's,  took  out  a  cita- 
£PftS  ton  on  the  15th  August,  1747,  to  call  Line  to  an- 

iosUnoe. 

(a)  Adacm  v.  Neville,  calling  herself  Adams;  Deleg.  13tk 
Feb.  1749.  The  Judges  present  at  the  sentence  were,  Mr.  Jus- 
tice Wright,  Mr.  Baron  Clarke,  Dr.  Walker,  Dr.  Chapman,  Dr. 
Collier,  and  Dr.  Salusbury. 
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swer  in  a  cause  of  invading  and  encroaching  on  Har* 
ris's  office,  by  officiating  in  this  chapel  without  his 
leave,  to  shew  cause  why  his  licence  should  not  be  Jnly  7' 
revoked,  8gc%  Line  appeared;  Harris  gave  an  alle- 
gation, which  pleaded  that  he  was  vicar  of  St. 
Stephens,  that  the  chapel  was  in  his  parish,  and 
belonged  to  him.  Line  gave  in  his  answer,  and 
alleged  his  right  under  his  nomination  and  licence. 
By  an  entry,  dated  the  4th  August,  1351,  in  an 
ancient  book  in  the  bishop  of  Exeter's  registry, 
called  Grandison,  it  appears  that  the  endowment 
of  the  vicarage  of  St.  Stephens  gives  all  the  tithes, 
&c.  of  St.  Nicholas  to  the  vicar  of  St.  Stephens. 
This  cause  was  heard  below  on  17th  August,  1 750, 
on  the  allegation  and  answer,  and  sentence  was 
given,  revoking  Line's  licence;  Line  appealed,, 
and  has  pleaded  in  the  Arches.  It  now  appears, 
the  chapel  of  St.  Nicholas,  and  town  of  Saltash, 
is  in  the  parish  of  St.  Stephen's,  and  the  vicar  has 
nominated  one  of  the  chapel  wardens,  and  has  ad- 
ministered the  sacrament  there.  The  dean  and 
chapter  of  Windsor  are  impropriators  of  St.  Ste- 
phen's, and  Mr.  Buller,  their  lessee,  receives  the 
great  tithes  of  Saltash;  and  the  inhabitants  of 
Saltash  pay  Easter  offerings,  &c.  to  the  vicar  of 
St.  Stephen's.  They  have  pleaded,  that  the  cor- 
poration of  Saltash  have  always  nominated  the 
curate  of  St.  Nicholas. 

Dr.  Paul,  contr&,  for  Line.— This  chapel  is  a 
chapel  of  ease,  which  stands  on  the  corporation's 
ground ;  we  insist  it  is  a  free  chapel.  Line  was  li- 
censed by  the  bishop  on  the  27th  March  1 746,  upon 
the  nomination  of  the  mayor  and  corporation.  Har- 
ris was  instituted  vicar  in  1744.  The  corporation 
repairs  the  chapel,  and  maintains  the  curate  and 

l2 
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arches      by  the  mayor's  advice,  promised  to  forbear  chris- 

1     tening,  &c;  if  Harris  would  not  oppose  his  offiei- 

Ju,J 7-       ating  there ;  otherwise,  as  to  the  rest,  agrees  with 
the  other  witnesses. 

7.  Catherine  Dingle,  aet.  80, — Has  lived  in  St. 
Stephen's  from  eighteen  of  age ;  deposes  the  same. 

8.  John  Dingle. —  Deponent  has  been  parish 
clerk  of  St.  Stephen's  thirty-four  years;  Mr. 
Needier,  vicar,  was  about  thirty  years  ago  re- 
fused by  the  mayor  to  officiate  at  St.  Nicholas ; 
the  vicar  brought  a  suit  in  the  Consistory  of  Exe- 
ter, and  prevailed ;  and  afterwards  the  vicar  would 
not  suffer  any  christenings  at  St.  Nicholas,  and 
for  about  a  year,  the  christenings  were  all  at  St. 
Stephen  s ;  but  Mr*  Millet,  the  curate  of  St.  Ni- 
cholas, being  named  with  the  vicar9*  approbation, 
he  allowed  him  to  christen,  but  the  entries  were 
made  in  the  parish  register ;  vicar  nominates  one 
warden  yearly ;  vicar  himself  or  his  curate  preaches 
three  times  in  a  year  at  St.  Nicholas's. 

9.  John  Monk. — Deponent  was  nominated  war- 
den of  St.  Nicholas's  chapel,  for  the  year  1751 
by  the  vicar's  curate,  and  was  sworn  in  the  same 
as  the  other  churchwardens. 

10*  Thomas  Webb.  —  The  same  as  the  other 
witnesses. 

11.  Henry  Carew,  clerk.  —  The  same ;  in  1726 
deponent  was  recommended  to  be  curate  of  St. 
Nicholas;  deponent  applied  to  the  vicar,  Mr* 
Needier,  and  he  told  deponent  no  one  should  offi- 
ciate there  without  his  licence,  and  deponent  did 
serve  there  about  ten  years,  with  consent  of  Need- 
ier, and  Mr.  Buller,  the  patron;  and  deponent, 
by  leave  from  Needier,  buried,  married,  and  bap* 
ttzed,  in  said  chapel,  and  took  fees  to  himself. 

12.  John  Cudlup,  —  For  fifty  years  past,  the 
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vicar  has  administered  the  sacrament  three  times      arches 

«      -m-T*   11  i  i  Court. 

a  year  m  St.  Nicholas  chapel.  

13.  Joseph  Webber.— The  inhabitants  of  Salt-      Jo,J T- 
ash  pay  small  tithes  and  offerings,  &c.  to  the  vicar 
of  St.  Stephen's,  and  Mr.  Buller  receives  the 
great  tithes. 

Witnesses  for  lane. 

1.  James  Vesper,  set.  85.— Deponent  was  born 
at  Saltash ;  for  sixty  years  never  heard  the  vicar 
claimed  a  right  to  nominate  the  curate  of  St.  Ni- 
cholas; deponent  and  another,  fifty  years  ago, 
nominated  wardens  of  the  chapel  by  the  corpora- 
tion ;  verily  believes  the  mayor,  &c.  have  always 
for  sixty  years  nominated  the  chaplain;  names 
several  who  have  officiated  there  as  chaplains; 
the  chapel  is  built  on  the  corporation  ground ;  the 
chapel  is  maintained  and  repaired  by  the  corpora- 
tion, and  the  chaplain  and  clerk  paid  by  them; 
Saltash  pays  nothing  to  the  church  rate  of  St. 
Stephen's  parish. 

2.  Jane  Gabon  am.  —  Never  heard  any  vicar  be- 
fore the  present  attempted  to  nominate  a  chaplain ; 
no  church  rates,  poors  rates,  or  land  tax,  have 
been  paid  to  St.  Stephen's ;  about  twenty-seven 
years  ago  deponent  sent  for  the  key  of  the  chapel 
to  have  a  child  baptized,  but  the  mayor  refused 
her ;  Hill,  the  mayor,  removed  Millet  from  being 
chaplain,  and  put  in  another  ;  deponent's  husband, 
as  receiver  of  the  corporation,  paid  the  chaplain** 
salary. 

3.  Ann  Harrison,  a&t.  80.  —  Deponent  has  lived 
at  Saltash  forty* four  years ;  never  heard  any  vicar 
claimed  nomination,  &c.  before  Harris;  Hicks 
was  nominated  chaplain  by  the  corporation;  the 
chapel  has  always  been  repaired  by  the  corpora- 
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tion,  and  the  salaries  paid  by  them  to  the  curate 
and  clerk ;  no  church  rates,  &c,  have  been  paid 
jB,,7#      to  St.  Stephen's,  &c. ;  curate  always  has  been 
paid  by  the  corporation. 

4.  Peter  J  ago,  aet.  67.  —  Deponent  was  born  at 
Saltash,  and  has  chiefly  lived  there ;  never  heard 
any  vicar  before  Harris  claimed  the  nomination  of 
a  curate ;  for  forty  years  the  corporation  has  no- 
minated ;  names  several  who  were  nominated  by 
the  corporation ;  the  chapel  is  situated  on  the 
corporation  ground,  and  nobody  buries  there  with- 
out the  mayor's  leave,  and  deponent  asked  such 
leave  for  burying  one  Webb  in  the  chapel ;  chapel 
is  repaired,  &c.  by  the  corporation,  and  they  find 
the  utensils,  &c.  of  the  chapel,  and  pay  the  clerk's 
salary,  &c. 

5.  John  Elliott,  aet.  79.  —  For  sixty  years  depo- 
nent never  heard  the  yicars  before  Harris  claimed  a 
nomination  of  the  curate ;  fifty  years  since,  depo- 
nent and  Vesper  were  named  wardens  of  the  cha- 
pel by  the  corporation;  has  always  heard  the 
corporation  nominated  the  chaplain. 

6.  Catharine  Lurk,  aet.  67. —  Deponent  has 
lived  in  Saltash  forty  years ;  deponent's  husband 
and  son  were  appointed  chapel-wardens  by  the 
corporation. 

7.  John  Geace.  —  Proves  exhibits  from  No.  1 
to  No.  12  inclusive,  to  be  copies  of  institutions 
and  admissions  of  the  vicars  of  St.  Stephen's  to 
the  institution  of  Stephen  Harris,  the  present  vi- 
car, on  22nd  August,  1744  ;  there  were  fourteen, 
vicars  in  that  time,  and  the  chapel  of  St.  Nicholas 
in  Saltash  is  not  mentioned  in  any  of  those  insti- 
tutions. 

Dr.  Pinfold's  argument   for  Harris.  —  Every 
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chapel  is  subject  to  the  mother  church,  unless  a      arcmm 

special  exemption  is  shewn.      We  have  proved      1 

that  the  inhabitants  of  Saltash  pay  tithes  to  the  ia]j  7a 
lessee  of  the  impropriators  of  St.  Stephen's  parish, 
and  the  small  tithes,  Easter  offerings,  &c,  are  paid 
to  the  vicar.  The  corporation  is  a  public  body, 
and  their  nominations  must  be  under  seal,  and 
entered  in  the  corporation  books,  but  they  have 
shewn  no  such  entry.  The  institutions  to  the  vi- 
carage are  in  general  words  to  the  vicarage  with 
its  members  and  appurtenances.  This  chapel 
being  situated  in  the  parish  of  St.  Stephens,  must 
stand  under  the  general  law. 

(2V.  B.  From  exhibit  No.  6.,  it  appears  that  the 
corporation  did  nominate  John  Line  to  be  curate 
of  St.  Nicholas,  and  No.  7.  was  also  a  nomination 
by  the  corporation  in  1730  of  one  Hancock  to  be 
curate.) 

Dr.  Paul,  contra,  for  Line.  —  Guildhall  Chapel 
was  granted  by  Edward  6.  to  the  Mayor,  &c,  of 
London;  Bridewell,  the  Rolls,  and  Mercers' 
Chapel,  are  all  exempt  from  the  parishes  within 
which  they  stand.  4  Leonard,  24,  Sayer  and  Bland, 
prohibition  on  the  suggestion  of  paying  part  of  the 
tithes  to  the  curate  of  a  chapel  of  ease.  Otho- 
bon.  3.  Antiq.  Constat. ;  Coke,  1  Instit.  344. 
Vesper  says  the  Vicar  of  St.  Stephens  never 
nominated  for  sixty  years.  We  have  proved  the 
corporation  chose  chapelwardens  till  within  thirty 
years.  Preaching  no  more  than  three  sermons  in 
a  year,  shews  he  has  only  a  limited  right. 

Dr.  Hay,  on  the  same  side.  —  The  question  is, 
whether  Harris  the  vicar  has  a  right  to  nominate  a 
chaplain  to  St.  Nicholas.     Secondly,  suppose  he 


156  CASES  DETERMINED-IN  THE 

cour"      curate,  at  his  charge,  to  serve  them  in  the  chapel. 

It  was  held  that  this  chapel  was  subject  to  the 

Jaijr  7"      mother  church,  and  liable  to  the  repairs  thereof, 
and  that  the  vicar  of  Aston  might  serve  the  cure 
himself.  —  2nd  Rolle's  Reports  (a),  265,  the  inha- 
bitants of  a  chapelry  which  had  sacraments  and 
sacramentals  suggested  a  prescription  not  to  repair 
the  mother  church ;  the  Chief  Justice  said  it  was 
against  common  right,  that  those  of  a  chapel  of 
ease  in  a  town  should  be  discharged  from  repair- 
ing the  mother  church.  —  I  therefore  concluded 
that  this  chapel  of  St.  Nicholas  was  merely  a 
chapel  of  ease  to  the  church  of  St.  Stephen's, 
and  consequently,  as  the  vicar  of  St.  Stephen's 
had  the  cure  of  souls  throughout  the  parish,  he 
might  officiate  in  this  chapel  himself,  as  it  ap- 
peared he  did  three  times  a  year  to  preserve  his 
title,  and  of  common  right  as  vicar  had  the  nomi- 
nation of  the  curate,  as  the  rectors  or  vicars  of 
parishes  have  where  there  are  curacies  augmented 
by  Queen  Anne's  bounty,  which,  in  many  parti- 
culars, are  put  upon  the  footing  of  presentative 
benefices.     But  though  of  common  right  the  no- 
mination of  the  curate  of  a  chapel  of  ease  is  in 
the  rector  or  vicar  of  a  parish,  yet  by  custom  or 
composition  it  might  be  in  other  persons.     Cow- 
ell's  Interpreter,   word   "Chapel:"    a  chapel  of 
ease  is  built  for  the  ease  of  one  or  more  parish- 
ioners that  dwell  too  far  from  the  church,  and 
served  by  some  inferior  curate,  provided  at  the 
charge  of  the  rector,  or  of  some  that  have  benefit 

(a)  For  (the  Chief  Justice  continues)  it  may  be  that  the  mother 
church,  being  built  of  stone,  may  never  have  needed  reparation 
within  the  memory  of  man  ;  and  again,  that  would  not  discharge 
them  without  special  cause  of  discharge  shewn.  —  Anonymous 
case,  2  Rolle,  265. 
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by  it,  as  the  composition  or  custom  is.  Statute 
1  Geo.  1.  chap.  10.  sect.  4.  capacitates  curatea 
of  chapels  belonging  to  a  mother  church,  to  be  J  J  7 
augmented  by  the  Queen's  bounty.  Sect.  5.  pro- 
vides, that  the  rector  or  vicar  of  the  mother  church 
shall  have  cure  of  souls  and  all  other  parochial 
rights 9  as  they  had  befm%e  the  augmentation;  and 
sect.  6.  enacts,  that  in  case  such  augmented 
cures  be  suffered  to  remain  void  by  the  space 
of  six  months,  without  any  nomination  within 
that  time  of  a  fit  person  to  serve  the  same  (by 
the  person  or  persons  having  the  right  of  nomi- 
nation thereunto)  to  the  Bishop,  or  other  ordinary 
within  that  time  to  be  licensed  for  that  purpose, 
the  same  shall  lapse  to  the  Bishop,  &c,  which 
statute,  by  saving  the  rights  of  the  rector  or  vicar 
of  serving  the  cure  notwithstanding  the  augmen- 
tation, shews  that,  of  common  right,  the  cure  is  in 
the  rector,  &c,  and  that  he  consequently  may 
nominate  the  curate.  But  the  6th  sect,  likewise 
shews  from  these  words,  by  the  person  or  persons 
having  the  right  of  nomination  thereunto,  that  the 
right  of  nomination  may  be  in  other  persons-  than 
the  rector  or  vicar.  These  observations,  then, 
with  respect  to  the  law  bring  the  present  case  to 
a  question  of  fact,  whether  the  vicars  of  St.  Ste- 
phen's or  the  corporation  of  Saltash  have  nomi- 
nated the  curates  of  St.  Nicholas ;  for  if  the  cor- 
poration have,  without  interruption,  nominated 
them,  the  law  will  presume  that  they  have  a  right 
to  do  so,  by  composition  originally,  though  the 
composition  does  not  now  appear,  but  by  usage 
is  turned  into  a  prescriptive  right.  I  observed, 
that  from  the. evidence,  not  one  instance  appeared 
of  any  vicar's  having  attempted  to  nominate  the 
curate  of  St.  Nicholas.     John  Dingle,  a  witness 
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for  Harris,  says  that  Millet  was  named  curate,  with 
the  vicar's  approbation ;  not  that  the  vicar  nomi- 
nated him;  and  yet  it  cannot  be  supposed  but 
that  Mr.  Needier,  the  then  vicar,  who  had  had 
contests  with  the  corporation,  would  have  insisted 
on  his  right  to  nominate  if  he  had  had  any  pre- 
tence for  so  doing:  on  the  contrary,  many  in- 
stances appear  in  evidence  of  nominations  by  the 
corporation.  It  is  further  to  be  remarked,  that 
the  chapel  is  built  on  the  corporation  ground  — 
that  it  is  supported  and  maintained  in  every  thing, 
and  the  curate  and  clerk  paid  by  the  corporation 
solely,  and  not  by  the  inhabitants  of  Saltash  in 
general,  who  have  in  common  the  benefit  of  it, 
from  whence  it  is  reasonable  to  conclude  that  the 
chapel  was  originally  built  at  the  charge  of  the 
corporation,  and  that  then  the  right  of  nominating 
the  curates  of  St.  Nicholas  was,  by  composition, 
granted  to  the  corporation. 

I  therefore  pronounced  for  the  appeal,  reversed 
the  sentence  of  the  judge  below,  confirmed  the 
licence  granted  to  Line,  and  dismissed  him  from 
this  suit  by  interlocutory,  but  without  costs. 


SB 
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Croat  Dty, 
July  T. 


Bethun  against  Dinmure 


a  wai  whbbeid  j0hn  Craggs  made  his  will  and  appointed  his 
Jdlrad  to  to  sister,  Bethun,  executrix,  and  gave  his  will  to  her 
tbh^£tio.  to  keep  ;  Bethun  left  it  in  the  hands  of  Mrs.  Din- 
oftheexeotri*.  mure .  Craggs  is  dead,  and  Dinmure  refuses  to 
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deliver  back  the  will  to  Bethun,  the  executrix,  till  vimhatiw 
she  has  paid  her  a  debt  she  says  Bethun  owes      -1 

Kpr  Cftfttt  D«j, 

UCr#  Jrij  T. 

A  decree  has  been  personally  served  on  Din- 
mure  to  bring  the  will  into  Court. 

Judgment  —  Sir  George  Lee. 

I  ordered  her  to  bring  it  in  peremptorily  by  the 
28th  of  July,  1752, 


Burrell  against  Eastlow  j°)j  7. 

Robert  Burrell,  died  a  widower  intestate,  left  ab  adninistn- 
one  child  an  infant ;  Frances  Burrell  the  grand-  J^TlS 
mother  of  the  child  was  assigned  guardian  in  the  ^SdellL^of 
Prerogative  Court,    and  took  administration  as  Norwich,  called 
such  to  deceased  for  the  use  of  the  infant ;  Na-  m 
thaniel  Eastlow,  uncle  to  the  minor,  was  on  4th 
March  1752,  assigned  guardian  to  the  infant  in 
the  Court  of  the  Archdeacon  of  Norwich,  and  he 
took  administration  there  for  the  use  of  the  infant; 
the  grandmother  cited  him  to  bring  the  adminis- 
tration into  the  Prerogative  Court,  and  to  shew 
cause  why  it  should  not  be  revoked,  for  want  of 
jurisdiction  in  the  Archdeacon's  Court:  it  appeared 
to  be  a  Prerogative  case,  and  I  decreed  the  admi- 
nistration to  be  revoked,  and  condemned  the  uncle 
in  3/.  fc.  8d.  the  usual  costs. 
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Caveat  Day, 
July  22. 


HervaAt  against  General  Guise. 


Dr.  Pinfold,  for  Hervart.  —William  Guise,  Esq. 
t!^S£?  son  of  General  Guise,  died  on  10th  April  1751,  a 
schedule  pro-  bachelor,  aet.  22  ;  left  his  father  and  two  uncles 
'  and  an  aunt  by  his  mother.  Deceased  had  an 
estate  by  his  mother's  will ;  and  by  his  father's 
marriage  settlement  the  mother  had  power  to  make 
a  will ;  she  died  in  1 749,  and  gave  by  her  will  all 
to  her  son  if  he  came  to  age,  and  if  he  did  not,  she 
left  all  to  her  own  relations.  Deceased  with  his 
own  hand  wrote  his  will  or  testamentary  schedule, 
in  which  he  left  an  annuity  of  60/.  to  Mrs.  Assaily, 
and  the  rest  to  his  father,  and  in  case  of  his  death, 
to  the  testator's  two  uncles  by  his  mother.  Maxi- 
milian Hervart,  one  of  the  uncles,  has  propounded 
this  paper  (which  is  not  dated,  signed,  or  exe- 
cuted,) as  substituted  residuary  legatee,  therein 
named ;  the  General  opposes  it.  The  paper  was 
found  by  Mrs.  Assaily,  who  delivered  it  to  Mr. 
Aufrere;  deceased  had  great  affection  for  Mrs. 
Assaily;  in  September  1750,  one  Mr. .Guy,  at 
desire  of  Mrs.  Assaily,  spoke  to  deceased  about 
making  a  will,  and  he  then  declared  he  would  give 
Assaily  50/.  a  year,  and  the  rest  to  his  father. 
No.  2  is  a  draft  made  by  Guy  pursuant  thereto, 
and  was  approved  by  deceased  in  November  1750. 
Hervart  has  examined  three  witnesses,  but  the 
General  has  examined  none. 

Dr.  Simpson,  for  General  Guise. —  After  de- 
ceased's death,  Mr.  Aufrere  brought  the  papers, 
Nos.  1  and  2  to  General  Guise.  Hervart  is  not  by 
the  paper,  a  substituted  residuary  legatee,  since  the 
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General  did  not  die  before  his  son.     I  shall  make   p*w°gativb 

~  Court. 

that  a  point  to  shew  Hervart  has  no  interest  to  pre-      - 

pound  this  paper;  3d  May  1751,  General  Guise    CaJafj22?J' 
took  administration  to  his  son  as  dying  intestate ; 
1  sess.  Trin.  1751,  the   administration  called  in 
by  Hervart ;  Guise  appeared  by  his  proctor,  and 
denied  his  interest ;  the  General  took  out  citation 
contrh  omnes  to  come  into  judgment;  1  sess.  Mich. 
1751,  Hervart  propounded  the  will;  none  of  the 
others  appeared.   They  have  not  proved  the  Gene- 
ral's marriage  settlement,  or  his  wife's  will ;  they 
have  proved  that  deceased  declared  to  Guy  that 
he  would  do  something   for  Assaily ;  but  Guy 
swears  he  believes  deceased  so  declared  at  his  im- 
portunity merely.    Guy  several  times  solicited  de- 
ceased to  execute  draft  No.  2,  but  he  constantly 
refused.  It  is  not  proved  that  No.  1,  the  paper  pre- 
pounded  was  wrote  subsequent  to  No.  2,  and  No.  1 . 
is  not  proved  to  be  deceased's  writing ;  they  have 
pleaded  that  Assaily  found  No  1  wrote  in  a  book, 
and  she  tore  it  out  and  gave  it  to  Mrs.  Robothon, 
and  she  delivered  it  to  Mrs.  Aufrere,  but  the  fact 
is,  that  Assaily  shewed  it  to  Robothon,  and  said 
she  shewed  it  her  as  a  proof  of  deceased's  affection 
to  her.  The  day  deceased  died,  Assaily  came  with 
a  message  from  deceased  to  his  father,  to  inform 
him  deceased  had  no  will,  and  desired  his  father 
would  give  certain  things  to  persons  deceased 
named. 

Witnesses  for  Hervart. 

1.  Susanna  Robothon.  —  Deponent  well  knew 

deceased  and  his  relations ;  he  died  in  April  1751, 

set.  22 ;  left  his  father,  and  two  uncles  and  an  aunt 

by  his  mother ;  deceased  was  in  a  declining  way 

VOL.  I.  M 
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prerogative  for  three  years  before  his  death ;  his  fortune  was 
1     left  him  by  his  mother's  will,  but  he  could  not  dis- 

^lof*  »*J'   P086  °^  *'  ^  ^e  was  at  age ;  but  if  he  died  under 
age,  it  was  to  go  to  his  uncles  and  aunt ;  Assaily 
was  governess  to  deceased's  mother,  and  her  sis- 
ter, Mrs.  Guise,  died  in  October  1749 ;  Assaily 
had  the  care  of  deceased,  and  he  often  declared 
affection  for  her,  and  declared  he  would  make  his 
will,  and  leave  Assaily  60/.  a  year ;  deponent  has 
heard  deceased  desire  Mr.  Guy  to  draw  a  will  for 
him.     No.  2.  is  that  draft  which  was  delivered  to 
deponent  by  Assaily  the  day  deceased  died ;  de- 
ponent never  saw  deceased  write,  but  has  received  notes 
from  him;  says  No.  1.  the  will  propounded,  is 
different  from  the  letters  or  notes  she  has  received 
from  deceased \  and  therefore  cannot  take  upon  her  to 
say  No  1  is  his  handwriting,  although  she  is  greatly 
inclined  to  believe  it  is  ;  deponent  received  said  paper 
No.  1  from  Mrs.  Assaily  about  three  or  four  hours 
before  deceased  died ;  and  she  desired  deponent 
to  deliver  it  to  Mr.  Aufrere  from  him,  to  shew  it 
to  General  Guise ;  Assaily  told  deponent  she  took 
it  out  of  a  book  belonging  to  deceased. 

8,  9,  10.  Int.  Respondent  first  saw  No.  1  about 
three  or  four  hours,  before  deceased's  death,  and 
about  an  hour  after  his  death,  Assaily  gave  it  to  de- 
ponent ;  about  four  months  after  she  told  respon- 
dent she  took  said  No.  1  from  some  papers  of 
deceased's  lying  on  a  table,  but  before  she  said  she 
had  taken  it  out  of  a  book,  and  said  she  tore  it  out 
unknown  to  deceased ;  and  there  was  other  writ- 
ing on  the  same  paper,  but  she  had  destroyed  that 
part.  1 1  .Int.  Assaily  told  deponent  she  declared  to 
the  General  the  day  deceased  died,  that  he  had 
made  no  will,  but  he  desired  Miss  Hervart  might 
have  his  tea  kettle,  &c.  and  others  might  have 


ECCLESIASTICAL  COURTS ;  1752. 


163 


Caveat   Daj, 


certain  specific  legacies,  and  the  General  said  what  prerogative 
he  desired  should  be  complied   with,   and  bid 
Assaily  tell  him  so,  and  she  acquainted  deceased 
therewith,    and    she  returned    with   deceased's 
thanks  to  his  father  thereon. 

2.  Israel  Anthony  Aufrere,  clerk.  —  Deponent  is 
aft  executor  to  deceased  s  mother ;  deceased  very 
sickly ;  hid  fortune  came  to  him  by  his  father's 
settlement  and  his  mother's  will,  but  if  he  died 
under  age,  his  fortune  was  to  go  to  his  mother's 
relations ;  deponent  has  heard  that  Guy  drew  a 
will  for  deceased,  by  his  own  desire;  deponent 
believes  the  schedule  No.  1 .  is  deceased's  handwriting, 
as  it  very  much  resembles  his  subscription,  but  depo- 
nent never  saw  him  write  anything  but  his  name ; 
the  dfey  deceased  died,  Robothon  brought  No.  L 
to  deponent,  and  desired  him  to  cany  it  to  Gene- 
ral'Guise;  he  did,  and  the  General  said,  "It  sig- 
nified nothing,  deponent  replied,  "  I  beg  your 
pardon;  for  it  is  bis  handwriting,  it  is  a  declaration 
of  hid  will ;"  General  Guise  said,  "  He  would 
think  of  it."  The  General  did  not  saty  it  wfes  not 
deceased's  handwriting. 

Read  for  Guise  part  of  Hervart's  allegation. 

4.  Art.  Pleads,  that  deceased  told  Guy,  "  He 
would  make  a  will  for  benefit  of  Assaily,  &c.  Guy 
drew  a  will  pursuant. 

0.'  Art.  Pleads  that  deceased  wrote  No.  L  in  a 
book  of  consequence. 

3.  William  Guy. — Deponent  knew  deceased 
from  his  infancy ;  deceased  had  been  very  ill  some 
months  before  his  death.  Believes  deceased  had 
a  regard  for  Assaily,  but  never  heard  him  declare 
so ;  at  Assaily's  request,  deponent  at  several  times 
pressed  deceased  to  make  a  will  in  her  favour,  but 
he  put  deponent  off,  and  deponent  again  mention- 

m2 


1 64  CASES  DETERMINED  IN  THE 

prerogative  ed  it  to  deceased  the  September  before  his  death, 
1     and  he  then  said,  "  He  would  do  it,  and  that  it 


°*jSj  22*J'    would  be  but  short,  and  that  his  intention  was  to 
give  Assaily  50/.  a  year,  and  the  rest  to  his  father ;" 
and  he  then  gave  deponent  other  instructions  re- 
lating to  said  annuity,  and  desired  deponent  to 
make  a  draft  of  a  will  pursuant  thereto,  but  told 
him  he  need  not  be  in  a  hurry  about  it ;  deponent 
accordingly  made  a  draft  from  said  instructions, 
and  about  six  weeks  afterwards  carried  it  to  de- 
ceased, and  read  it  over  to  him,  and  he  seemed  to 
approve  thereof,  and  said,  "  That's  well,"  and  he 
then  locked  up  said  paper,  and  told  deponent,  he 
would  appoint  another  time  for  his  writing  it 
over  fair;  deponent  several  times  spoke  to  de- 
ceased about  finishing  it ;  but  he  always  put  de- 
ponent off,  and  said,  "  He  would  do  it  another 
time  ;"  explains  initial  letters  in  said  draft  No.  2. ; 
never  saw  deceased  write  any  thing  but  his  name,  and 
cannot  depose  whether  No.  1 .  is  deceased's  handwriting 
or  not;  Assaily  told  deponent  she  tore  No.  1.  out 
of  a  book  the  day  after  deceased  died  ;  deponent 
was  present  when  Aufrere  brought  No.  1.  and 
No.  2.  to  General  Guise,  who  said,  he  would  take 
counsel's  opinion  on  them. 

L  Int.  Deponent  spoke  to  deceased  about  mak- 
ing his  will,  at  the  repeated  solicitations  of  As- 
saily, and  he  did  not  at  first  give  deponent  direc- 
tions for  making  a  draft,  and  deponent  pressed 
him  to  do  it,  but  he  several  times  declined  giving 
deponent  orders  for  a  will,  and  said,  €tWe  will 
think  of  it  another  time ,"  and  believes  he  at  last 
gave  directions,  not  from  his  own  motion,  but  be- 
cause deponent  pressed  him  thereto.  2.  Int.  When 
the  directions  were  given,  deceased  seemed  to 
waver.      3.  Int.  Draft  was  carried  to  deceased 
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about  November,  1750;  deponent  read  it  "over  to  p***o«atiyb 

deceased,  and  he  then  refused  to  look  thereon,      1 

and  said,  "  Give  it  me,  we  will  put  it  to  rights  c*JoiV  2aT,f 
another  time."  4.  Int.  Deponent  afterwards  at 
Assaily's  request,  spoke  to  deceased  to  finish  his 
will ;  but  at  all  such  times  deceased  refused  to 
proceed,  and  put  deponent  off  to  another  time ; 
he  last  spoke  to  deponent  about  it  about  three 
months  before  his  death.  5.  Int.  Deponent  was 
at  General  Guise's  house  the  Sunday  before  deceas- 
ed died,  and  deponent  then  sent  deceased  word  he  was 
ready  to  assist  him  in  finishing  his  will ;  deponent 
sent  the  message  by  Assaily ;  she  brought  answer, 
that  he  could  not  see  deponent  then,  he  was  so 
ill,  and  that  he  would  defer  it  to  another  time  ;  de- 
ponent never  saw  him  afterwards.  6.  Int.  De- 
ceased never  told  deponent,  "  He  would  write  his 
will  himself;"  and  believes  if  deceased  had  had  any 
settled  intention  to  have  made  his  will,  he  would  have 
employed  deponent  to  finish  it. 

Read  the  Schedules  No.  1.  and  2. 

Dr.  Pinfold's  argument  for  Hervart.  —  There 
can  be  no  doubt  but  that  Hervart  is  a  substituted 
residuary  legatee;  the  words  carry  it,  and  it  is 
agreeable  to  the  settlements,  and  to  the  schedule 
No.  2.  This  point  was  determined  by  the  Court 
when  the  allegation  pleading  the  will  was  admit- 
ted. Deceased  had  intention  to  die  testate,  and 
declared  to  Robothon,  that  "  He  would  leave  As- 
saily 60/.  a  year ;  the  schedule  is  clearly  deceas- 
ed's handwriting. 

Dr.  Hay,  same  side.  —  General  Guise  took  ad- 
ministration, though  he  knew  of  schedule  No.  1 ; 
Hervart's  interest  was  denied  by  Guise.     The  ob- 
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Pi5£ooatiVe  jection  was  argued  and  over-ruled,  and  the  alle- 
1     gation  was  received  by  the  Court.     Two  points ; 

^j3?2*"j'  *  *st>  w^ether  the  paper  propounded  ifc  the  act  of 
deceased ;  2nd,  whether  he  has  done  any  act  to 
destroy  it,  or  whether  it  is  destroyed  by  act  of 
law.  He  deferred  finishing  his  will  from  indo- 
lence; No.  1  is  agreeable  to  the  draft  No.  2; 
Aufrere  clearly  proves  the  schedule  No.  1  is  de- 
ceased's writing ;  Robothon  believes  it,  but  Guy 
is  doubtful.  Prerog.,  Case  of  Martin  and  Michell; 
imperfect  paper  kept  many  years,  but  established 
as  a  will.  Departure  from  intention  must  be 
proved ;  Deleg.  (a)  Cunningham  and  Smith,  an  un- 
executed paper  established. 

(iV.  B.  A  fixed  resolution  of  the  testatrix  that 
that  paper  should  operate  as  her  will,  was  in  that 
case  fully  proved.) 

Dr.  Simpson,  for  General  Guise.  —  It  does  not 
appear  when  or  where  the  paper  No.  1  was  wrote; 
none  of  the  witnesses  have  seen  deceased  write 
more  than  his  name,  and  therefore  they  have  not 
made  a  sufficient  proof  of  the  handwriting  of  will 
No.  1 ;  no  recognition  of  that  paper.  Robothon, 
indeed,  says  she  has  heard  deceased  say,  both 
before  and  after  he  was  of  age,  he  would  make  a 
will  in  favour  of  Assaily.  Deceased  locked  up 
No.  2,  which  shews  he  considered  that  as  a  paper 
which  was  to  be  finished ;  No.  2  appears  to  be 
wrote  subsequent  to  No.  1,  by  deceased's  desiring 
the  day  he  died  his  father  to  give  plate  to  Miss 
Hervart,  which  the  General  could  do  by  No.  2,  but 


(a)  Conyngham  v.  Smith,  Deleg.,  24th  May,  1750.  The 
Judges  Delegates  present  at  the  sentence  were,  —  Mr.  Justice 
Burnett,  Mr.  Justice  Denison,  Dr.  Chapman,  Dr.  Salusbury, 
and  Dr.  Jenner. 
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He  ceroid  not  by  No.  1,  for  by  that  paper  all  that  p™££lf  ■ 
was  given  to  him  was  only  for  life.  

Ctmt  Dij, 
Jul  j  SSL 

Dr.  Bettesworth,  same  side.  —  No  proof  that 
this  paper,  No.  1 ,  is  the  act  of  deceased.  Swinb. 
part  7,  sett.  13 ;  imperfect, papers  depend  on  cir- 
cumstances. 

Judgment  —  Sir  George  Lee. 
It  not  appearing  how  long  before  deceased's 
death  No.  1  was  wrote,  nor  where  it  was  found, 
and  it  being  very  imperfect,  and  no  evidence  that 
deceased  intended  it  should  operate  as  his  will, 
on  the  contrary,  he  having  declined  to  carry  No.  2 
into  execution,  which  was  wrote  on  the  same  plan, 
and  having  on  the  day  of  his  death  desired  his  fa- 
ther to  give  specific  legacies  to  certain  persons,  I 
gave  sentence  against  the  schedule  No.  1,  so  far 
as  related  to  Hervart,  who  propounded  the  will, 
and  pronounced  deceased  to  have  died  intestate ; 
and  continued  the  cause  to  the  next  term  as  to 
the  non  comparentes,  but  did  not  give  costs ;  and 
on  the  first  session  of  Michaelmas  Term,  1752,  it 
appearing  that  a  citation  was  taken  out  against 
the  non-appearers,  and  was  personally  served  on 
those  in  England,  and  by  public  edict   against 
those  abroad,  and  no  appeal  having  been  inter- 
posed by  Hervart,  I,  upon  motion,  extended  the 
interlocutory  sentence,  given  against  Hervart  on 
28th  July,  1752,  to  the  parties  not  appearing,  and 
confirmed  said  decree  against  them. 


Baker  against  Russell.  aSbJiT? 

George  Russell  died  in  March,  1752,  he  made  a*  «hwoi«ri- 
his  will,  and  appointed  Robert  Baker  executor ;  um  £oLb*m 
Thomas  Russell,  deceased's  fether,  took  adminis    oftwiU- 
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Caveat  Day, 
October  17. 


P*ck>OOATIVB  tra^on  to  him  as  dying  intestate,  and  described 
himself  of  Chancery-lane.  The  executor  took  out 
citation  against  the  father  to  bring  in  the  admi- 
nistration ;  the  father  could  not  be  found  where 
he  described  himself  to  live,  and  therefore  could 
not  be  personally  served ;  the  executor  took  out  a 
citation  viis  et  modis  against  him,  and  advertised 
him,  but  could  not  hear  of  him.  The  executor 
made  affidavit  of  the  above  facts,  whereupon  I  re- 
voked the  administration,  and  gave  4/.  6;.  &d.  costs, 
there  being  a  citation  viis  et  modis  and  an  affidavit 
in  this  case. 


October  17. 

Admiaiitration 
of  a  nuncupa- 
tive trill,  de- 
creed to  one  of 
the  principal 
legated. 


Hurrell  against  Hurrell. 

A  father  was  personally  cited,  pursuant  to  the 
statute,  to  see  administration  decreed,  with  his 
son's  nuncupative  will  annexed ;  the  father  did 
not  appear.  The  will  being  attested  according  to 
the  statute,  and  made  in  due  form,  I  decreed  ad- 
ministration cum  testamento  to  one  of  the  principal 
legatees.  The  attestation  proving  that  the  will  was 
duly  made  pursuant  to  the  statute  of  frauds, 
was  read. 


Miohaelmai 

Tern, 
Novembers. 

A  init  carried  on 
bj  the  attorney 
of  an  executor 
doe*  not  abate 
on  his  death,  a 
proxj  having 
been  originally 
exhibited  for 
one  of  the  exe- 
eatora,  ••  well 
ai  for  the  attor- 
ney of  the  exe- 
ooton. 


Grant  against  Atkinson. 

Dr.  Hay,  for  Atkinson.  —  William  Atkinson, 
deceased ;  administration  to  him  as  dying  intes- 
tate was  granted  to  Abraham  Atkinson,  his  cousin 
and  next  of  kin,  in  August  1749.  Grant  as  attor- 
ney for  Cane  Mahony  and  William  Browne,  exe- 
cutors of  a  will  of  deceased,  took  out  citation 
against  Atkinson  to  bring  in  the  administration,  &c, 
and  shew  cause  why  probate  should  not  pass  to 
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Grant,  as  attorney,  to  the  executor's.  Citation  re-  pkbrogative 
turned,  and  Atkinson  appeared  and  opposed  the        ° 
will;  6th  February  1749,  Hughes,  as  proctor,  pro-    Miohaeimai 
pounded  the  will  in  the  name  of  the  attorney,  and   No?«niMr  s. 
not  of  the  executors;   from  Hilary  term,    1749, 
Hughes  has  only  produced  one  witness ;  23d  June 
1752,  Hughes  was  assigned  to  prove  precisely  by 
28th  July  1752  ;  no  letter  of  attorney  from  the  ex- 
ecutors to  Grant  exhibited;  the  suit  could  not 
legally  be  carried  on  by  the  attorney ;  Grant  is 
now  dead,  and  therefore  we  insist  the  suit  is 
abated,  as  the  executors  were  not  parties. 

Dr.  Smalbroke,  for  Cane  Mahony. — Mich.  1749, 
Shepherd  appeared  for  Atkinson  ;  3d  sess.  Hilary 
1749,  Hughes  exhibited  a  proxy  signed  by  John 
Grant  and  Cane  Mahony,  one  of  the  executors,  and 
Mahony  the  same  day  gave  in  an  affidavit  of 
scripts  and  scrolls;  1  sess.  Trin.  1750,  Smart  ap- 
peared for  Atkinson ;  5  sess.  Mich.  1750,  a  wit- 
ness produced  and  examined ;  3  sess.  Trin.  1752, 
Bellas  appeared  for  Atkinson ;  we  then  exhibited 
an  affidavit  of  the  absence  of  a  witness. 

Judgment — Sir  George  Lee. 
There  being  a  proxy  originally  exhibited  for 
Cane  Mahony,  one  of  the  executors,  as  well  as  for 
John  Grant,  the  attorney,  I  was  of  opinion,  the 
cause  was  not  abated  by  the  death  of  Grant,  and 
ordered  the  cause  to  be  described  for  the  future, 
Mahony  against  Atkinson,  and  assigned  Hughes  to 
prove  by  next  court. 

Note.  I  was  confined  to  my  house  all  the  rest  of 
this  Michaelmas  term  by  the  gout,  and  Dr.  Simp- 
son sat  in  Court  for  me. 


170  CASES  DETERMINED  IN  THE 


FftEROfcATITB 
COBB*. 


(In  tny  awn  Chamber.) 


iteafterift.  TfloMAS  against  Davis  and  Others. 

a  pom  who  2)r#  Paul,  for  Davis  and  others. — John  Thomdd 
to  •  prior  tnit[  made  his  will  3d  May  1743;  appointed  James 
jjr^r^td.  Thomas,  executor,  residuary  legatee;  deceased 
iS^°lT*  cancelled  this  will  by  tearing  off  hi*  name  and 


nexo,  held  to  ^sH,  and  afterwards  Wrote  on  a  separate  paper  a 
initHotiDg  here  memorandum  in  these  words :  "  I  cancelled  my 
KT£rSe  o?  will  the     day  of  May,  1743,  notwithstanding  that 

•dl^trmtor  u  lt  "*  mY  w^  an(^  PurPose  t^3*  *^e  several  legacies 
rofidurj  legm.  therein  specified  shall  stand  good  and  valid,  ex- 

*"'  oeptitig  my  appointment  of  my  kinsmafc,  Jamfes 

Ttotnas,  as  esecutor ;  having  provided  for  him 
otherwise-,  as  also  Mr.  Thevofes  Davis,*  since  de- 
teased."  After  deceased's  death,  the  cancelled  wiH 
and  memorandum  Were  found  together  in  de- 
ceased's closet.  Mr.  Thomas  Evans,  a  tfastee, 
named  hfc  the  will,  to6k  possession  of  the  will  and 
memorandum*  In  April  1751,  caveats  were  en- 
tered ;  in  July  1751,;  James  Thomas  took  ont  mo- 
nition against  Evans  to  bring  in  the  will ;  in  Sep- 
tember 1751,  Mr.  Tyndail,  proctor,  alleged  Davis 
to  be  cousin  and  next  of  kin  to  deceased.  Caesar 
alleged  James  Thomas  to  be  executor,  and  residu- 
ary legatee.  The  Court  assigned  all  parties  to 
answer  to  each  others  interest;  1  sess.  Easter 
term,  1752,  motion  was  made  for  administration 
with  the  will  annexed  to  be  granted  to  the  next  of 
kin.  Mr.  Caesar  then  declared  he  had  no  instruc- 
tions from  his  client.  The  Court  decreed  adminis- 
tration to  the  next  of  kin,  in  case  Thomas  did  not 
propound  his  interest  as  residuary  legatee.  Bjr  the 
3d  sess.  of  that  term  Thomas  did  not  propound  his 


ECCLESIASTICAL  COOHTS ;  1162.  171 

« 

interest,  and  on  17th  June  1768,  administratis  am  pewiwam** 

feafcrntento  passed  under  seal  to  Davis,  the  next  of  kin.     1 

In  the  letters  of  administration  cum  testatnento,  it  **«»** w- 
was  recited  that  deceased  had  made  no  executor, 
or  residuary  legatee ;  whereas  it  id  usual  in  the 
like  cases  to  recite  in  the  letters  of  administration, 
that  the  pretended  residuary  legatee  had  been  as* 
signed  to  propound  his  interest,  but  had  not  done 
so,  and  therefore  administration  cum  testamento  was 
granted  to  the  next  of  kin.  28th  July  1 752,  Thomas 
cited  the  next  of  kin  to  bring  in  the  administration 
cum  testamento  and  to  shew  cause  why  it  should  not 
be  revoked  as  surreptitiously  obtained  and  under 
false  suggestions.  There  are  two  points;  first,  whe* 
ther  James  Thomas  is  by  the  memorandum  resi- 
duary legatee.  Deceased  expressly  revokes  the 
appointment  of  him  as  executor,  because  he  had 
provided  for  him  otherwise,  which  reason  extends 
to  revoking  the  bequest  of  the  residue  to  him, 
and  if  the  will  operates  as  to  the  residue,  the  can- 
cellation has  no  effect,  for  all  the  other  legacies 
are  expressly  revived ;  and  if  Thomas  is  residuary 
legatee,  he  ought  to  have  administration,  cum  testa- 
mento  which  is  the  same  in  effect  as  executor.  The 
second  point,  is,  that  Thomas  had  knowledge  of, 
and  was  a  party  to  the  former  proceedings,  and 
had  opportunity  to  propound  his  interest,  but  did 
not,  and  thereupon  the  administration  was  weH 
granted  to  the  next  of  km ;  and  being  granted  to 
the  next  of  kin,  it  cannot  be  revoked,  because 
when  an  administration  is  granted  according  to  the 
statute,  the  Court  never  revokes  it.  Prerog.  2 1st 
Feb.  1724,  Knapp  against  Fellows  Robert  Fel- 
lows, batchelor,  died  intestate ;  left  a  father,  who 
died  before  he  took  administration  to  1m  son ;  the 
father  made  his  will,  and  appointed  his  daughters 
residuary  legatees,  who  thereby  had  the  interest , 
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PtBRooATivB  in  Robert,  the  deceased's  estate ;  a  brother  of 
1      Robert's  took  administration  to  him ;  the  sisters 

December  w.  called  him  to  see  the  administration  revoked,  on 
suggestion  that  the  interest  in  Robert's  estate  was 
in  them,  as  residuary  legatees  to  the  father,  in 
whom  all  Robert's  estate  vested ;  but  the  Court 
refused  to  revoke  the  administration,  as  being  well 
granted  under  the  statute.  Prerog.  Lord  Chan- 
cellor Freeman  of  Ireland's  case,  he  left  a  will 
which  was  not  found  till  many  years  after  his 
death ;  his  widow  took  administration  to  him  as 
dying  intestate,  and  then  she  died,  leaving  effects 
unadministered,  administration  de  bonis  was  then 
granted  to  Mary  Edwards,  a  married  daughter  of 
Chancellor  Freeman's;  her  brother  cited  her  to 
see  the  administration  de  bonis  revoked,  and  sug- 
gested for  cause  of  revocation,  that  she  had  re- 
ceived from  deceased's  estate  by  advancement,  in 
his  life,  more  than  her  share  would  amount  to,  and 
lie  gave  in  an  allegation  to  prove  that  fact ;  but 
the  Court  rejected  the  allegation,  because  the  ad- 
ministration de  bonis  was  well  granted  to  the  next 
of  kin ;  this  administration  cum  testamento,  was 
granted  in  for o  contradictorio. 

Dr.  Hay,  same  side.  —  The  cause  began  by  a 
monition  taken  out  by  Thomas,  on  26th  July  1 751, 
against  Evans,  to  bring  in  the  will.  Thomas  was 
a  party  throughout  that  cause,  had  opportunity 
to  propound  his  interest  as  residuary  legatee,  but 
did  not ;  might  have  appealed  from  granting  the 
administration  to  Davis,  but  did  not ;  it  thereby 
became  a  res  judicata.  In  September,  1552,  Mr. 
Tyndal  appeared  to  the  present  citation,  under  a 
protest,  that  the  matter  was  a  res  judicata,  and  has 
continued  his  protest  all  along.  I  shall  therefore 
make  that  the  first  point  for  determination,  for  if 


December  15. 
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by  his  being  a  party  in  the  former  cause  he  is  prmooawb 
barred  from  controverting  the  grant  of  the  admi- 
nistration, it  is  not  material  to  consider  whether 
he  is  residuary  legatee  to  deceased  or  not. 

Dr.  Pinfold,  for  Thomas.  —  James  Thomas  was 
a  near  relation  to  deceased ;  deceased  died  22d 
April,  1751.  James  Thomas,  then  in  Ireland,  he 
came  to  England  on  deceased's  death,  entered  a 
caveat,  and  then  went  back  to  Ireland ;  left  a  let- 
ter of  atrorney  with  one  Johnson,  who  neglected 
his  affairs,  which  was  the  cause  his  interest  was 
not  propounded.  Tyndall  never  denied  Thomas's 
interest.  We  have  cited  the  next  of  kin  to  shew 
cause  why  the  administration  should  not  be  re- 
voked, as  surreptitiously  obtained,  and  on  false 
suggestions,  because  the  administration  recites 
that  deceased  made  no  executor  or  residuary  lega- 
tee, whereas  we  now  undertake  to  plead  and  shew 
Thomas  is  residuary  legatee,  and  as  such  ought 
to  have  the  administration  cum  testamento,  and  we 
have  an  affidavit  to  shew  that  Thomas  gave  power  to 
Johnson  to  take  care  of  his  affairs,  but  he  ne- 
glected them. 

Act  dated  4th  Sess.  Easter  Term,  9th  May,  1752, 
read. 

Tyndall  alleged  the  appointment  of  James  Tho- 
mas as  executor  and  residuary  legatee  to  deceased, 
was  revoked  by  deceased,  and  no  proctor  for  Tho- 
mas alleged  the  contrary. 

Act  4th  Sess.  Mich.  Term,  1752,  read. 

Tyndal  appeared  under  protestation. 

Judgment  —  Sia  George  Lee, 
I  was  of  opinion  the  administration  cum  testamento 


IT4 
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Dmttelft, 


^ST*"**  ^^  we^  Srantec*  *°  *^6  next  °^  k*n>  uP°n  Tho- 
mas's not  setting  forth  his  interest  as  residuary 

legatee,  according  to  the  assignation  of  the  Court, 
and  though  the  recital  in  the  administration  was 
not  according  to  the  common  course  in  like  cases, 
as  it  did  not  set  forth  that  it  was  granted  to  the 
&«Xt  of  kin,  upon  Thomas's  not  propounding  his 
interest ;  yet  I  thought  that  not  material,  for  the 
suggestion  .was  not  false,  because,  so  far  as  ap- 
peared to  the  Court,  he  was  not  residuary  legatee, 
since  time  was  given  him  to  shew  that  he  was,  and 
be  had  not  attempted  to  do  it,  and  he  might  have 
appealed  from  decreeing  the  administration ;  but 
9*  he  had  not,  and  was  clearly  a  party  throughout 
the  former  suit,  and  originally  began  it,  I  wets  of 
opinion  the  granfcof  the  administration  was  a  resju* 
dicata,  and  that  Thomas  could  not  now  controvert  it, 
and;  therefore  I  rejected  his  petition,  that  he  might 
now  be  at  liberty  to  plead,  and  shew  he  was  resi- 
duary legatee  in  deceased's  will;  and  dismissed 
the  next  of  kin,  but  did  not  1  give  costs. 


December  19. 


A  trait  under 
•  will  held  to 
bare  expired, 
beeaose  it  had 
not  been  filled 
up  according  to 
the  direction  of 
the  testator. 


(In  my  Chamber.) 

Harris  against  Jones. 

Dr.  Hay,  for  Hams.  — John  Butterworth^  de- 
ceased, made  his  will  on  10th  April,  1730 ;  gave 
to  his  wife  all  his  estate  for  her  life,  and  gave  her 
power  to  dispose  of  one-fourth  of  it  by  her  will, 
or  otherwise ;  the  remaining  three-fourths  he  gave 
to  Eleazer  Edwards,  Samuel  Stanley,  and  William 
Bentley,  in  trust  to  subdivide  said  three-fourths 
into  four  equal  parts;  three-fourths  of  the  said 
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four  equal  parts  he  gave  to  Thomas  Jones,  hus-  *«u»o**m 

band  of  deceased's  sister  Elizabeth,  and  to  de-        0PRT' 

ceased's  own  two  sisters,  Hannah  and  Mary,  a*»i»rw. 

equally  to  be  divided  among  them,  and  to*  hold 

for  their  respective  lives,  and  on  their  or  either  of 

their  deaths,  to  go  to  their  issue,  and  expressed 

his  meaning  to  be  that  the  trustees  should  take 

out  of  the  share  of  Jones  and  the  deceased's  two 

sisters  ten  pounds  yearly,  to  be  divided  amongst 

the  three  trustees,  to  continue  till  the  trust  is  fully 

discharged ;  the  other  fourth  part  he  gives  to  the 

trustees,  to  be  distributed  as  they  think  proper, 

paying  out  of  it  ten  pounds  to  deceased's  nephew, 

Joseph  Atkins,  and  five  guineas  to .  Joseph  Pot- 

tinger;  and  then  devises  in  these  words:  "And 

incase  it  shall,  happen  .that  either  of  them  (the  tnmr 

tees)  shall  depart  this  life  during  the  life  of  my  wife, 

er.  before  the  trusts*  hereby  reposed  in  them  are  fully 

discharged,  that  the  survivors  of  them  shall  nominate 

any  .other  as  they*  shall  mutually  agree  upon,  incase 

the  party  dying  shall  not  have  named  (me  to  supply 

his  place,  which  said  person  shall,  immediately  upon 

taking  upon  him  the .  burtkm  of  the  trwk  hereby 

created,  be.  esteemed  as  the  person  so  dying,  mid  shall 

be  entitled  to  a  proportionable  share .  of  th§  kgflcy 

hereby  bequeathed  to  the  trustees."    Deceased* made 

Mary  Butteraorth,  his  wife,  executrix,  for*  her  tlifc* 

and  then  substituted  the  three  aforesaid  trustees* 

his  executors.   The  wife  proved  .the  will,  but/  took 

no  notice  of  a  codicil  which  bears  even  date  with 

the  will ;  Samuel  Stanley  died  before  deceased's 

wife,  and  made  no  appointment  of  a  wigpessor: 

Edward*  and  Bentley,  after  the  wife's  death,  took 

probate,  and  appointed  one  Dennisoa  in. the.  place 

of  Stanley;    Dennison  died,  and  they,  in  like 

manner,  appointed  Petec<  Davenpart,  who  died 
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preiooativb  without  making  any  appointment.    19th  February, 


Court. 


1739,  the  wife  being  then  dead,  Edwards  and 
December  it.  Bentley  took  the  probate ;  Edwards,  by  writing 
under  his  hand,  appointed  William  Harris  his 
successor,  and  Edwards  died  in  January,  1751 ; 
Bentley  died  in  May,  1751,  without  making  any 
appointment.  3rd  June,  1751,  administration  die 
bonis  non,  cum  testamento  was  granted  to  Thomas 
Jones,  one  of  the  three  substituted  residuary  lega- 
tees, on  suggestion  that  the  trustees  had  not  ap- 
pointed any  successor.  25th  August,  1752,  Fan- 
shaw  brought  in  the  codicil  and  appointment  of 
William  Harris,  and  took  out  citation  against 
Jones,  to  bring  in  the  administration,  and  to  shew 
cause  why  it  should  not  be  granted  to  Harris,  and 
to  exhibit  an  inventory.  The  decree  was  person- 
ally served,  and  returned  14th  September,  1752, 
and  continued  to  the  first  session  of  Michaelmas 
Term,  1752.  Caesar  appeared  for  Jones,  and  de- 
nied Harris's  interest.  We  have  proved  Edwards's 
appointment  of  Harris. 

■ 

Dr.  Pinfold,  for  Jones. — Agreed  the  facts  were 
truly  stated  by  Dr.  Hay ;  insisted  that  deceased 
intended  always  to  have  three  acting  trustees; 
that  Harris  did  not  pretend  to  any  right,  either 
upon  the  death  of  Edwards  or  Bentley.  The 
question  is,  whether  the  appointment  of  Harris  is 
agreeable  to  the  will. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  the  appointment  of  Harris  was 
not  agreeable  to  the  will ;  he  ought  to  have  been 
appointed  by  Edwards  and  Bentley  jointly  to  act 
with  them  in  the  stead  of  Stanley,  and  that  then 
Edwards  might  regularly  have  appointed  some 
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pension  to  have  acted  as  his  successor  upon  his  FMiooAmi 
death,  so  that  there  might  have  been  always 
(pursuant  to  the  intention  of  the  will)  three  acting 
trustees;  and  this  appeared  to  be  the  testator's 
meaning,  by  giving  to  every  new  appointed  suc- 
cessor a  proportionable  share  of  the  legacy  left  to 
the  trustees.  But  as  Harris  never  had  accepted 
the  appointment,  either  by  acting  jointly  with 
Edwards  and  Bentley,  or  after  Edwards's  death 
by  acting  with  Bentley  as  successor  to  Edwards, 
I  was  of  opinion  the  trust  had  not  been  regularly 
filled  up,  and  that  therefore  it  expired  with  Bent- 
ley, the  last  surviving  trustee;  and  therefore  I 
pronounced  against  Harris's  interest,  and  con- 
firmed the  administration  cum  testamento  granted 
to  Jones,  but  gave  no  costs. 


Cardale  against  Harvey  and  Others.  Deo«»b«rig. 

William  Rawlins  died  in  1735,  a  widower,  in-  The  Mart  it 
testate,  left  two  sons,  Thomas  and  William,  and  J^*^1? 
three  daughters,  Mary  who  married  Harvey,  Ca-  ^'JJ^  ^ 
therine  who  married  Dennis,  and  afterwards  mar-  per**  hating 
ried  William  Cardale,  clerk,  and  Ann  who  married  JlJti?)£' 
George  Bell.  In  January  1 735,  administration  was  £JJJ°J  %£mm 
granted  to  all  the  five  children  jointly ;  9000/.  of  *****•• 
the  estate  was  soon  after  distributed.  Thomas  and 
William  Rawlins  and  Mary  Harvey  died;    Ca- 
therine Dennis  and  Ann  Bell  the  surviving  admi- 
nistrators gave  letter  of  attorney  to  Harvey,  their 
brother-in-law,  to  manage  the  affairs  of  the  intes- 
tate's estates,  but  he  not  acting  to  their  liking,  they 
in  1738,  appointed  one  Borlace  to  manage  their 
said  affairs  in  Harvey's  room.    Catherine  Dennis 
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prerogative  married  Cardale,  and  she  and  Ann  Bell  are  since 

Court.  j 


dead,  leaving  goods  unadministered.  One  of  the 
^Tern?"  brothers  left  two  or  more  children,  to  whom  he  by 
December  19.  yf\\\  bequeathed  his  estate,  and  made  Borlace  his 
executor  and  testamentary  guardian  to  his  chil- 
dren. Cardale  took  administration  to  his  wife, 
Catharine,  and  as  such  prays  administration  de 
bonis  non  to  William  Rawlins  the  intestate  in  this 
cause,  and  George  Bell,  the  husband  of  Ann  Bell, 
one  of  deceased's  daughters,  and  administrator  to 
her,  joins  with  him.  George  Borlace,  as  testamen- 
tary guardian  of  William  Rawlins,  grandson  to  the 
deceased,  and  who  under  his  father's  will  is  like- 
wise entitled  to  a  share  of  the  intestate's  estate, 
also  prays  administration  de  bonis  non,  and  Harvey, 
husband  and  administrator  of  Mary  one  of  de- 
ceased's daughters,  joins  with  him. 

Dr.  Pinfold,  counsel  for  Borlace. —  Insisted  that 
,  the  Court  must  grant  it  to  the  grandson's  guardian 
for  his  use  as  next  of  kin  to  deceased,  and  relied 
on  the  case  of  (a)  Kindleside  and  Cleaver  in  the 
Delegates,  where  the  judges  held,  that  an  admi- 
nistration de  bonis  non  is  within  the  statute  of 
31  Ed.  3.  ch.  11.  and  must  be  granted  to  the  next 
of  kin,  as  well  as  a  simple  administration. 

Judgment  —  Sir  George  Lee. 

But  I  think  that  case  does  not  extend  to  other 

grants  of  administration  de  bonis,  for  there  the  case 

was,  that  a  feme  coverte  died  intestate,  leaving  a 

daughter,  Cleaver,  by  a  former  husband  ;  Kindle- 

(a)  Kindleside  v.  Cleaver,  Del  eg.  1st  July  1748.  Delegates: 
Mr.  Justice  Wright,  Mr.  Justice  Birch,  Drs.  Walker,  Simpson, 
Pinfold,  Jun.,  Chapman,  and  Collier.— This  appeal  was  from  a 
decision  of  Dr.  Bettesworth,  Prerog,  1745.  See  1  Hagg.  E.  R.345. 
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side,  deceased's  husband,  took  administration  to  p*mo«tiv» 

COO  RT» 

her,  made  his  will  a$d  appointed  his  son,  by  a 1 

former  wife,  William  Kindleside,  his  executor,  ^^J*11 
and  died ;  William  Kindleside  took  probate  of  his  n«»»beri». 
will,  and  then  prayed  administration  de  bonis  of  his 
mother-in-law's  estate  as  having  the  interest; 
Cleaver,  the  daughter  of  the  intestate,  likewise 
prayed  it,  and  the  Judge  of  the  Prerogative  held, 
she  as  next  of  kin  to  the  intestate  was  entitled  to 
it,  though  ttie  interest  was  in  the  representative  of 
the  husband,  and  the  Delegates  were  unanimonsly 
of  the  same  opinion,  but  in  that  case  the  daughter 
was  next  of  kin  to  the  mother  at  the  time  of  the 
death  of  the  intestate,  and  if  she  left  choses  in 
action,  the  property  of  which  the  husband  had  not 
altered,  she  also  was  beneficially  entitled  to  them, 
though  the  husband  as  such  by  special  privilege 
was  entitled  to  the  administration  and  her  other 
effects ;  whereas  the  grandson  was  not  next  of  kin 
at  the  time  of  the  intestate's  death,  though  he  was 
now  become  so.  However  as  the  grandson  had  an 
interest  in  the  intestate's  estate  under  his  own 
father's  will,  and  was  ,a  lineal  descendant  of  the 
intestate,  and  now  at  the  time  of  granting  the  ad- 
ministration de  bonis  was  the  intestate's  next  of  kin, 
I  decreed  the  administration  de  boms  to  George 
Borlace,  the  guardian  of  the  minor  grandson,  and 
for  his  use,  notwithstanding  Gardale  had  some- 
what a  greater  interest,  and  I  think  the  adminis- 
tration de  bonis  non  is  well  granted,  because  where- 
ever  it  is  granted  to  one,  who  at  the  time  of  the. 
grant  is  next  of  kin,  it  is  granted  agreeably  to  the 
statute,  and  therefore  is  legally  granted,  and  in  this 
case  the  grandson  had  an  interest  in  the  intestate's 
estate,  and  though  it  is  a  good  general  rule  to  grant 
administration  to  the  largest  interest,  yet  that  is 

n  2 
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P"c£0AT1T'  on*y  intr°ducecl  by  practice,  not  by  any  positive 

1  law,  and  the  Court  is  not  obliged  to  grant  it  to  the 

MTam"M  larSest  interest.     I  did  not  give  costs. 

Dictator  19. 


{In  my  Chambers.) 

December  22.  SEEMAN    against    SEEMAN. 

tul.^utor7  Dr.  Pinfold,  for  Magdalen  Seeman.  —  Isaac 
shoaid  be  in  his  Seeman  died  4th  April,  1751,  at  a  quarter  past 
time  ftUerationi  seven  in  the  evening.  He  had  made  his  will  on 
"unprovided**  6th  August,  1735,  executed  and  attested  by  three 
hediwcudlhe11  witoesses,  and  he  had  appointed  his  wife  sole  ex- 
•iterations.        ecutrix  and  residuary  legatee ;   he  gave  several 

legacies  to  his  relations,  amongst  them  a  legacy  of 
one  hundred  guineas  to  his  sister,  Magdalen  See* 
man,  my  client.  Almost  all  the  legacies  now  ap- 
peared to  be  obliterated,  and  particularly  that  of 
one  hundred  guineas  to  his  sister  Magdalen. 

Phillips,  for  Magdalen  Seeman,  entered  a  caveat 
against  proving  the  will.  Hughes  appeared  for 
Elizabeth  Seeman,  the  widow,  and  gave  an  affi- 
davit of  scripts  and  scrolls.  Hughes  denied  Mag- 
dalen's interest ;  she  gave  an  allegation  propound- 
ing it,  and  has  examined  one  witness  to  shew  that 
the  obliterations  were  not  made  till  after  the  de- 
ceased was  dead.  Hughes,  for  the  widow,  has 
given  an  allegation  to  prove  the  -contrary,  and  has 
examined  two  witnesses.  It  is  proved  that  the 
deceased  declared  affection  for  his  wife,  and  that 
he  would  strike  out  the  legacies  in  her  favour, 
but  he  did  nothing  till  the  day  he  died ;  he  then 
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called  for  his  will,  and  ordered  his  wife  to  strike  prwooaw* 

them  out,  but  she  would  not;  he  then  sent  for      1 

his  apothecary,  Badon,  and  one  Gaton,  a  neigh* 
bour,  who  says  the  deceased  was  dying  when  he 
came  in,  and  that  Miss  Johnstone,  the  widow's 
niece,"  struck  out  the  legacies  after  the  deceased 
was  dead ;  it  is  certain  the  will  was  not  read  to 
the  deceased  after  the  obliterations  were  made. 
The  question  will  be,  whether  the  obliterations 
were  made  before  or  after  the  deceased  was  dead. 

Dr.  Hay  contr&,  for  Elizabeth  Seeman,  the 
widow.  —  The  deceased  died  at  a  quarter  past 
seven  in  the  evening  of  4tb  April,  1751.  His  cir- 
cumstances had  decreased,  and  therefore  he  in* 
tended,  for  the  benefit  of  his  widow,  to  leave  out 
the  legacies.  About  six  in  the  evening  on  which 
he  died,  he  expressed  great  uneasiness  that  his 
will  was  not  altered,  and  desired  his  wife  to  do  it/ 
but  she  would  not,  because  there  were  not  wit- 
nesses present;  the  deceased  then  ordered  his 
maid  to  fetch  Mr.  Badon,  his  apothecary,  and 
Mr.  Gaton,  a  neighbour,  to  be  witnesses;  when 
Caton  came  in,  the  deceased  said  to  him,  "  I  am 
full  in  my  senses ;"  immediately  after  Gaton  came 
in  the  legacies  were  struck  out  by  Miss  Johnstone 
and  the  widow  together ;  the  deceased  died  soon 
after,  and  Miss  Johnstone  left  off  as  soon  as  Gaton 
or  somebody  in  the  room  said  the  deceased  was 
dead. 

Witness  far  Magdalen  Seeman. 
George  Caton.  —  "  The  deponent  had  no  ac- 
quaintance with  the  deceased;  only  knew  him. 
by  sight,  but  the  day  he  died,  the  deponent  was 
sent  for  to  go  to  his  house ;  he  went  into  the  de- 
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P"cou AtIVK  cease^8  chamber ;  he  was  then  dying,  and,  ad 

1      the  deponent  believes,  entirely  insensible;  the 

M 'xTiiT1*  widow  was  then  in  the  room ;  a  paper,  which  he 
believes  was  the  deceased's  will,  lay  on  a  table  in 
the  said  room,  and  was  then  fair,  and  without  any 
obliterations  as  the  deponent  saw ;  after  lie  had 
been  in  the  room  three  or  four  minutes,  somebody 
said  the  deceased  was  dead,  and  thereupon  Miss 
Johnstone,  niece  to  the  widow,  made  several 
scratches  on  the  will  with  a  pen  and  ink,  and 
then  the  widow  did  the  same ;  and  she  then  of- 
fered to  read  the  will  to  the  deponent,  but  he  re- 
fused to  hear  it ;  the  widow  then  went  to  the  fire 
to  dry  the  will ;  the  apothecary  and  several  others 
were  then  present ;  the  deponent  cannot  say  what 
legacies  were  struck  out,  but  verily  believes  the 
several  legacies  now  appearing  to  be  obliterated, 
were  so  obliterated  after  it  was  said  the  deceased 
was  dead." 

Witnesses  for  the  Widow. 

Jane  Baptist.  —  The  deponent  has  several  times 
heard  the  deceased  say,  some  of  the  legacies 
should  be  struck  out  of  his  will ;  she  heard  him 
say  [so  within  a  year  of  his  death ;  the  deceased 
had  a  great  affection  for  his  wife. 

Jane  Johnstone.  —  The  producent  is  the  depo- 
nent's aunt;  the  deponent  has  known  the  de- 
ceased for  twelve  years  before  his  death,  and  has 
frequei>tly  heard  him  say,  he  had  made  his  wife 
executrix  and  residuary  legatee ;  and  often  said 
his  circumstances  grew  worse  every  day.  A  short 
time  before  his  death,  the  deceased  said,  he  would 
alter  his  will,  and  put  out  the  legacies  ;  the  de- 
ponent told  him,  she  had  heard  he  said  so ;  he 
replied,  "  Aye,  there  is  not  so  much  to  leave/' 


ECCLESIASTICAL  COURTS;   1752.  183 

and  said  it  peevishly.    The  deceased  had  a  great  prerogative 
affection  for  his  wife,  and  shewed  it  on  all  occa-  ***' 

sions ;  he  had  had  the  gout  for  three  weeks  before  Mixe™*" 
he  died.  About  six  in  the  evening  of  the  day  he  Dwemberss. 
died,  he  declared  he  apprehended  his  death,  was 
near,  and  ordered  his  wife  to  fetch  his  will,  and 
to  put  out  the  legacies ;  she  replied,  she  could  not 
do  it,  as  there  were  no  witnesses  present;  but 
she  fetched  the  will ;  the  deceased  seemed  very 
uneasy  that  his  apothecary  had  not  staid,  and 
speaking  to  his  wife,  said,  "  Do  you  do  it,  or  let 
Jenny  do  it,  or  any  body  do  it,"  or  to  that  effect; 
and  immediately  ordered  the  maid  to  send  for 
Mr.  Badon,  the  apothecary,  and  to  go  herself  to 
Mr.  Caton,  a  near  neighbour  and  intimate  ac- 
quaintance of  the  deceased  s,  in  order,  as  the  de- 
ponent apprehended,  to  be  witnesses  to  his  alter- 
ing his  will;  the  deponent  sent  the  maid  for 
Badon ;  and  went  herself  for  Caton,  and  met  him 
in  the  street ;  he  went  with  the  deponent  to  the 
deceased's  house ;  the  deceased  was  sitting  up  in 
a  chair  by  the  bedside,  when  he  ordered  his  will 
to  be  fetched ;  but  afterwards  turned  himself  off 
the  chair  on  his  bed.  Caton  came  into  the  room 
with  the  deponent,  and  went  to  the  deceased  s 
bed  and  asked  him  how  he  did  ;  he  replied,  "  I 
am  in  my  full  senses."  The  will  then  lay  on  a 
table,  and  pen  and  ink  by  it ;  and  the  deponent, 
immediately  after  Caton  came  into -the  room,  and 
and  before  Badon  came,  struck  out  several  of  the 
legacies,  and  the  producent  darkened  them  by 
making  the  scratches  broader,  but  the  deponent 
was  in  so  much  hurry,  because  the  deceased  was 
then -dying,  that  she  cannot  say  whether  she 
struck  out  all  the  legacies,  or  whether  the  produ- 
cent struck  out  some.     The  deceased  died  about 
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pbirooathte  a  quarter  after  seven  in  the  evening;  all  the  lega* 

1     ctes  were  obliterated  by  the  deceased's  own  hand, 

and  the  deceased  was  sensible  till  after  Caton 
came  in. 

1.  Int.  The  obliterations  were  made  in  the  de- 
ceased's room ;  he  was  dying  while  the  respon- 
dent made  them ;  he  was  sensible  when  the  re* 
spondent  began ;  Caton  was  in  the  room  all  the 
time  while  the  respondent  was  making  the  oblite- 
rations ;  Caton  said  the  deceased  was  dead,  and 
then  the  deponent  stopt.  Caton  and  Badon  both 
saw  whatwas  done ;  Caton  told  the  respondent  she 
did  not  know  what  she  was  about.  2.  Int.  None 
of  the  obliterations  were  made  before  Caton  came 
in ;  she  believes  that  on  Caton  s  coming  in,  the 
pf  oducent  said  that  the  deceased  was  dying. 

The  will  was  read. 

Dr.  Pinfold?*  argument  for  Magdalen.  —  Caton 
is  entirely  disinterested ;  Johnstone  is  niece  to  the 
producent,  and  therefore  under  some  bias ;  Caton 
and  Johnstone  widely  differ  as  to  the  deceased's 
being  sensible.  The  deceased  did  not  voluntarily 
speak  to  Caton,  and  he  says  the  deceased  was,  he 
believes,  entirely  insensible.  It  does  not  appear 
that  anybody  told  Caton  what  was  the  occasion  of 
his  being  sent  for ;  Caton  says,  he  had  not  been 
in  the  room  'above  three  or  four  minutes  before 
somebody  said,  the  deceased  was  dead ;  if  the 
deceased  was  not  in  his  senses,  he  was  the  same 
as  dead ;  for  the  alterations  must  be  made  in  the 
testator's  pretence,  and  the  presence  of  one  who 
knows  not  what  is  doing,  is  the  same  as  if  he  was 
absent 
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Dr.  Hay,  for  the  widow.  —  The  question  is,  p*i«ogaw« 

whether  the  deceased  was  dead  before  the  altera-     1 

tions  were  made,  not  whether  he  was  insensible ; 
if  it  is  not  certain  that  the  deceased  was  dead  be* 
fore  the  alterations  were  made,  but  it  is  only 
doubtful  whether  he  was  then  dead,  or  alive,  the 
Court  will  follow  the  deceased's  intentions,  which 
are  clearly  proved  to  have  been,  that  the  legacies 
should  be  struck  out,  and  will  decree  probate  of 
the  will  to  pass  to  the  widow  with  these  oblitera- 
tions as  they  now  stand. 

Judgment  —  Sir  George  Lee. 

I  was  of  opinion  that  the  deceased's  intention  to 
have  the  legacies  struck  out  was  fully  proved ;  and 
that  it  was  his  settled  desire  to  his  death ;  that  his 
intention  was  founded  on  good  reason,  or  the  de- 
crease of  his  fortune,  and  the  regard  he  had  for 
his  wife,  to  whom  he  could  not  leave  a  sufficient 
maintenance. 

I  thought  the  weight  of  the  evidence,  both  from 
positive  testimony,  and  from  circumstances,  was 
greater  in  support  of  the  assertion  that  he  was 
alive,  when  the  alterations  were  made  in  the  will, 
than  in  support  of  the  contrary  assertion ;  and  I 
agreed  with  Dr.  Hay,  that  if  it  was  doubtful,  whe- 
ther the  testator  was  alive,  or  not,  when  the  alter- 
ations were  made,  the  Court  ought  to  go  as  far 
as  it  could  by  law,  to  support  the  testator's  mani- 
fest intention. 

I  likewise  thought  it  was  not  necessary  that  the 
deceased  should  be  in  his  senses  at  the  instant  the 
alterations  were  made ;  it  was  sufficient  that  he 
was  fully  in  his  senses  when  he  directed  the  al- 
terations to  be  made,  and  that  they  were  made  in 
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p*«*OOATIV*  his  lifetime ;  in  the  case  of  Garnetv.  Sellars,(a)T)e- 
legates,  the  only  questions  were,  whether  the  de- 
ceased was  in  his  senses  when  he  gave  instructions 
for  his  will;  and  whether  the  will  was  reduced 
into  writing  before  the  testator  was  dead ;  and  the 


(a)  Oarnett  v.  Sellars,  Deleg.  23d  November  1751.  The 
Judges  Delegates  present  at  the  sentence  were,  Mr.  Baron  Clive, 
Mr.  Justice  Birch,  Dr.  Simpson,  Dr.  Pinfold,  jun.,  Dr.  Collier, 
Dr.  Ducarel,  and  Dr.  Drisdale. 

This  case  is  again  referred  to  by  Sir  George  Lee  in  his  judgment 
of  Helyar  v.  Helyar,  Prerog.  Jan.  1754,  where  the  circum- 
stances are  given  more  in  detail.  One  peculiarity,  however, 
which  occurred  in  the  cause,,  is  not  stated,  (nor  was  it  necessary 
for  the  point  then  under  consideration  that  it  should  be,)  viz. 
that  .there  was  a  failure  of  proof  as  to  one  clause  of  the  will, 
as  will  be  seen  from  the  following  extract  of  the  sentence  as  it 
stands  recorded  in  the  Assignation  Book  of  the  High  Court  of  De- 
legates. "  The  judges  pronounced,  &c.  &c.  that  the  judge  from 
whom  the  cause  is  appealed  had  proceeded  wrong  in  pronouncing 
for  every  part  of  the  will,  or  testamentary  schedule,  pleaded  and 
propounded  on  the.  part  of  Hughes'  client,  in  the  first  instance  of 
this  cause,  and  in  decreeing  probate  thereof,  for  that  it  did  not 
appear  by  the  proof  in  this  cause  that  the  deceased  in  this  cause 
•So  in  the ori-  g*ve  direction  for  that  clause  in  the  said  testamentary,*  whereby 
ginl :  doabtlou  the  said  deceased  is  declared  to  stand  a  purchaser  for  the  leasehold 
^"btaitad.  estate> late  belonging  to  William  Tuffnell,  in  trust  for  George  Gar- 

nett,  but  that,  in  all  other  respects,  he  had  rightly  and  duly,  ad- 
judged and  decreed.  Wherefore,  the  Judges  Delegates  aforesaid 
revoked  the  decree  of  the*  judge  from  whom  this  cause  is  appealed, 
so  far  as  the  same  pronounced  for  the  said  clause  containing  the 
declaration  of  trust  as  to  the  estate  purchased  of  the  said  William 
Tuffnell ;  but  in  all  other  respects  they  confirmed  the  said  decree, 
and  decreed  probate  of  the  said  will,  or  testamentary  schedule,  so 
as  aforesaid  pleaded  and  propounded  on  the  part  and  behalf  of  the 
said  Hughes'  client,  in  the  first  instance  of  this  cause,  dated  14th 
April  1749,  to  the  executor  therein  named ;  omitting  the  said 
clause  containing  the  declaration  of  trust  as  to  the  estate  purchased 
of  the  aforesaid  William  Tuffnell ;  but  gave  no  costs  to  either 
party ;  and  lastly  the  judges,  at  the  petition  of  Hughes,  decreed  a 
monition  for  transmitting  the  said  original  will,  or  testamentary 
schedule,  bearing  date  14th  April  174&' 


>»» 
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Court  being  satisfied  in  those  two  points,  pro-  P"»<»ati*i 

nounced  for  the  will  without  enquiring  whether     1 

he  remained  in  his  senses  during  the  time  the  will 
was  writing. 

I  further  observed,  that  though  Magdalen  was 
the  only  legatee  who  prayed  that  her  legacy  might 
be  reinstated  in  the  will,  yet  she  had  offered  no 
evidence  in  support  of  her  particular  legacy ;  but 
her  evidence  equally  extended  to  reinstating  all 
the  other  legacies  which  were  struck  out ;  and  yet 
nobody  prayed  them  to  be  reinstated,  and  it  would 
be  going  too  far  for  the  Court  ex  officio  to  order  all 
the  legacies  to  be  replaced  in  the  will. 

Upon  the  whole  I  rejected  Magdalen  Seeman's 
petition,  and  decreed  probate  to  pass  to  the  widow, 
of  the  will  with  the  obliterations  as  they  then 
stood :  but  I  did  not  give  costs. 


{In  my  Chamber.) 

Franco  and  Franco  against  Alverenza  and      1753. 

De  Pinna.  

Jaaaerj  SO. 


Upon  a  Motion  for  a  Commission  of  Appraisement. 


Dr.  Paul,    for  Alvarenza  and  De  Pinna.  —  aiumm^ the 
Daniel  De  Flores  alias  De  Prado,  deceased,  ap-  c^^ttry 
pointed  his  two  daughters,  and  Abraham  and  ^^^ 
Jacob  Franco  his  executors;  the  Francos  have  tb«*ffida?itof 
taken  probate;  he  was  at  his  death  indebted  to  oi»u  " 
De  Pinna,  585/.  5*.     In  June  1743,  De  Pinna  .**—*: 

aioa  of  appraioe- 
aaea*  famed  fa  the  proiooee  of  the  advene  proctor,  withoet  aaj  objeotioa  take*  oa  hU  pert, 
held  to  be  final,  although  the  eoauaiaiioo  wai  ordered,  sot  to  iaaae  aider  seal  for  tea  days* 
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pruooative  was  insolvent,  and  was  afterwards  discharged  on 

L     the  Insolvent  Act  of  Parliament.    Alvarenza,  as 

jams?  so.  assignee  of  De  Pinna's  effects,  prayed  a  commis- 
sion of  appraisement  of  De  Flores'  estate ;  6th 
November  1762,  De  Pinna's  affidavit  of  said  debt 
being  exhibited,  the  Court  decreed  commission 
of  appraisement  to  pass  under  seal  in  ten  dajs 
from  that  time,  and  ordered  each  party  to  name 
commissioners ;  15th  November  1752,  within  the 
ten  days,  H.  Farrant,  proctor  for  the  Francos,  al- 
leged that  De  Pinna  was  indebted  to  deceased, 
instead  of  deceased  being  indebted  to  him,  and 
offered  to  confess  sufficient  assets;  De  Pinna's 
affidavit  is  full. 

Dr.  Hay,  same  side.  — *  We  have  an  affidavit  of 
Alvarenza  as  well  as  of  De  Pinna,  to  prove  the 
debt ;  the  only  question  is,  whether  the  commis- 
sion which  is  decreed,  shall  go  under  seal. 

* 

Dr.  Simpson,  for  Francos.  —  Caveat  being  en- 
tered and  warned  on  17th  October  1752,  Tyndall 
appeared  for  De  Pinna,  and  prayed  commission  of 
appraisement. 

1  Sess.  Mich.  1752,  Crespigny  appeared  for 
Alvarenza,  and  alleged  him  to  be  a  creditor  to  de- 
ceased in  585/.  5*.,  and  exhibited  De  Pinna's  affi- 
davit in  proof  of  the  debt,  and  prayed  the  com- 
mission before  prayed  by  Tyndall  to  go  under 
seal.  Farrant  then  in  Court,  and  did  not  oppose, 
believing  there  was  a  proper  affidavit.  The  affida- 
vit is  general ;  does  not  set  forth  cause  of  debt, 
and  Alvarenza  did  not  say  he  had  not  received 
satisfaction;  Francos  admitted  assets,  declared 
they  would  not  plead  plene  administravit,  and  al- 
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leged  that  De  Pinna  was  a  debtor  to  De  Flores.  p*mk*aot« 

Crespigny  now  insists  that  the  decree  of  the  6th      L 

November,   was  final,  and  that  the  commission    ,aMt,J  80- 
ought  to  pass  the  seal. 

8th  December  1752,  Alvarenza  and  De  Pinna 
gave  in  further  affidavits.  De  Pinna  swears  that 
at  the  time  of  his  insolvency,  De  Flora  owed  him 
585/.  5s.  for  which  he  has  had  no  satisfaction,  and 
Alvarenza  swears  he  believes  De  Pinna  has  sworn 
true.  De  Pinna  was  insolvent  in  June  1743  ;'  in 
February  1744  De  Flores  swore  in  Chancery  that 
De  Pinna  was  debtor  to  him  before  his  insolven- 
cy above  1000/.  upon  the  balance  of  an  account. 
10th  November  1741  Lord  Chancellor  decreed 
that  an  account  should  be  taken  by  a  master  of 
what  De  Pinna  owed  to  De  Flores ;  that  suit  is 
still  depending,  and  this  pretended  debt  is  upon  a 
matter  of  an  unsettled  account.  By  said  decree 
in  Chancery  of  10th  November  1741,  200/.  bank 
stock  was  ordered  to  be  transferred  by  De  Pinna 
to  trustees,  as  a  security  for  Flores. 

Evidence  for  Alvarenza. 
Act  of  Court  of  17th  October  1752. 

Farrant  prayed  probate;  Crespigny  assigned 
to  set  forth  Alvarenza's  interest ;  Tyndall  for  De 
Pinna  alleged  him  to  be  a  creditor  to  deceased, 
and  prayed  commission  of  appraisement  and  mo- 
nition to  shew  deceased's  effects,  which  the  judge 
decreed,  and  assigned  Tyndall  to  extract  it  by 
first  session  next  term,  his  client  making  oath  of 
his  debt ;  probate  decreed,  undergoing  monition, 
&c.  in  case  De  Pinna  makes  oath  of  his  debt. 

1st  Session  Michaelmas  term,  5th  Nov.  1752, 
Crespigny  alleged  Alvarenza  to  be  a  creditor  in 
in  586/.  5s.  and  brought  in  affidavit  of  his  debt ; 
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Pe,cod»t "*  commiS8ion  returnable  last  session  of  this  term ; 
— - —     commissioners  to  be  named  in  ten  days,  otherwise 
jamitfj  so.    to  g0  ex  parte .  prcsent  Farrant  and  Tyndall,  pray- 
ing nothing. 

2d  Session,  5th  November  1752,  Farrant  al- 
leged it  does  not  appear  by  the  affidavit  exhibited 
by  Crespigny,  that  deceased  was  indebted  to  his 
client ;  and  therefore  that  he  is  not  entitled  to 
commission,  &c»  and  prayed  to  be  heard. 

Affidavit  for  Alvarenza. 

Isaac  Lusitano  de  Pinna  sworn  3d  November 
1752.  —  Swears  positively  that  deceased  was  in- 
debted to  him  in  585/.  5*.  no  part  of  which  he,  or 
as  he  believes,  his  assignee,  has  received. 

Offered  to  read  Alvarenza's  affidavit,  which  was 
made  and  exhibited  since  6th  November  1752,  and 
at  same  time  objected  that  the  affidavits  of  Francos 
could  not  be  read,  because  this  Court  could  not 
try  the  validity  of  the  debt ;  it  must  be  taken  upon 
the  affidavit  of  the  creditor,  and  could  not  be  con-* 
troverted. 

.Dr.  Paul,  on  that  point,  cited  Rupert  Brown's 
case,  and  Hughes  and  Bui  fee  ley  (a),  in  the  Delegates ; 

(a)  Hughes,  I  think,  is  clearly  a  misnomer,  or  rather,  owing  to 
a  clerical  error,  the  name  of  Hughes  has  been  written  for  that  of 
Lewis.  Subjoined  is  an  exact  transcript  of  a  very  valuable  note  of 
the  case  of  Lewis  v.  Bulkeley,  Deleg.  1732-3,  which  I  have  found 
amongst  the  MS.  papers  of  Sir  George  Lee.  The  internal  evidence 
is  such  as  to  leave  no  doubt  but  that  it  is  the  case  alluded  to. 

Delegates,  Serjeants'  Inn,  Fleet-street,  February  13,  1732-3, 
coram  Judges  Page,  Probyn,  Fortescue,  Thompson,  Lee ;  Doctors 
Tindall,  Pinfold,  Strahan,  Audley,  Kinaston,  Isham,  BramstOD, 
Cottrell. 

lewis  et  lewis  contra  bulkeley  per  carem. 
.  This  cause  began  originally  in  the  Consistory  Court  of  Bangor, 
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there  must  be  a  certain  sum  sworn  to ;  May  1748,  h^T1TI 
Prerog.,  Smart  and  Cross  v.  Mitchell,  Smart  and 


January  80. 


upon  the  will  of  one  Mary  Williams,  alias  Hampton,  and  was  ap- 
pealed from  thence  to  the  Arches,  where  the  first  sentence  was 
affirmed,  and  from  thence  to  the  Delegates. 

In  the  first  instance  William  Lewis,  Esq.  was  examined  as  a 
witness,  who,  in  an  interrogatory  put  to  him,  deposed  that  he  was 
a  legatee  in  the  said  will,  in  a  piece  of  plate  which  he  had  since 
received,  and  was  worth  about  eight  pounds,  and  added  that,,  if 
the  will  should  he  set  aside,  he  would  be  entitled  to  an  equal 
share  of  the  deceased's  effects  with  Ann  Lewis,  the  opponent  in 
this  cause.  The  deposition  of  this  witness  was  read  in  the  Court 
at  Bangor,  but  in  the  Arches  it  was  objected  that  he  had  a  specific 
legacy,  which,  if  the  will  should  be  set  aside,  might  be  recovered 
again  from  him  by  the  administrator,  and,  therefore,  he  having  an 
interest  under  the  will,  could  not  be  a  witness  to  support  it.  Dr. 
Be ttes worth,  dean  of  the  Arches,  was  of  opinion  the  objection  was 
good,  and  would  not  suffer  his  deposition  to  be  read  ;  and  this 
rejection  of  him  was  not  appealed  from ;  but  afterwards,  when  the 
cause  was  heard  in  the  Delegates,  on  the  5th  December  1 732, 
(the  rejection  of  this  witness  not  having  been  entered  in  the 
minute  book  of  the  Arches  Court),  the  counsel  for  the  will  offered 
to  read  his  deposition  there,  upon  which  the  counsel  for  the  other 
side  made  the  same  objection  to  him  that  had  been  before  made  in 
the  Arches ;  and  after  much  debate,  the  Court  was  divided  in 
opinion ;  to  wit,  Judge  Page,  Judge  Fortescue,  Dr.  Tindall, 
and  Dr.  Pinfold  were  of  opinion  that  he  was  a  good  witness : 
Judge  Lee  (a),  Dr.  Audley,  Dr.  Bramston,  and  Dr.  Cottrell,  were 
of  the  contrary  opinion :  whereupon  a  commission  of  adjuncts 
was  obtained,  and  on  13th  February  1732,  this  point  was  solemnly 
argued  before  the  whole  commission,  as  above-named,  the  majority 
of  whom  were  of  opinion  he  was  a  good  witness,  and  that  his 
deposition  ought  to  be  read. 

It  was  agreed  by  all  the  judges  of  the  common  law,  that  if  the 
will  should  be  set  aside,  the  administrator  might  recover  the  legacy 
by  an  action  of  trover,  and  they  seemed  to  agree  that  there  was  no 
difference  between  this  and  a  pecuniary  legacy,  for  in  that  case 
also,  if  the  will  wherein  such  legacy  was  devised,  was  set  aside, 
the  legacy  might  be  recovered  from  a  legatee  who  had  received  it 


(a)  Afterward*  Lord  Chief  Justice  Lee,  brother  to  Sir  George  Lee. 
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prerogative  Cross,  as  creditors,  made  oath  of  debt,  and  prayed 
PKt*      commission,  Mitchell  confessed  assets,  but  Court 
/tnoarj  so.    decreed  commission . 

Judgment  —  Sir  George  Lee, 
I  was  of  opinion,  that  if  they  read  Alvarenza's 
affidavit,  the  affidavits  of  the  Francos,  in  answer, 
ought  to  be  read ;  for  though  this  Court  cannot  try 
the  debt,  yet  it  can  try  whether  the  affidavit  of  the 
debt  is  a  sufficient  one ;  for  though  De  Pinna  has 
sworn  to  a  certain  sum,  yet  if  it  shall  appear  from 
the  counter-affidavits  that  his  demand  arises  upon 
an  unsettled  account,  his  affidavit,  according  to 
the  settled  determinations  of  this  Court,  was  not 


by  an  indebitatus  assumpsit ;  so  that  they  seemed  to  agree  that 
the  objection  would  lie,  with  regard  to  their  being  interested,  against 
all  witnesses  that  were  legatees  of  any  sort,  unless  they  renounced 
their  legacies  in  proper  form ;  but  those  of  the  commissioners  who 
were  of  opinion  that  he  was  a  good  witness,  seemed  to  found  their 
judgment  on  his  answer  to  the  interrogatory,  in  which  Lewis 
swore  he  was  entitled  to  share  in  the  distribution  under  an  intesta- 
cy, and  from  thence  argued  that  he  could  be  under  no  bias,  be* 
cause  he  must  have  a  better  interest  to  set  this  will  aside,  than  he 
could  have  under  an  eight  pounds  legacy  to  support  it.  The 
judges  who  were  of  the  contrary  opinion  argued  that  the  rule  of 
law,  that  no  person  could  be  a  witness  where  he  had  an  interest, 
was  clear  and  determined ;  and  that  the  smallness  of  the  interest 
did  not  alter  the  general  rule ;  that  the  interest  under  the  will  was 
clear  and  certain,  whereas  that  under  an  intestacy  was  uncertain, 
there  being  no  constat  of  the  quantum  of  the  estate,  nor  of  the 
degree  he  stood  in  as  to  distribution,  and,  therefore,  an  uncertain 
interest  could  not  be  set  in  competition  with  one  that  was  certain* 

The  judges  who  were  of  opinion  that  the  deposition  of  Lewis 
ought  to  be  read,  were  Judge  Page,  Judge  Fortescue,  —  TindaU, 
Pinfold,  Strahan,  Kinaston,  Isham,  Bramston,  Doctors.  The 
judges  of  the  contrary  opinion  were  Judge  Probyn,  Baron  Thomp- 
son, Judge  Lee, — Audley,  Cottrell,  Doctors. 

In  this  case  I  was  of  counsel :  vide  my  notes. — (MSS.  Cases  of 
Sir  George  Lee.) 
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sufficient  to  obtain  a  commission.  But  I  sug- 
gested to  the  counsel  for  Alvarenza,  that  if  they 
read  the  affidavit  of  Alvarenza  which  was  made 
subsequent  to  6th  November,  they  would  give  up 
thereby  their  first  point,  viz.,  that  the  decree  of 
the  6th  November  was  final,  and  consequently 
that  the  matter  was  res  judicata ;  which  point  I 
thought  ought  first  to  be  determined,  for  it  would 
be  to  no  purpose  to  go  into  the  affidavits  if  I  had 
already  made  a  fined  decree  which  I  could  not 
alter ;.  and  thereupon  that  point  was  argued,  and 
the  council  for  Francos  insisted  that  they  were  in 
time  to  oppose  the  commission  issuing  under 
seal  (a) ;  for  though  it  was  decreed  on  6th  No* 
vember,  yet  the  decree  was  not  complete  till  it 
was  under  seal,  and  before  the  ten  days  given  for 
naming  commissioners  was  expired,  they  had  ob- 
jected to  the  affidavit  of  the  debt,  and  therefore 
the  decree  of  the  Court  was  not  yet  final,  since 
the  seal  was  not  yet  affixed  to  the  commission. 
1  But  I  was  of  opinion  the  decree  for  a  commis- 
sion of  appraisement  made  on  6th  November,  in 
presence  of  H.  Farrant,  proctor  for  Francos,  who 
neither  objected  to  the  affidavit  or  to  granting  the 
commission,  was  final,  though  the  commission  was 
not  to  pass  under  seal  till  ten  days  after,  because 
the  Court  was  to  make  no  further  order  thereon ; 
for  it  was  then  decreed  to  pass  under  seal,  and 
the  actually  putting  the  seal  to  it  was  a  ministerial 
act  of  an  under  officer,  in  consequence  of  that  de- 
cree ;  that  if  they  had  not  appealed  from  the  de- 
cree, they  could  not  appeal  from  setting  the  seal 
to  the  commission,  no  more  than  a  man  who  has 


PftBuooATirr. 
Court. 

Juatry  80. 


(a)  A  similar  point  was  raised  in  the  case  of  West  and  Smith 
w.  Willby,  3  Phill.  379. 

VOL.  I.  O 
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prerogative  not  appealed  from  a  decree  of  excommunication 

1      can  appeal  from   a  significavit,  which  is  conse- 

jMoarjso.  qUential  upon  the  excommunication;  so  if  the 
Court  pronounces  against  a  will  and  decrees  ad- 
ministration to  the  next  of  kin,  but  orders  it  not 
to  pass  under  seal  till  fifteen  days  after,  if  the  ad- 
verse party  neglects  to  appeal  within  the  fifteen 
days  from  that  decree,  he  cannot  afterwards  ap- 
peal from  setting  the  seal  to  the  letters  of  admi- 
nistration ;  and  in  this  case,  if  the  decree  on  6th 
November  was  complete  and  final,  I  was  functus 
officio,  and  was  not  at  liberty  to  consider  the  affi- 
davits, or  any  thing  that  has  been  done  subse- 
quent, and  therefore  I  rejected  Farrant's  petition, 
and  ordered  the  commission  of  appraisement  to 
pass  under  seal;  but  the  time  for  naming  com- 
missioners and  for  the  return  being  elapsed,  I  al- 
lowed ten  days  de  novo  for  naming  commissioners 
on  the  part  of  Farrant's  clients,  and  directed  the  com- 
mission to  be  returnable  on  the  15th  of  March  1753. 


Appealed,  but  my  decree  was  affirmed  (a)  by  the 
Delegates  25th  June  1754,  and  the  cause  remitted. 


(a)  The  Judges  Delegates  present  at  the  sentence  were,  Mr. 
Justice  Foster,  Mr.  Baron  Smythe,  Dr.  Walker,  Dr.  Collier,  Dr. 
Smalbroke,  and  Dr.  John  Bettesworth. 

The  minute  in  which  the  sentence  is  embodied  shews  that  a 
question  was  raised  before  the  Delegates  as  to  the  nature  and 
extent  of  the  appeal ;  it  is  as  follows  : — 

"  Crespigny  alleged  that  the  appeal  interposed  in  this  cause  did 
not  extend  to  the  acts  or  decree  of  the  judge  from  whom  this  cause 
is  appealed,  of  the  6th  and  15th  Nov.  1752,  and  that  the  judges 
were  limited  to  enquire  into  the  act  of  the  judge  of  the  30th  Janu- 
ary 1753.    Farrant  alleged  that  the  appeal  by  him  interposed  did 
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Prerogative 
Court. 


Sudyer  and  Sudyer  against  Man.  January so. 

Dr.  Paul,  for  Sudyer. —  John  Sudyer,  deceased,  a  witneu  pro- 

a    a    a 

has  made  his  will,  and  appointed  James  Sudyer,  JJ£d  "boe££ 
his  son,  and  William  Sudyer,  his  brother,  execu-  •}*«**% of » 

7  J       '  »  ■  ring  under  a  will, 

tors,  who  have  propounded  the  will ;   Elizabeth  without  renoun- 
Man,  deceased's  daughter,  opposes  it.    The  exe-  hit  %«"' Ap* 
cutors  produced, and  examined  Samuel  Whitbread  gf^otltat 
as  a  witness,  who  has  a  legacy  of  a  ring  in  the  h*  ^T^  m 
will,  without  renouncing  or  receiving  the  legacy ;  pres»ed,  ud 
he  has  been  cross-examined  by  Man,  but  the  de-  mono"  bu  «- 
positions  are  not  published,  nor  is  the  term  pro-  J^ilf  b^T 
batory  expired.     We  pray  that  his  deposition  may  ***** t0- 
be  suppressed,  and  that  he  may  be  at  liberty  to 
renounce  or  receive  his  legacy,  and  may  then  be 
re-examined ;    a  witness  examined  without  re- 
nouncing, may  afterwards  renounce  and  be  re-ex- 
amined.   Prerog.  Hill  and  White,  Lewis  Ormsby, 
a  witness,  examined  to  prove  General  Sannay's 
will,    without    renouncing;    did  afterwards    re- 
extend  to  the  acts  of  the  6th  and  15th  Nov.  1752 ;  and  prayed  that 
the  judges  would  enquire  into  and  determine  the  said  acts. 

The  judges  having  heard  advocates  and  counsel  and  proctors 
on  both  sides,  were  of  opinion  that  the  said  appeal  did  not  extend 
to  the  acts  of  the  6th  and  15th  Nov.  1752,  and  that  they  were 
restrained  from  enquiring  into,  or  determining  upon,  any  other  act 
than  that  of  the  30th  January  1753. 

Crespigny  and  Farrant  produced  definitive  sentences  in  writing 
which  for  their  respective  parties  they  prayed  to  be  read,  signed; 
and  promulged,  and  given. 

The  judges  ordered  the  sentence  porrected  by  Crespigny  to  be 
read,  which  was  read  accordingly,  (the  clauses  which  related  to 
costs  being  first  struck  out),  pronouncing,  remitting,  declaring, 
and  doing  in  all  things  as  are  therein  contained,  there  being  many 
witnesses  present/' 

o  2 


196  CASES  DETERMINED  IN  THE 

Prerogative  nounce,  and  was  re- examined.     Prerog.  Hughes 
O0RT'      and  Voxley,  one  of  the  proctors  in  the  cause  exa- 
jamurj  so.    mined  the  witnesses ;  Court  suppressed  the  de- 
positions, and  ordered  the  witnesses  to  be  re-ex- 
amined. 

m 

Dr.  Hay,  for  Man,  chiefly  urged  that  Whitbread 
ought  not  to  be  re-examined,  because  he  had  been 
cross-examined,  and  thereby,  knowing  the  inter- 
rogations, might  frame  his  new  deposition  accord- 
ingly. 


Judgment  —  Sir  George  Lee. 

But  as  the  witness  was  examined  only  upon  a 
common  condidit,  I  thought  there  could  be  no 
danger  of  that  sort,  and  ordered  the  deposition  of 
Samuel  Whitbread  to  be  suppressed,  and  that  he 
should  renounce  or  be  paid  his  legacy  (a),  and  then 
should  be  examined  again ;  and  ordered  Cheslyn, 
proctor  for  Sudyer,  to  pay  1/.  6*.  &d.  to  Adderley, 
proctor  for  Man,  for  costs ;  whereupon  Adderley 
declared  he  would  consent  in  acts  of  Court  that 
the  present  deposition  should  be  read,  and  that  he 
would  not  object  against  the  witness  at  the  hear 
ing  qf  the  cause  as  interested ;  which  consent  of 
the  proctor  was  entered  in  acts  of  Court ;  but  for 
the  greater  security,  I  directed  he  should  exhibit 
a  proxy  from  his  client,  authorising  him  to  give 
such  consent. 


(a)  See  Cooper  v.  Derrienic,  1  Hagg.  E.  R.  483. 
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(In  my  Chamber.) 


Harrison  by  her  Guardian  against  Rhodes.      HiUrj  Term, 

J  February  8. 

On  Admission  of  a  Libel  in  a  Cause  of  Legacy. 


Mary  Rhodes  made  her  "frill,  dated  30th  Aug.  a  leg**  held  to 

,_--  •  i    «  «  t>*       i  %        ©err?  mtemt 

1748 ;  appointed  Samuel  Rhodes,  executor,  who  from  three 
took  probate ;  she  gave  a  legacy  of  J 00/.  to  Eliza*  Jb«"toiho7the 
fceth  Harrison,  her  niece,  a  minor,  **to  be  paid  her  twUt0f- 
%  my  executor  within  three  months  after  my  decease" 
Harrison,  is  a  minor  about  eight  years  old.     Ann 
Harrison  was  appointed  guardian  to  her  in  June 
1752.     Deceased  died  in  1748.     The  guardian 
fcned  for  the  legacy  with  interest  from  die  expira- 
tion of  three  months  from  the  deceased's  death. 

Dr.  Paul,  for  Rhodes,  the  efrecutar — opposed 
giving  interest  longer  than  from  die  time  when  the 
legacy  was  demanded,  and  moved  that  it  might 
be  specified  in  the  libel,  when  it  was  demanded ; 
said  his  client  was  ready  to  tender  the  legacy  with 
interest,  from  that  time  cited.  Precedents  in 
Chancery,  161,  Jolliffv.  Chew,  legacy  shall  not 
carry  interest  till  it  is  demanded. 

Dr.  Hay,  contra,  for  Harrison. — 2  Salkeld,  415. 


198 


Akches 
Court. 

Hilary  Term, 
Febmary  8. 


CASES  DETERMINED  IN  THE 

Snell  v.  Dee,  (a)  if  a  legacy  is  devised  generally, 
interest  shall  be  paid  to  a  minor  from  the  end  of 
the  year  from  the  testator's  death ;  but  a  major 
shall  have  interest  only  from  his  demand ;  where 
a  legacy  is  left  from  a  day  certain,  interest  shall 
accrue  from  that  time. 


Judgment  —  Sir  George  Lee. 

I  admitted  the  libel  as  laid,  and  declared  my 
opinion  that  interest  was  due  from  the  three  months 
after  the  testator's  death,  because  it  was  a  legacy 
to  a  minor  and  her  niece,  and  because,  by  limiting 
a  day  for  payment  she  had  expressly  shewed  her 
intention  that  the  executor  should  have  advantage 
of  the  money  only  for  a  short  time,  while  he  could 
collect  in  the  effects,  and  it  must  be  presumed  he 
had  made  interest  of  the  money ;  but  as  a  guardian 
was  appointed  but  in  June  last,  I  thought  he  was 
not  in  mord. 


Mr,  Cheslyn,  proctor  for  the  executor,  prayed 
till  next  court  to  consult  with  his  client,  whether 
he  should  tender  the  legacy  with  interest  from  the 
three  months;  which  I  granted,  and  condemned 
his  client  mil.  6s.  8d.  costs  for  the  motion. 


(a)  The  point  decided  by  Lord  Chancellor  Cowper,  in  the  case 
of  Snell  v.  Dee,  was,  that  wherever  the  time  is  annexed  to  the 
legacy  itself,  and  not  to  the  payment  of  it,  it  becomes  a  lapsed 
legacy,  if  the  legatee  dies  before  the  time  expires.  2  Salkeld, 
415.  —  See  also  1  Brown,  298,  and  3  Brown,  473. 


ECCLESIASTICAL  COURTS;  1763.  199 


Patten  against  Castleman. 


Arches 
Court. 

Hilar/  Term, 
February  8. 


Appeal  from  the  Consistory   Court  of  Bath  and 

Wells  upon  a  Grievance. 


Dr.  Pinfold,  for  Patten. — The  Rev.  Mr.  Castle-  a  tentera  of 
man,  brought  a  suit  against  Patten  for  a  marriage  t™*™^ 
fee;    gave  in  his  libel  in  April  1752;  lays  that  j£^*7£ 
Patten's  wife  was  his  parishioner,  and  was  not  pro**  that  the 
married  at  his  church,  and  therefore  sued  for  the  p»  J  with°°u« 
customary  fee  of  five  shillings.  c^tf°L^ 

5th  of  May.  Patten  gave  a  negative  issue.    De-  ofwhtebbfhad 
cree  for  his  answers.  *>?*»  exoom»B- 

\6th  of  June.  Patten  sworn  and  admonished  to 
answer  next  Court,  23d  of  June ;  he  did  not  ap- 
pear, was  pronounced  contumacious ;  his  pain  re- 
served to  the  3d  sess.  14th  July. 

4th  of  July.  Patten  is  assigned  to  give  in  his  \ 
answers  this  day,  and  the ,  term  probatory  is  con- 
tinued ;  in  the  morning  only  witnesses  produced ; 
Judge  adjourned  till  four  in  the  afternoon,  and 
then  at  four  adjourned  immediately  to  the  Chan- 
cellor's house ;  at  his  house  the  Chancellor  admo- 
nished Patten  to  give  in  his  answers  immediately.  ■ 
The  minutes  do  not  carry  what  further  was  done. 

21  st  of  July.  On  its  being  alleged  that  Patten's 
answers  were  not  given  in,  the  Judge  pronounced 
him  contumacious,  but  reserved  his  pain  to  next 
Court. 

28th  of  July.  Judge  decreed  publication,  and 
Castleman's  proctor  alleged  Patten's  answers  were 
not  given  in ;  Patten's  proctor  alleged,  that  on  the 
J  4th  of  July,  Patten  delivered  a  paper  at  the  ad- 
journment of  the  Court,  and  owned  them  to  be  his 
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answers,  and  subscription  thereto,  and  left  them 
with  the  Register.  Castleman's  proctor  denied  the 
said  allegation.  The  judge  decreed  Patten  to  be 
excommunicated.  We  appeal  from  this  excom- 
munication. Patten's  answers  are  transmitted  in 
the  process,  in  these  words ;  "  The  tenor  of  the 
paper  alleged  by  Gell,  proctor  for  Patten,  on  the 
28th  of  July,  to  be  exhibited  by  Patten  on  an  ad- 
journment of  the  Court  to  Mr.  Chancellor's  house, 
and  owned  to  be  his  answers,  and  his  subscription, 
and  left  with  the  Deputy  Register,"  and  then 
follows  the  personal  answers  signed  by  Patten. 

Dr.  Paul,  contra,  for  Castleman.  —  1 4th  April, 
1752,  citation  returned ;  14th  July,  Patten  was  to 
give  in  his  answers ;  it  does  not  appear  by  the  pro- 
cess that  answers  were  given  in  on  14th  July* 


Judgment  —  Sir  George  Lee. 

I  was  of  opinion,  though  it  did  not  appear  from 
the  act  of  14th  July,  that  Patten's  answers  wens 
given  in ;  yet  it  appeared  clearly  from  the  process 
under  the  judge's  seal,  and  the  Register's  certifi- 
cate as  above  that  they  in  fact  were  given  in,  be- 
cause they  were  transmitted  in  the  process,  and  it 
was  certainly  a  grievance  on  Patten  to  be  decreed 
to  be  excommunicated  for  not  doing  what  he  had 
done.  I  therefore  pronounced  for  the  appeal,  re- 
versed the  decree,  and  condemned  Castleman  in 
20/.  costs. 
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CoilftT. 


Harry  against  Littleton.  mimy  T«m, 

FrtnnfjS. 


(An  Appeal  from  the  Consistory  Court  of  Llandaff.) 


Dr.  Jenner,  for  Littleton,  w  Westoot  Littleton,  J2£ni£ 
clerk,  vicar  of  Goldcliff,  in  the  diocese  of  Laada$  ruh  in  which  he 
brought  a  suit  for  tithes  against  Edward  Harry ;  u>«  plough  «d 
sued  for  a  modus  of  2d.  an  acre,  per  annum,  for  JJjJiJj  from"101 
the  years  1747  and  1748,  amounting  in  the  whole  J^SSSbX 
to  9s.  Ad.  for  ten  acres  of  pasture  ground  in  the  ^^J^"1 
parish  of  Goldcliff,  fed  by  Harry  with  unprofita-  The  tmw  h*r. 


We  cattle.   Alleges  of  any  other  sun  a  quantity  of  ?Ld«  for  I 
tithes,  &c.    No  tender  by  Harry,  but  he  gave  in  *£J£^  {Jjj1^ 
bis  answers.    Littleton  has  examined  four  wit*  ftied  *• io* 
nesses ;  James  Junes,  one  of  them,  is  proprietor  ■«■  right,  it  u 
of  the  said  ten  acres,  which  he  lets  to  Harry  for  J^ETtT'1 
fife  guineas  a  year ;  and  James  also  keeps  ten  j^^JJ4"1 
other  acres  in  his  own  hands,  for  which  he  paid  a»«»r. 
the  vicar  2d.  per  acre.    Harry  pleaded  that  lit- 
iletoH  is  vicar  of  Golddiff,  *iA  the  parish,  or  dm* 
pelry  of  Nash  thereto  annexed,  and  that  he  held 
lands  in  Nash,  and  other  lands  to  fcbe  amount  of 
nine  acres  and  a  half  in  Goldcliff,  which  fast  he  fed 
with  cattle,  for  which  he  paid  tithes  in  kind  at  Nash, 
and  sets  forth  an  ancient  modus  or  custom  ife  Gold* 
cliff9  that  if  he  has  paid  tithes  in  one  parish,  he 
is  not  to  pay  in  the  other.    Littleton  was  instituted 
and  inducted  only  to  Goldcliff,  and  sues  as  vicar 
thereof.     Nash  is  a  separate  parish,  though  Lit- 
tleton happens  to  be  vicar  thereof,  and  it  appears 
so  in  Ecton's  Valor.     10th  September,  1751,  sen- 
tence at  Llandaff,  condemning  Harry  to  pay  2tf. 
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an  acre,  as  a  modus,  in  lieu  of  tithes  for  ten  acres 
of  ground  in  the  parish  of  Goldcliff,  which  he 
depastured  with  unprofitable  cattle  in  the  years 
1747  and  1748,  amounting  to  3$.  4rf.,  and  con- 
demned Harry  in  16/.  costs.  From  this  sentence 
he  has  appealed. 

Drs.  Paul  and  Bettesworth,  control.  —  No  proof 
of  the  modus,  nor  that  the  land  was  depastured 
with  unprofitable  cattle. 

Witnesses  far  Littleton. 
1 .  James  James,  yeoman,  aet.  40.  —  Deponent 
has  twenty  acres  of  land  in  the  parish  of  Gold- 
cliff;  ten  acres  thereof  he  let  to  Harry  in  1747 
and  1748,  at  five  guineas  a  year,  which  Harry 
depastured,  and  for  each  acre  grazed  with  dry 
cattle ;  2d.  an,  acre  is  due  by  custom,  to  the  vicar, 
and  the  deponent  has  paid  such  modus,  and  did 
in  the  said  years  pay  2d.  an  acre  for  the  ten  acres 
he  held  himself,  and  presumes  Harry  ought  to 
pay  the  same,  in  case  he  grazed  them  with  dry 
cattle.  .  The  deponent  does  not  know  with  cer- 
tainty that  he  did. 

-  2.  Edmund  Harry,  aet.  49.  —  Harry  held  ten 
acres  in  Goldcliff,  in  1747  and  1748,  which  he 
grazed  in  those  years  with  dry  cattle  of  several 
sorts,  for. which  lands  2d.  an  acre  is  due  by  cus- 
tom, as  the  deponent  has  been  informed,  and  he 
believes  Harry  ought  to  have  paid  so. 

,1.  Int.  Does  not  know  whether  Nash  is  an- 
nexed to  Goldcliff.  3.  Int.  Cannot  swear  Harry 
fed  the  said  lands  wholly  with  unprofitable  cattle. 

.  3.  Thomas  Bevan,  aet.  40. — Proves  Harry  held 
ten  acres .  in  Goldcliff,  which  he  grazed  with  dry 
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cattle  of  several  sorts,  and  there  is  due  by  custom 
2d.  an  acre  for  each  acre  so  fed,  as  he  is  informed, 
and  believes,  and  the  deponent  thinks  he  ought  to 
have  paid  such  sum  to  the  vicar. 

2.  Int.  Knows  of  no  custom  between  Nash  and 
Goldcliff.  3.  Int.  Does  not  know  whether  the 
cattle  fed  on  the  said  acres  were  bought  for  his 
farm,  or  to  be  sold  again. 

4.  Catherine  Bevan,  set.  40.  —  Proves  Harry 
had  ten  acres  in  Goldcliff  in  1747  and  1748,  which 
he  fed  with  dry  cattle,  for  which  2d.  an  acre  by 
custom  is  due,  as  she  has  been  informed  and  be- 
lieves. 

2.  Int.  Respondent  is  not  well  acquainted  with 
the  custom  of  paying  tithes  in  either  of  the  pa- 
rishes of  Goldcliff  or  Nash,  and  knows  nothing  of 
a  custom  between  the  parishes.  3.  Int.  Does  not 
know  to  what  use  he  applied  the  cattle  fed  on  the 
said  ten  acres. 


Aechbs 
Court. 
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Harry's  allegation  read. 


2.  Harry  paid  all  his  tithes  for  1747  and  1748. 

3.  Proponent  held  in  Goldcliff  nine  acres  and  a 
half,  which  he  grazed  with  cattle,  he  bred  for  the 
dairy,  for  which  he  paid  tithes  in  kind  at  Nash, 
and  also  with  dry  cows,  and  with  colts  and  fillies 
bred  for  his  farm  at  Nash,  for  all  which  he  paid 
the  usual  moduses  at  Nash. 

4.  Denies  modus  of  2d.  an  acre  is  due  in  Gold- 
cliff for  cattle  bred  paying  tithes  in  Nash. 

5.  Proponent  fed  ten  acres  in  Goldcliff  with  the 
cattle  he  bred  for  the  farm  at  Nash ;  no  sum  is 
due  for  grazing  ten  acres  in  Goldcliff,  because 
proponent  lived  in  Nash,  and  paid  all  tithes  there 
in  kind,  for  both  parishes. 
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ness  to  prove  the  custom ;  the  other  witnesses 
only  speak  to  hearsay. 

Dr.  Bettesworth,  same  side.  —  Insisted  that  the 
modus  of  2d.  an  acre  was  not  proved,  nor  that  the 
ten  acres  occupied  by  Harry  were  fed  with  un- 
profitable cattle,  and  that  Nash  was  annexed  to 
the  vicarage  of  Goldcliff,  and  therefore  -that  the 
sentence  pronouncing  for  the  modus  ought  to  be 
reversed  with  costs. 


Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion  the  sentence  ought  to  be 
affirmed ;  for  Harry  had  put  his  defence  upon  a 
custom,  that  if  a  man  has  land  in  Nash  in  which 
he  has  cattle  for  the  plough  and  pail,  and  which 
pay  tithes  there,  he  is  excused,  from  paying  tithes 
for  unprofitable  cattle  depasturing  in  Goldcliff, 
which  custom  he  had  not  proved ;  and  it  would 
be  an  absurd  and  unreasonable  custom,  unless 
Nash  was  a  part  of  the  parish  of  Goldcliff, 
which  he  ought  to  have  proved,  but  had  not ;  on 
the  contrary,  it  appeared  clear  from  Ecton's  Valor; 
that  Goldcliff  and  Nash  were  distinct  parishes, 
though  they  now  happened  to  be  enjoyed  by  the 
same  incumbent,  and  therefore  he  had  totally 
failed  in  the  proof  of  his  defence.  On  the  con- 
trary it  did  appear  that  he  had,  in  1747  and  1748, 
depastured  barren  cattle  on  the  ten  acres  he  held 
in  Goldcliff,  for  which  some  tithes  were  due  to 
the  vicar ;  and  if  there  was  not  a  modus  he  would 
be  entitled  to  tithes  ad  valorem:  that  it  did  not 
seem  to  be  denied  that  there  was  a  general  cus- 
tom of  paying  2d.  an  acre  in  Goldcliff  for  bar- 
ren cattle  fed  there,  for  Harry  had  only  insisted 
that  he  was  not  subject  to  such  custom,  because 
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lie  paid  tithes  in  Nash :  that  though  the  custom 
or  modus  was  not  proved  by  the  vicar  in  the  full- 
est manner,  yet  I  thought  a  less  evidence  would 
be  sufficient  in  this  case,  because  the  vicar  sued 
by  insisting  on  the  modus  for  a  less  sum  than 
he  would  be  entitled  to  for  tithes  of  common 
right,  and  therefore  was  diminishing  the  legal  de- 
mand he  would  have,  if  there  was  no  modus  in 
the  parish,  and  it  was  clear  he  was  entitled  to 
tithes,  or  something  in  lieu  thereof,  for  the  ten 
acres  of  pasture  which  Harry  held  in  the  parish 
of  Goldcliff  in  the  years  1747  and  1748 ;  and 
therefore  I  affirmed  the  sentence,  and  remitted 
the  cause,  and  condemned  Harry  in  20/.  costs. 
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PREROGATIVE  COURT  OF  CANTERBURY. 


(In  my  Chamber.) 


Sutton  against  Smith  and  Others. 


(On  a  Grant  of  an  Administration  pendente  lite.) 


February  10. 


Dr. Hay,  for  Ashbury  Sutton.— Samuel  Sutton  ad  appUoatio. 
died  in  November,  1749 ;  made  a  will  6th  No-  {^"t^jjfc,, 
vember,  1749,  and  named  Philip  Smith  executor,  «»i  **•••*■ 
who  took  probate.     Deceased  left  a  brother  and  oiai  meTror" 
several  nephews  and  nieces.     Ashbury  Sutton,  ESS.** WM 
one  of  his  nephews,  was  at  Maryland  when  de- 
ceased died ;   he  is  since  come  home,  took  out 
process  against  the  executor  to  bring  in  the  pro- 
bate, and  prove  the  will  by  witnesses,  &c.     Pro-  • 
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p**"*""'  oes»  returned  last  Michaelmas  term.    Smith  has 

brought  in  the  probate,  and  given  in  a  common 

SJSJj^i!!   conduHt,  and  haa  examined  the  four  subscribing 
witnesses.    The  will  is  in  these  words : 

"I,  Samuel  Sutton,  oitisen  and  brewer,  make 
this,  testament  relating  to  my  niece,  Mr*.  Eliza* 
beth  Edwards,  and  do  give  her  five  pound*  a  year 
for  eight  years,  if  she  live,  to  be  paid  by  Mr.  Phi* 
lip  Smith,  my  executor  to  this  will,  to  be  paid  on 
May-day  every  year. 

"  Sam u£i*  Sutton. 
She  shall  have  no  more  of  my  effects. 
Signed,,  sealed,  published,  and  delivered, 
in  the  presence  of  us,. 
Witness,  "  Elizabeth  Sutton, 
"  John  Sutton, 
"  Joseph  Sutton, 
"  Adam  Critch," 
Smith  hat  possessed  himself  of  all  deceased's 
effects.    The  question  upon  the  merits  will  be, 
whether  the  executor  has  any  other  interest  than 
for  the  use  of  Elizabeth  Edwards ;   the  present 
question  now  is,  whether  an  administration  pen- 
dente lite  shall  be  granted.     Smith  has  received 
several  large  sums,  and  several  other  large  sums 
are  now  due  to  deceased's  estate.     Deceased  had 
an  exclusive  patent  for  fourteen  years  for  ex- 
tracting foul  air  out  of  ships  by  fire,  ten  years  of 
which  are  expired ;  and  pending  the  suit,  nobody 
has  a  right  to  use  the  patent.    We  propose  John 
Prestwick,  of  London,  merchant,  to  be  adminis- 
trator, and  offer  10,000/.  security. 

Dr.  Paul,  contriL  —  Probate  granted  in  coin* 
man  fonn  to  Smith,  who  executed  the  patent.  A 
great  deal  q(  money  is  due  from  the  government ; 
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the  cause  now  stands  ex  priora,  and  may  be  heard  Prerogative 
this  term  ;  copies  of  the  depositions  are  delivered       CoURT' 
to  both  parties.     Administrations  pendente  lite  are 
never  granted  but  when  the  estate  is  perishable, 
or  the  cause  likely  to  depend  long ;  deceased  left 
a  brother,  who  was  content  with  the  will. 


Hilary  Term, 
February  10. 


N.  B.  The  motion  was  made  only  upon  the  act 
of  Court,  and  two  or  three  answers  to  interroga- 
tories, put  to  the  witnesses  on  the  condidit,  were 
read,  but  no  affidavits  (as  usual)  were  exhibited  to 
shew  the  estate  was  perishable,  or  that  the  money 
in  Smith's  hands  was  in  danger  of  being  lost. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  that  administrations  'pendente  lite 
ought  never  to  be  granted  without  special  cause ; 
and  in  this  case,  there  being  no  evidence  to  sup- 
port the  motion,  and  the  cause  being  soon  to  be 
heard,  I  rejected  the  petition  for  an  administration 
pendente  lite. 


ARCHES  COURT  OF  CANTERBURY. 


Bird,  alias  Bell,- against  Bird. 

Bird  brought  a  suit  against  his  wife,  Bird,  alias 
Bell,  for  nullity  of  marriage,  by  reason  of  a  former 
marriage,  in  the  Court  of  the  Commissary  of  St: 
Paul.  The  wife  appealed  upon  a  grievance,  in 
admitting  certain  articles  of  the  husband's  libel ; 
and  now  she  prays  the  Court  will  decree  the  hus- 

VOL.  i.  p 


February  19. 

In  a  suit  for 
nullity  of  mar- 
riage brought  by 
the  husband,  a 
<U  facto  mar- 
riage being  ad- 
mitted, the  boa- 
band  ia  to  bear 
the  expenoes  of 
the  wife. 
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band  to  pay  her  a  sum  of  money  to  pay  her  ex- 
penses in  hearing  the  cause  upon  the  grievance, 
which  the  husband  opposes,  and  insists  that  she 
is  not  his  lawful  wife,  and  therefore  he  is  not  to 
bear  her  expenses. 

The  act  of  Court  sets  forth  —  that  it  appears 
from  his  libel  that  she  and  Bird  were  married  to- 
gether, by  licence,  at  the  parish  church  of  St. 
Bennet's  Paul's  Wharf,  on  7th  February,  1735, 
and  lived  together  as  husband  and  wife  till  9th 
October,  1750,  when  he,  without  any  cause, 
turned  her  out  of  doors  without  any  money ;  that 
she  has  had  eight  children  by  him  under  the  said 
marriage ;  that  her  first  husband  was  dead  before 
her  second  marriage,  and  that  Bird,  in  order  to 
obtain  a  .licence  for  their  marriage,  swore  her  to 
be  a  widow.  Bird,  on  the  contrary,  only  alleges 
that  her  first  husband  was  alive  at  the  time  of  his 
marriage  to  her,  that  therefore  such  marriage 
was  null  ab  initio,  and  he  is  not  bound  by  law  to 
pay  her  expenses. 

Bell  made  affidavit  on  16th  February  1753,  that 
Bird  turned  her  out  of  doors  on  9th  October  1750, 
without  any  money ;  that  she  has  nothing  to  pay 
the  expenses  of  the  suit,  or  to  support  herself. 


Dr.  Paul,  for  the  wife,  -r-  She  cannot  be  ad- 
mitted to  sue  as  a  pauper,  because  she  has  a  hus- 
band who  is  not  a  pauper.  When  he  took  the  li- 
cense he  swore  she  was  a  widow.  Clarke's  Praxis, 
tit.  206,  Oughton's  Edit.,  in  suit  beween  husband 
and  wife  she  is  entitled  to  alimony  and  costs  ; 
they  admit  a  marriage,  but  object  that  it  is  null. 


Dr.  Hay,  same  side.  —  It  is  sufficient  for  us 
upon  this  point  to  shew  a  marriage  de  facta ;  if  a 
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woman  brings  a  suit  for  impotency  against  her      arches 

husband,  she  is  to  have  alimony  and  costs  during      , 1 

the  suit,  and  that  is  a  much  stronger  case  than    "£'^19! 
this ;  for  there  the  woman  who  prays  the  alimony 
and  costs,  affirms  the  marriage  was  null  ab  initio ; 
whereas  in  this  case  the  man  affirms  and  the  wife 
denies  it. 

Dr.  Pin/old,  contri,  for  Bird.  —  At  present  it 
is  a  question,  whether  there  is  any  marriage  at  all ; 
for  if  she  had  a  husband  living  at  that  time,  the 
transaction  with  Bird  was  not  a  marriage,  but  a 
profanation  of  marriage.  To  entitle  to  alimony  and 
costs,  there  must  be  a  marriage  proved  or  con* 
fessed.  No  case  cited  where  costs  have  been  al- 
lowed to  the  woman  in  a  catise  of  this  sort ;  giving 
her  costs  is  determining  against  us  upon  the  merits, 
for  it  is  declaring  Bird  to  be  her  husband ;  he 
swore  her  to  be  a  widow  in  the  warrant  for  the 
licence  upon  her  information. 

Judgment — Sir  George  Lee. 
I  said  I  had  never  met  with  a  question  of  this 
sort  before,  and  as  no  case  had  been  cited,  I  sup- 
posed it  never  had  been  determined,  though  it 
seemed  strange  to  me  that  it  had  not;  but  as  there 
was  no  precedent,  I  must  determine  it  upon  the  (a) 
general  principles  of  law  and  reason.  The  man  by 

(a)  I  apprehend  that  this  decision,  which  seems  to  have  been 
in  a  case  prima  impresaionis,  has  descended  to  our  times  with 
the  authority  to  which  it  is  justly  entitled.  In  all  matrimonial 
causes  where  a  fact  of  marriage  is  established,  and  the  parties  have 
not  separate  incomes,  the  husband  is  liable  during  the  progress  of 
the  cause  to  pay  for  the  maintenance  of  his  wife  and  the  costs  of 
the  suit.  But  in  a  case  of  gross  fraud,  it  would  I  presume,  be 
competent  to  the  judge  to  condemn  the  asserted  wife  in  costs, 
at  the  termination  of  the  suit. 

P  2 
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his  suit  admitted  that  he  was  married  to  her  de 
facto,  and  it  was  alleged  and  not  denied  that  he 
had  lived  with  her  as  his  wife  for  many  years,  and 
had  eight  children  by  her,  and  under  that  marriage 
he  had  a  right  jure  mar  it  i  to  possess  himself  of 
whatever  she  had,  and  must  be  supposed  to  have 
done  so,  and  consequently  she  could  have  no 
money  of  her  own  to  defend  herself,  against  his 
suit.  I  must  presume  till  the  contrary  appeared  in 
evidence,  that  she  was  his  wife  dejure,  as  well  as 
de facto,  for  otherwise  she  must  be  guilty  of  bigamy, 
and  is  a  felon  by  statute  of  Jac.  1 .  (a) ;  but  the  law 
presumes,  on  the  contrary,  every  body  to  be  inno- 
cent till  they  are  proved  guilty.  I  must  therefore 
suppose  her  at  present  to  be  his  lawful  wife,  and 
as  such  entitled  to  have  costs,  as  she  prays  to  de- 
fend herself  in  this  suit,  and  she  cannot'  be  ad- 
mitted a  pauper,  because  she  is  at  this  time  a 
married  woman  and  her  husband  is  not  a  pauper  *, 
I  therefore  decreed  Bird  the  husband  to  pay  her 
10/.  for  the  expences  of  bearing  the  appeal. 


February  19. 


Riler  alias  Ryler  against  Cozen. 


Appeal  from  Norwich  on  a  Grievance. 


The  same  faith  Dr.  Pinfold,  for  Richard  Riler.  —  In  March 
to°Mpiea  ST to  1  749,  the  Rev.  Mr.  John  Cozen,  as  lessee  and 
u^qS^  farmer  of  the  tithes  of  the  vicarage  of  Cherry 
eometimeserden  Markham,  in  Norfolk,  under  the  vicar,  Mr.  Chap- 
to  be  deiifered  pelow,  ci ted  Riler,  in  a  cause  of  substraction  of 
wanted*  for""  tithes  and  Easter  offerings,  and  gave  in  a  libel  for 
u  oai  PdoSno'  many  species  of  tithes  with  a  schedule  annexed, 

ob  a  registration  being  made  of  the  instrument*,  and  on  an  undertaking  from  the  party  requiring 
them,  that  they  shall  be  attended  with  at  the  hearing  of  the  otose. 


(a)  Stat.  1  Jac.  1.  c.  11. 
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which  was  admitted  3d  April  1750 ;  on  24th  April, 
negative  issue  given  and  degree  for  answers ;  22d 
May,  tender  of  4$.  Ad.  for  all  tithes  made  in  court 
on  behalf  of  Riler  which  was  refused ;  10th  July, 
answers  given  in,  denying  Cozen  to  be  lessee  and 
farmer ;  same  day  Cozen  gave  allegation  pleading 
the  lease  of  the  tithes,  which  was  admitted;  31st 
July,  he  gave  in  another  allegation,  pleading  ar- 
ticles of  agreement,  which  was  admitted ;  14th  Jan. 
1752,  Riler  gave  an  allegation  in  answer  to  the 
libel,  pleaded  stat.  13  Eliz.  c.  20,  and  18  Eliz. 
c.  1 1.  (a),  and  that  Chappelow  the  vicar  and  lessor 
has  not  resided  on  his  vicarage,  but  has  been  absent 
above  eighty  days  in  each  of  the  years  in  which 
tithes  are  demanded/  and  that  therefore  the  lease 
is  void  by  said  statutes ;  25th  Feb.  1752,  the  judge 
rejected  this  allegation,  and  decreed  the  original 
lease  and  articles  of  agreement  to  be  delivered  out 
of  court,  being  first  registered,  and  that  the  same 
faith  should  be  given  to  the  copies  as  to  the  ori- 
ginals. Cozen's  proctor  propounded  all  acts,  and 
the  judge  assigned  to  conclude  next  court.  5th 
March  appeal  interposed  from  the  whole  of  this 
decree. 

Riler's  allegation  read. 

1st  Art.  recites  1st  and  2nd  articles  of  the  libel, 
viz.  that  Cozens  is  lessee  and  farmer  of  Markham 
vicarage,  and  as  such  entitled  to  tithes,  &c. ;  al- 
leges it  is  false,  for  by  statute,  13  Eliz.  chap.  20, 
lease  of  benefice  is  not  good  longer  than  while  in- 
cumbent is  resident,  and  not  absent  above  eighty 
days  in  one  year,  and  the  incumbent  in  that  case 
forfeits  one  year's  profits  to  the  poor,  and  stat.  18 
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Eliz.  o.  11.  enacts  that,  upon  conviction  of  the 
incumbent,  the  ordinary  shall  grant  sequestration 
of  the  -benefice ;  and  in  case  he  neglects  *  to  do  so 
for  two  months,  the  occupiers  may  retain  their 
tythes;  alleges  that  Chappelow  did  lease  said 
vicarage  to  Cozens  for  three  years;  alleges  the 
lease  is  void  by  said  statutes ;  and  therefore  no- 
thing is  due  to  Cozens. 

2d  Art.  pleads  that,  during  the  lease,  and  for  the 
time  tithes  are  demanded,  Chappelow,  the  vicar, 
has  been  not  resident  in  each  year  above  80  days, 
and  is  now  non-resident. 

3d  Art.  pleads  identities  of  parties,  lease,  &c. 

4th  Art.  that  Riler  is  not  subject  to  pay  tithes 
to  Cozens,  and  that  this  suit  is  improperly  brought 
by  him. 

Dr.  Paul  for  Rev.  John  Cozens. —  This  is  a 
civil  cause  for  tithes ;  the  vicar,  Chappelow,  is  not  a 
party ;  they  cannot  enquire  into  his  non-residence ; 
there  should,  before  this  plea  was  given  in,  have 
been  a  prosecution  against  him,  but  there  has  not, 
stat.  18  Eliz.  c.  11.  s.  7.  Clark's  Praxis,  tit.  104. 
Oughton's  edit,  (a) 


Dr.  Pinfold  contr&,  for  Rider. — Cozens*  title  is 
under  the  lease,  and  our  allegation  is  to  shew  that 
the  lease  is  void ;  the  allegation  is  not  offered  to 
affect  Chappelow,  but  to  oppose  a  demand  in  a  civil 
cause.  The  original  lease  ought  not  to  have  been 
delivered  out  till  the  cause  was  ended ;  the  prac- 
tice as  well  as  the  reason  of  the  thing  is  so.    The 

(a)  The  citation  from  Clark  must  have  been  with  reference  to  the 
exhibits,  the  title  referred  to  being,  "De  exhibitione  instrumentorum 
coram  judice,  facientium  ad  probationem  contentorum  in  propo- 
sitis  actoris  sive  rei." 
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judge  assigns  to  propound  all  acts  on  one  side  only, 
and  then  at  the  same  time  concludes  the  cause, 
which  is  irregular. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  the  allegation  ought  to  have 
been  admitted,  for  it  was  offered  to  shew  the  lease 
was  void,  which  would  be  a  bar  to  the  suit,  for 
then  Cozens  could  have  no  title  to  the  tithes,  and 
consequently  could  not  sue  for  them ;  but  Chap- 
pelow's  right  to  the  tithes  was  not  at  all  affected 
by  this  suit,  nor  could  he  in  this  cause  be  punish- 
ed with  the  loss  of  a  year's  profits  of  his  benefice. 
I  thought  the  judge  had  done  wrong  in  decreeing 
the  original  lease  and  articles  of  agreement  to  be 
delivered  out,  and  ordering  that  the  same  faith 
should  be  given  to  the  copies  as  to  the  originals ; 
for  many  observations  might  arise  on  original  deeds 
which  would  be  lost  if  only  copies  were  before  the 
court ;  indeed,  when  it  has  appeared  that  original 
deeds  were  wanted  for  other  purposes,  this  court 
had  sometimes  ordered  them  to  be  delivered  out, 
factd  registration,  and  upon  the  party  praying  it 
undertaking  that  they  should  be  attended  with  at 
the  hearing  of  the  cause,  which  was  not  done  in 
this  case;  and  lastly,  I  thought  the  judge  had 
done  wrong  in  assigning  Cozens'  proctor  only  to 
propound  all  acts,  and  at  the  same  time  assigning 
to  conclude  the  next  court;  whereas  he  should 
have  assigned  both  proctors  to  propound  all  acts 
the  next  court.  I  therefore  pronounced  for  the 
appeal,  reversed  the  whole  decree  of  the  25th  Fe- 
bruary, 1752,  admitted  the  allegation  given  by 
Riler,  and  condemned  Cozens  in  25/.  costs. 
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HUarjr  Teim.         RENAULT  ullOS  HeRDMAN  agdiflSt  SAULNIER. 
Februaij  22.  ° 

Tbefor^ryofa       2)r.  Hay,  for  Herdman.  —  Horatio  Herdman, 
bUihed.  alias  John  James  Renault,  is  executor  in  a  will  of 

Elie  Berthon,  widower,  who  died  on  9th  August, 
1749 ;  this  will  is  dated  4th  April,  1749,  in  which 
the  residue  is  given  to  Herdman.  Caveat  by  Saul- 
nier,  which  Herdman  warned.  Saulnier  is  execu- 
tor of  a  will,  dated  28th  April,  1740,  and  of  a 
codicil,  dated  6th  February,  1746;  by  Saulnier's 
will,  deceased  has  given  him  50/. ;  to  Louisa  Saul- 
nier, deceased's  housekeeper,  20/.  for  mourning, 
ten  guineas  for  rent,  and  a  quarter's  wages  and 
his  linen  and  furniture,  &c. ;  gives  200/.  to  Elias 
Crespin;  15/.  annuity  to  the  ministers  of  the 
French  church  in  Leicester  Fields ;  2000/.  to  the 
minister  and  two  of  the  elders  of  said  church ; 
directs  30/.  a  year  to  be  paid  out  of  the  interest 
thereof  to  Louisa  Saulnier,  and  the  surplus  to  the 
minister ;  and  the  poor  of  that  congregation  to  have 
the  residue  of  his  estate,  to  be  placed  out  at  inte- 
rest by  the  ministers,  and  if  that  church  should 
be  dissolved,  then  said  legacies  to  go  to  the  French 
church  in  the  city  of  London. 

The  codicil  contains  nothing  but  a  revocation  of 
the  legacy  to  Crespin. 

Herdman's  will  gives  40/.  a  year  to  Louisa  Saul- 
nier, or  500/.  at  her  choice,  and  10/.  for  mourn- 
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ing;   30/.  to  Mary  Ann  Saulnier;  100/.  to  the 
poor  of  the  French  church,  residue  to  his  dear 
cousin  and  good  friend  Horatio  Herdman,  and 
makes  him  executor.    This  will  is  executed  and 
attested  by  Jane  Chevalier  and  Francis  Blythe, 
and  was  wrote  by  Herdman ;  they  depose  that  on 
4th  April,  1749,  Herdman  came  and  desired  them 
to  come  to  his  house ;  they  found  deceased  there, 
and  the  will  lying  on  the  table ;  he  declared  the 
paper  on  the  table  was  his  will,  which  he  had 
desired  Herdman  to  write,  it  was  read  over  in 
their  presence  ;  deceased  approved  and  duly  exe- 
cuted it.     Saulnier  insists  this  will  is  a  forgery, 
and  alleges  deceased  had  a  great  aversion  to  pa- 
pists.    Deceased  returned  from  protestant  coun- 
tries to  reside  at  Tours,  where  the  whole  town  are 
papists ;  he  conversed  with  papists  at  Slaughter's 
coffee-house;  Herdman  was  originally  a  papist, 
but  he  soon  became  a  protestant,  wrote  against 
popery,  and  was  forced  to  fly  from  France  ;  de- 
ceased was  intimate  with  Herdman  sixteen  years 
before  his  death,  and  lent  him  money ;  Herdman 
was  serviceable  to  deceased  in  1 747  ;  declarations 
of  affection  to  Herdman  within  six  weeks  of  his 
death ;  they  pleaded  that  in  July,  1749,  Herdman 
got  receipts  of  deceased's  from  Mr.  Demissy,  to 
learn  thereby  to  counterfeit  deceased's  hand-writ- 
ing.   Demissy  swears  Herdman  took  a  copy  of  the 
receipt  to  rectify  a  mistake  ;  have  examined  seve- 
ral persons  upon  similitude  of  hand ;  declarations 
insisted  upon  by  them,  that  deceased  intended  to 
leave  his  fortune  to  the  poor;  deceased  a  great 
usurer,  a  great  hypocrite,  and  a  great  churchman  ; 
Herdman's  character  attacked;   have  proved  he 
has  a  wife  in  France,  but  lives  with  another  woman 
in  England;  another  fact  in   1721,  that  he  de- 


prbrogatite 
Court. 

Hilary  Term, 
February  2ft. 


218  CASES  DETERMINED  IN  THE 

P»«»°«*T,VE  frauded  his  master,  Mr.  Heames,  and  carried  off 

Court*  *% 

700/.  to  Holland,  but  there  he  paid  about  400/.  of 

feb^ltt!  ft  ^ac^ t0  Heames,  and  he  forgave  him,  and  upon 
that  occasion,  Heames  advised  him  to  change  his 
name  to  Horatio  Herdman,  and  Heames  recom- 
mended him  as  tutor  to  Lord  Euston,  at  Eton, 
afterwards  to  Mr.  Barrat,  and  in  1740,  he  became 
major  domo  to  Marshal  Wade,  who  left  him  100/. 
legacy  in  his  will.  Character  of  the  witnesses : 
Blythe,  chaplain  to  the  Portugal  minister ;  Mrs. 
Chevalier  parted  from  her  husband  by  consent, 
both  bear  good  characters. 

Dr.  Paul,  contr&,  for  Saulnier.  —  Deceased 
abided  by  first  will  entirely  till  1746;  eighteen 
years  before  made  a  will  to  the  same  charitable 
uses ;  the  question  will  be,  whether  there  is  suffi- 
cient evidence  for  the  last  will  to  revoke  the  for- 
mer, it  does  not  appear  the  last  will  was  ever  in 
deceased's  custody;  deceased  thought  popery  a 
crime ;  improbable  he  should  take  papists  to  be 
witnesses  to  his  will ;  affection  for  Saulnier  in 
,1745;  deceased  said  Herdman  was  a  gamester; 
deceased  ill  seven  week?;  Herdman  went  often  to 
see  him ;  deceased  uneasy  at  it ;  said,  "  If  he  thinks 
«o  getanythin* fc.  me,  be  deceives  kMf ,-  two 
months  before  his  death,  declared  he  had  left  his 
money  to  the  poor ;  said  he  would  not  buy  an  an- 
nuity, for  that  would  be  sacrilege  to  take  the  mo- 
ney from  the  poor ;  this  was  said  after  Herdman 's 
will  bears  date ;  nine  days  before  his  death  gave 
Saulnier  his  watch  and  cane  for  Saulnier's  sons ; 
Saulnier  put  him  in  mind  he  had  his  will ;  de- 
ceased desired  him  faithfully  to  execute  it ;  many 
witnesses  swear  the  subscription  to  last  will  is  not 
deceased's  writing ;  their  witnesses  do  not  swear 


ECCLESIASTICAL  COURTS ;  1753.  219 

positively  to  the  subscription ;  Herdman  cheated  P*B£™*™?£ 

Heames  of  700/.  in  1721,  he  did  repay  part,  but     1 

there  is  above  200/.  still  due  to  Heame's  estate ;   '!SSSSSl. 
his  changing  his  name  from  Renault  carries  an 
imputation ;  he  now  lives  in  open  adultery. 

Dr.  Simpson,  same  side. — We  have  shewn,  de- 
ceased always  intended  to  benefit  the  poor,  and 
continued  in  that  mind  to  his  death.  The  question 
is,  whether  the  evidence  of  the  two  subscribing 
witnesses  under  the  circumstances  of  the  case 
will  be  sufficient  to  establish  the  last  will. 

Witnesses  for  Herdman. 

1 .  Francis  Bly the,  gent.  —  Deponent  knew  de- 
ceased by  sight  several  years,  but  did  not  know 
his  name  till  a  year  and  a  half  before  his  death, 
when,  seeing  him  walking  in  the  park  with  Herd- 
man  who  deponent  knew,  deponent  inquired  and 
was  told  his  name,  and  deponent  became  acquainted 
with  him,  and  often  walked  with  him  in  the  park, 
and  has  heard  him  call  producent  cousin  ;  produ- 
cent  spoke  only  French.  4th  April,  1749,  produ- 
cent, who  is  deponent's  neighbour,  came  to  depo- 
nent, and  desired  deponent  and  Jane  Chevalier, 
who  lodges  at  deponent's,  to  step  to  his  house ; 
deponent  had  company,  and  desired  to  be  excused, 
but  producent  pressing  him,  he  and  Chevalier  went 
to  producent's  house,  and  found  deceased  there, 
who  made  excuse  for  troubling  them,  and  said  he 
was  desirous  of  making  or  signing  his  will,  and  as 
they  understood  French,  and  he  did  not  under- 
stand English,  be  should  be  obliged  to  them  if  they 
would  be  witnesses  to  it ;  the  will  propounded  then 
lay  on  a  table  where  deceased  then  was,  and  he 
pointing  to  it,  said,  that  was  his  will,  which  he 
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prerogative  ha(j  troubled  his  cousin  Herd m an  to  write,  and 

Court. 

that  he  had  already  read  it,  but  nevertheless,  he 

pibmr^as!  desired  producent  would  read  it  over  again,  and 
that  deponent  and  Chevalier  would  hear  it  read  ; 
producent  read  it  in  their  presence ;  deceased 
signed  and  published  it  in  their  presence,  and 
then  deponent  and  Chevalier  attested  it ;  deceased 
of  sound  mind,  &c. ;  proves  identity  of  will  and 
persons. 

3.  Int.  Deceased  an  enemy  to  popery ;  Herd- 
man's  true  name  is  Renault ;  said  he  took  name 
of  Herdman  to  be  a  tutor  to  one  who  did  not  like 
a  foreigner.  5.  Int.  Producent  lives  with  a  wo- 
man, whose  name  was  Stevens,  by  whom  he  has 
two  children,  and  they  live  with  reputation  as 
husband  and  wife.  6.  Int.  Respondent  was  born 
in  London,  his  parents  English ;  deponent  is  a 
papist,  and  lives  on  his  substance  ;  not  bound  to 
answer  further.  8.  Int.  Chevalier  a  married  wo- 
man ;  her  husband  a  bad  man,  separated  by  con- 
sent, she  lives  with  respondent,  and  maintains 
herself  as  a  midwife. 

2.  Jane  Chevalier,  aet.  44. — Deponent  well 
knew  deceased  eight  or  nine  years  before  his  death ; 
came  to  know  him  by  frequently  seeing  him  at 
producent's  house;  4th  April,  1749,  producent 
came  for  Blythe  and  deponent ;  they  went  to  pro- 
ducent's house ;  deceased  there ;  he  took  up  the 
will,  and  said  he  had  desired  his  cousin  Herdman 
to  write  it ;  agrees  exactly  with  Blythe  as  to  exe- 
cution, sanity,  &c. 

1.  Int.  Has  known  producent  about  fourteen 
years,  by  attending  his  wife  as  a  midwife.  4.  Int. 
Has  heard  producent  speak  of  children  he  had  in 
France  by  a  former  wife.  5.  Int.  Says  producent 
lives  with  a  woman  as  his  wife  with  reputation, 
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and  has  two  children  by  her.     7.  Int.  Blythe  a  pberooativb 

man  of  letters,  and  is  a  papist.    9.  Int.  Kespon-      

dent  and  her  husband  voluntarily  separated,  and    ^^ 
she  has  ever  since  lived  with  Blythe,  who  main- 
tains himself  by  his  pen. 

Will  of  4th  April,  1749,  read. 

Evidence  for  Saulnier. 
Read  will  of  28th  April,  1740,  and  codicil  of 
6th  February,  1746,  which  were  admitted  to  be 
proved. 

Witnesses. 
1.  John  Treble. — Deponent  in  1733  first  came 
to  know  deceased ;  he  was  a  member  of  the 
French  Church  in  Leicester  Fields ;  believes  de- 
ceased looked  on  it  to  be  a  crime  to  be  a  papist ; 
soon  after  deceased  came  to  England,  deponent 
drew  a  will  for  him,  which  he  executed,  and  in 
that  will  he  gave  his  fortune  to  the  poor  of  said 
church ;  well  knows  Peter  Saulnier,  who  was  in- 
timate with  deceased;  in  April,  1749,  deponent 
having  money  of  deceased's  at  interest  which  de- 
ponent would  have  paid  in,  deceased  desired  him 
to  keep  it ;  deponent  said  he  did  not  care  to  have 
to  do  with  a  vestry ;  deceased  replied,  "  You  will 
have  to  do  with  one  of  your  friends  whom  you  see 
often ;"  deponent  understood  he  meant  Saulnier ; 
believes  he  meant  to  intimate  to  deponent  that 
Saulnier  was  his  executor;  deponent  thereupon 
continued  to  borrow  deceased's  money ;  13th  July, 
1749,  in  discourse  with  deceased,  he  said,  "  You 
know  who  are  my  heirs ;  they  are  the  poor,  but  I 
cannot  leave  them  so  much  as  I  would,  as  I  have 
had  so  many  losses."    Deponent,  at  Herdman's 
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prerogative  request,  about  seven  years  since,  twice  spoke  to 

1      deceased  to  do  something  for  him  in  his  will,  but 

HflwyTmn,   ^e  <jid  not  gjYe  deponent  any  encouragement  to 

think  he  Would  do  any  thing  for  him,  but  said  he 
owed  him  50/.,  that  he  was  an  extravagant  man, 
and  played  away  his  money  at  Slaughter's,  and 
was  of  a  Romish  family. 

5.  Int.  Deceased  conversed  at  Slaughter's  with 
papists.  9.  Int.  Does  not  know  any  charities 
deceased  gave  in  his  lifetime.  12.  Int.  Deceased 
has  told  deponent  Herdman  and  he  were  not  re- 
lations. 19.  20.  21.  Int.  Herdman  was  service- 
able to  deceased.  On  Crespin's  bankruptcy, 
deceased  having  made  an  usurious  bargain  with 
Crespin.  15.  16.  Int.  Herdman  visited  deceased. 
26.  Int.  Deponent  and  Herdman  intimate  sixteen 
years.  27.  Int.  Believes  him  to  be  an  honest 
man.  28.  Int.  Never  knew  him  play  but  for  di- 
version. 30.  Int.  Herdman  was  tutor  to  Duke  of 
Grafton's  sons,  and  was  major  domo  to  Marshal 
Wade.  35.  Int.  Louisa  Saulnier  was  present 
when  deceased  made  said  declaration  in  July. 
46.  Int.  Respondent  is  surprised  Herdman  is  sus- 
pected of  forgery. 

2.  Louisa  Saulnier.  *—  Deponent  was  house- 
keeper to  deceased  for  thirty  years  before  his 
death ;  deceased  a  protestant,  and  came  to  Eng- 
land for  his  religion ;  he  was  seventy-eight  years 
old  at  his  death,  and  was  a  member  of  the  French 
Church  in  Leicester  Fields ;  deponent  has  deli- 
vered charity  for  him  ;  has  heard  him  speak  ill  of 
papists,  and  no  papists  ever  visited  him ;  twelve 
or  thirteen  years  ago,  deceased  told  deponent  that 
Treble  had  made  a  will  for  him ;  deceased  had 
great  affection  for  producent ;  deceased  delivered 
his  will  of  1740  to  producent,  in  deponent's  pre- 
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sence ;  has  told  deponent  he  had  left  her  an  an-   pkemmativk 
nuity  of  30/. ;  three  weeks  before  his  death,  de*      _ ILl 
ceased,  in  discourse  with  Mr.  Bourdillion  about    S^^S* 

rlDflllT  mMi 

his  losses,  said,  "  It  is  not  I  that  lose,  it  is  the 


poor  that  lose;   God  gave  it  me,  and  God  has 
taken  it  away;"  deceased  had  then  lost  money 
by  one  Crespin,  who  was  a  bankrupt.    Nine  days 
before  deceased's  death,  he  said  to  Saulnier,  "  As 
I  esteem  you,  so  I  esteem  your  sons ;  I  have  a 
watch  and  a  gold-headed  cane,  I  desire  you  will 
accept  them  for  your  sons;  and  as  to  my  other 
watch,  I  give  it  to  Louisa ;"  producent  declined 
to  accept  them,  but  deceased  insisting,  he  did  ac- 
cept them,  and  said  to  deceased,  "  Sir,  you  re- 
member I  am  the  bearer  of  your  last  will ;  have 
you  any  directions  to  give  me  ?"  deceased  replied, 
"  As  it  is  well  made,  nothing  is  wanting  in  it,  and 
you  have  not  lost  it?"  producent  answered,  "  No, 
Sir,  it  is  in  my  chest ;"  deceased  replied,  "  Well, 
then,  all  that  I  ask  is,  that  it  may  be  executed 
as  it  is  therein  ordered ;"  producent  replied,  "  It 
shall  be  executed  to  the  last  farthing."    Deceased 
did  then,  in  deponent's  presence,  tell  producent 
he  had  400/.  or  500/.  in  his  cupboard,  and  desired 
he  would  take  the  same,  but  producent  refused, 
saying  it  was  as  safe  there  as  at  his  house ;   de- 
ceased was  ill  about  seven  weeks ;  Herdman  came 
two  or  three  times  a  day  to  see  deceased;  de- 
ceased said  his  visits  were  tiresome,  and  if  he  came 
with  any  thoughts  that  the  deceased  would  do  him 
any  service,  he  deceived  himself;  Herdman  has  a 
wife  in  France,  and,  since  deceased's  death,  he 
read  deponent  a  letter,  which  he  said  he  had  from 
his  wife  in  France,  wishing  him  success  in  this 
cause ;  he  lives  now  with  a  woman,  by  whom  he 
has  two  children. 
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Prc^rAtTIYP      3'  *nt*    ^e  "riwdWla11*8  of  Tours  are  mostly 
1     papists,  to  which  place  deceased  returned  to  re- 

Feb^Jyw'.    s^e  a^ter  ^e  ha(*  ^ve(^  m  protestant  countries. 
9.  Int.  Deceased  used  to  give  money  in  charity. 
13.  Int.   Deceased  and  Herdman  intimate,  and 
has  heard  them  say  they  were  related.     14.  Int. 
Herdman  was  a  protestant  in  France.     16.  Int. 
Believes  Herdman  dined  with  deceased  six  or 
seven  times.     17.  Int.  In  deceased's  last  illness, 
he  reproached  Herdman  for  not  dining  with  him. 
18.  Int.   Believes  one  or  two  letters  passed  be-* 
tween  Herdman  and  deceased  while  .Herdman 
was  in  Flanders.     19. 20.  Int.  Herdman  was  ser- 
viceable to  deceased   on   Oespin's  bankruptcy. 
21.  Int.  Deceased's  demand  on  Crespin  was  re- 
duced from  1700/.  to  1200/.     22.  Int.  When  de- 
ceased complained  of  his  losses,  Herdman  made 
him  an  offer  of  living  at  his  house  and  table, 
which  deceased  did  not  accept,  but  expressed 
that  he  thought  himself  obliged  to  him.    23.  Int. 
Herdman  visited  deceased  every  day  in  his  last 
illness,   and  deceased  sometimes  asked  him  to 
pray  by  him,  which  he  did,  and  often  asked  him 
to  stay  dinner.     34.  Int.  Herdman  was  present 
when  deceased  made  his  declaration,  three  weeks 
before  his  death,  to  Mr.  Bourdillion. 

3.  Augustine  Courtard.  —  Deceased  a  constant 
member  of  the  French  Church,  and  went  thither 
most  days ;  was  a  strong  protestant ;  has  often 
heard  him  say  he  had  made  his  will  in  favour  of 
the  poor,  they  were  his  heirs,  and  said  they  would 
suffer  by  his  losses ;  said  he  had  given  his  fortune 
to  the  poor  of  Leicester  Fields. 

4.  John  Pomiez.  —  Knew  deceased  ten  years ; 
was  a  protestant,  and  an  honest  man ;  had  a  dis- 
like to  popish  priests;  frequently  expressed  re- 
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gard  for  the  French  Church ;  within  two  months  prerogative 

Court 

before  his  death,  told  deponent  he  had  made  his      1 

will  in  favour  of  the  poor  members  of  the  French    J™*1*  Te«™' 

r  February  22. 

Church  in  Leicester  Fields ;  believes  he  has  heard 
him  say soan hundred  times ;  has  heard  deceased 
express  a  great  dislike  of  Herdman,  and  say  he 
was  a  man  of  a  very  bad  character. 

5.  Isaac  Lacam.  —  Knew  deceased  about  eigh- 
teen years  ;  in  1745,  he  expressed  dislike  to  pa- 
pists ;  in  June,  1749,  as  deponent  best  remembers, 
deceased  came  to  deponent,  and  told  him  he  had 
about  300/.  to  place  out  at  interest,  and  begged 
deponent  would  take  it ;  deceased  complained  of 
his  great  losses  by  Crespin ;  deponent  advised  him 
to  buy  an  annuity  of  Saulnier,  but  deceased  said, 
"  How  can  you  make  such  a  proposal,  since  you 
know  I  have  given  my  estate  to  the  ministers  and 
poor  of  Leicester  Fields ;  I  should  think  it  would 
be  committing  sacrilege/' 

Deposition  of  Jacob  Bourdillion,  Clerk,  was 
offered  to  be  read,  but  it  was  objected  that  he  is 
minister  of  the  French  Church  in  Leicester  Fields, 
and  as  such  is  interested  in  Saulnier's  will,  and 
that  it  so  appears  by  34  Int.  which  was  read,  in 
which  he  says  he  has  been  ever  since  1731,  and 
n*w  is  minister  of  said  church. 

Per  Curiam. 
I  was  of  opinion  he  was  interested,  and  rejected 
his  deposition. 

6.  Francis  Floreau.  —  Knew  deceased ;  he  was 
a  Protestant  and  an  honest  man ;  Herdman  has  but 
an  indifferent  character  since  he  robbed  Heames. 

VOL.  I.  Q 
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Picd°»°ATIirE      ^*  ^°^n   Chevalier.  —  Herdman  lives  with  a 

1     woman  in  England  as  his  wife,  and  has  had  several 

v2£Zjjtt.    children  by  her;    has  heard  he  has  a  wife  in 

France ;  Blythe  is  a  Romish  priest,  and  Chevalier 

is  a  midwife. 

8.  Elizabeth  Turquand.  —  Knew  deceased  38 
years  ago  in  France;  has  heard  Herdman  de- 
frauded his  master. 

14.  Int.  Respondent  was  present  when  Herd- 
man  renounced  and  abjured  the  popish  religion  at 
the  Savoy  Chapel.  45.  Int.  Herdman  was  par- 
doned by  his  master. 

9.  William  Fitzpatrick.  —  Blythe  a  popish 
priest*  and  chaplain  to  the  Portuguese  minister ; 
Chevalier  is  a  papist. 

10.  Chamberlayne  Godfrey,  Esq.— Never  heard 
any  thing  bad  of  Herdman  since  he  left  Heames ; 
has  heard  he  applied  a  quantity  of  moidores  of 
Heames's  to  his  own  use ;  deponent  finds  by  en* 
tries  in  Heames's  books,  that  Herdman  owes  him 
263/. 

23d  Article  of  Saulnier's  allegation  read. 

1 1 .  Rev.  Ceesar  Demissy.  —  The  six  receipts 
exhibited  were  all  signed  by  deceased ;  a  short 
time  before  deceased's  death  Herdman  came  to 
deponent  and  desired  him  to  let  him  see  the  re- 
ceipt marked  No.  6,  to  see  whether  there  was  not 
a  mistake  in  the  date,  and  desired  to  take  a  copy 
of  it,  which  he  did,  and  was  no  longer  in  taking 
the  copy  than  was  necessary  to  write  it. 

39.  Int.  When  respondent  paid  the  interest  for 
which  said  receipt  was  given ;  the  money  was  not 
due.  40.  Int.  Herdman  only  asked  to  see  receipt 
No.  6.  41.  Int.  Copy  taken  for  deceased's  satis- 
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faction ;  respondent  did  not  observe  Herdman  took  pmmoam?* 

7         r  .  -    ,  Court. 

any  care  to  copy  the  receipt  in  imitation  of  de-      

ceased's  hand.     43.  Int.  Do  not  remember  Herd-    SSnla! 
man  said  he  wanted  to  compare  deceased's  sub- 
scription. 44.  Int.  Does  not  believe  Herdman  had 
any  intention  of  learning  to  counterfeit  deceased's 
hand. 

(JV.  B.    The  counsel  admitted  the  exhibits  on 
both  sides  to  be  proved.) 

12.  Peter  Plant.  — 19.  20.  21.  Int.    Deceased 
lowered  his  demand  on  Crespin  to  1200/. 

13.  Adam  Barber.  —  Nothing  material. 

14.  Elizabeth  Le  Clerk.  —  Deceased  and  Herd- 
man  intimate ;  nothing  material. 

15.  Abraham  Thomas,  writing  master. — Never 
saw  deceased  write ;  verily  believes  the  nine  exhi- 
bits are  all  signed  by  same  person,  but  believes  the 
subscription  to  will  4th  April,  is  not  wrote  by 
same  hand,  particularly  says  the  letters  E,  B  and 
h  differ. 

16.  Paul  Garron,  engraver.  —  Does  not  believe 
the  will  and  the  nine  exhibits,  are  subscribed  by 
the  same  person. 

17.  Thomas  Pingo,  engraver.  —  The  same  as 
the  last  witness. 

18.  Ellis  Webster,  schoolmaster. — The  body  of 
the  will  and  the  subscription  are  not  the  same  hand, 
or  at  all  alike ;  believes  nine  exhibits  and  subscrip- 
tion to  will  are  not  wrote  by  the  same  person,  but 
the  nine  exhibits  are. 

19.  George  fiickham,  engraver. — Agrees  ex* 
actly ;  the  subscription  to  will  a  much  more  regular 
hand  than  to  exhibits ;  E  in  the  exhibits  is  made 
without  a  loop,  in  the  will  it  is  made  with  a  loop ; 
B  has  a  breaking  off  in  the  exhibits,  not  in  the  will. 

Q2 
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prerogative  On  another  allegation. 

Court.  ° 

20.  Abraham   Thomas.  —  Believes   the  names 

Febn^'la!  subscribed  to  the  first  will  and  codicil  were  wrote 
by  the  same  person  who  wrote  the  exhibits,  but 
does  not  believe  the  two  wills  were  signed  by  the 
same  person. 

21.  Paul  Garron.  —  The  same. 

22.  Thomas  Pingo.  — The  same. 

23.  Ellis  Webster. — The  same,  great  difference 
between  the  subscriptions  to  the  two  wills. 

25.  George  Bickham.  —  The  same. 

Witnesses  for  Herdman. 

1.  John  Maples,  writing  master.  —  Believes 
subscription  to  will  of  4th  April  is  a  different  hand 
from  the  body  of  the  will ;  the  writer  of  the  ex- 
hibit used  to  write  his  name  in  a  different  manner 
according  to  the  pen,  and  his  health,  and  posture; 
believes  the  subscription  to  the  last  will  and  the 
nine  exhibits  are  same  hand ;  believes  the  signing 
of  the  exhibits  and  the  two  wills  is  the  same  hand. 

7.  Int.  Has  heard  Herdman  say  he  privately 
went  to  Holland,  because  he  had  lost  his  master's 
pocket  book  with  notes  in  it. 

2.  William  Greyhurst,  engraver.  -*-  Says  the 
nine  exhibits  differ  in  the  subscriptions,  and  if  they 
were  all  wrote  by  same  hand,  the  difference  must 
arise  from  pen,  health,  and  position. — Agrees. 

3.  Thomas  Hughes,  aet.  25.  —  Believes  the  will 
of  4th  April,  and  exhibits  are  wrote  by  same  hand. 

(N.  B.  The  witnesses  swear  in  the  words  of  the 
allegation.) 

4.  Hichard  Griffith,  aet.  27.  —  Agrees  exactly. 

5.  Thomas  Hutchinson,  aet.  45.  The  same 
exactly. 

6.  William  Fitz  pa  trick.       The  same. 
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1 .  Int.  Respondent  is  a  papist,  he  teaches  school  P***^,T,VS 
and  was  married  by  a  popish  priest. 

7.  Peter  Dutoru  —  Deponent  well  knew  de- 
ceased to  his  death,  and  has  known  Herdman  27 
years ;  he  renounced  the  Church  of  Rome,  and 
was  tutor  at  the  Duke.of  Grafton's  ;  great  intimacy 
between  deceased  and  Herdman ;  deceased  often 
conversed  with  papists ;  lived  at  Tours  after  he 
had  lived  in  protestant  countries ;  Herdman  be- 
came a  protestant  in  France,  in  1717;  abjured 
popery  in  the  Savoy  Chapel ;  was  tutor  to  Lord 
Euston,  from  1724  to  1737,  when  Herdman  went 
abroad  and  travelled  with  Mr.  Barrat ;  behaved 
very  honestly,  and  in  1740,  was  major-domo  to 
Marshall  Wade,  and  attended  him  in  his  cam- 
paigns, and  was  greatly  intrusted  by  him,  and 
believes  he  acted  with  fidelity ;  Wade  left  him  a 
legacy  of  J  00/.,  and  Wade's  sons  were  well  satis- 
fied with  his  conduct;  deponent  was  very  con- 
versant in  the  Duke  of  Grafton's  family,  and  knows 
the  facts  aforesaid ;  believes  Herdman  would  not 
on  any  account  forge  a  will,  &c. ;  deponent  knows 
deceased's  hand  writing ;  verily  believes  the  sub- 
scription to  will,  4th  April,  is  deceased's  writing ; 
he  wrote  his  name  in  a  different  manner ;  deposes 
as  to  the  hand-writing ;  exactly  the  same  as  the 
other  witnesses ;  Herdman  assisted  deceased  upon 
Crespin's  bankruptcy,  and  made  it  up  for  him, 
and  deceased  told  deponent  he  thought  himself 
very  much  obliged  to  Herdman ;  has  heard  Lord 
Euston  to  his  death  allowed  Herdman  100/.  a 
year. 

3.  Int.  Believes  Herdman  has  a  wife  in  France. 
4.  Int.  Herdman  now  lives  with  a  woman  as  his 
wife,  and  has  children  by  her.  5.  Int.  Has  heard 
good  character  .of  Blythe,  who. is  almoner  to  Por- 
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P*cto*AT,rs  tu^  Minister.    6.  Int.  Chevalier  has  a  good  cha- 
— _1     racter.     10.  Int.  Believes  subscriptions  to  both 

MmS^SI  w^'s  ^^  t0  exh*bits  were  wrote  by  deceased. 
7.  Int.  Believes  he  took  name  of  Herdman  when 
he  went  to  Duke  of  Grafton's  in  order  to  be  re- 
ceived there  the  better ;  has  heard  he  carried  some 
of  Heames'  cash  to  Holland,  and  Heames  forgave 
him.     8.  Int.  Saulnier  has  a  good  character. 

8.  Francis  Stevens.  —  Has  known  Herdman 
from  1727,  and  was  intimate  with  him  in  1747  and 
1748 ;  often  saw  deceased  at  producent's  house, 
and  there  appeared  great  friendship  between,  them, 
and  they  called  cousins ;  producent  a  protestant ; 
he  travelled  with  Mrs.  Barrat,  and  was  major- 
domo  to  Wade ;  behaved  honestly ;  Wade  left  him 
100/.  legacy;  Wade's  sons  satisfied  with  him; 
believes  he  would  not  on  any  account  forge  a  will ; 
has  known  Jane  Chevalier  sixteen  years ;  main- 
tains herself  in  great  credit  and  reputation ;  Blythe, 
a  man  of  learning  and  lives  by  his  pen,  has  a  good 
character ;  believes  deceased  several  times  dined 
with  producent. 

9.  Esther  Perreau.  —  Knew  deceased  eighteen 
years,  and  Herdman  from  1717  ;  he  is  a  Protest- 
ant ;  producent  was  book-keeper  to  Heames ;  has 
heard  Heames  had  a  regard  for  him ;  producent 
was  a  loser  in  1720,  and  went  away  with  Heames's 
money  in  1721,  and  has  heard  producent  repaid 
the  money,  and  Heames  forgave  him  and  supplied 
him  with  money ;  he  was  a  tutor  in  the  Duke  of 
Grafton's  family;  travelled  with  Barrat;  was 
major-domo  to  Wade ;  behaved  well  and  honestly ; 
verily  believes  he  would  not  be  guilty  of  forging 
a  will,  &c. ;  has  heard  producent  has  pressed  his 
wife  to  come  to  England,  but  she  has  refused. 

3.  Int.  Has  heard,  and  believes,  he  has  a  wife 
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in  France ;  he  keeps  a  woman  in  England,  and   '"^J^"** 
has  children  by  her. 

10.  Jacques  Lewis  Marmet. —  Has  known  pro- 
ducent  from  1724 ;  he  then  lived  in  Duke  of  Graf- 
ton's family;  travelled  with  Barrat;  behaved 
honestly ;  gives  him  a  very  good  character ;  does 
not  believe  he  would  forge  a  will,  &c. 

11.  Mary  Kirby.  —  Deponent  was  servant  in 
1743  to  producent,  and  lived  there  three  years; 
deceased  often  came  to  visit  producent,  and  seemed 
very  friendly  to  him ;  deceased  gave  a  coral  to  one 
of  producent's  children  ;  producent  had  four  chil- 
dren by  his  house-keeper  Stevens ;  gives  him  a 
good  character ;  does  not  believe  he  would  forge 
a  will,  &c. 

4.  Int.  The  children  were  baptised  as  produ- 
cent's children. 

12.  Mary  Poitier. — Deceased  told  deponent  he 
had  a  great  kindness  for  producent ;  and  said  he 
was  sorry  he  had  lost  Marshal  Wade ;  gives  pro* 
ducent  a  good  character ;  deponent  thinks  him  an 
honest  man ;  deceased  went  often  to  producent, 
and  spoke  kindly  of  him ;  deponent  heard  him  say 
he  had  a  letter  from  producent  in  Flanders. 

0.  Int.  Louisa  Saulnier  has  a  good  character. 

13.  Stephen  fioujion.  The  same  ;  deposes  to 
deceased's  regard  to.  producent,  and  to  his  good 
character ;  believes  him  to  be  a  very  honest  man, 
and  would  not  forge  a  will,  &c. ;  has  heard,  and 
believes,  producent  settled  deceased's  affairs  about 
Crespin'8  debt,  and  did  him  great  service ;  has 
heard  Heames  forgave  producent,  and  recom- 
mended him  to  the  Duke  of  Grafton. 

Int.  Producent's  wife  refused  to  come  to  Eng- 
land. 

1 4.  Richard  Parsons, — Gives  producent  a  very 
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pbbbogatitb  good  character,  and  believes  he  acted  very  ho- 

1     nestly  in  Wade's  service,  and  would  not  be  guilty 

S.?S:   of  forging  a  will,  &c. 

15.  George  Wade,  Esq.  —  Deponent  first  knew 
producent  in  1740,  when  he  came  into  Marshal 
Wade's  service,  who  reposed  great  trust  in  him, 
and  he  behaved  with  great  honesty ;  deponent  has 
trusted  him  largely ;  esteems  him  a  very  honest 
man,  and  one  who  would  not  forge  a  will,  &c. ; 
producent  was  recommended  to  Marshal  Wade  by 
Lord  fyston. 

16.  John  Wade,  Esq.  —  Deposes  the  same; 
gives  producent  a  very  good  character. 

17.  Peter  Galmell,  Esq.  —  Deceased  seemed  to 
have  great  friendship  for  producent,  and  they 
called  cousins ;  gives  producent  a  very  good  cha- 
racter ;  deceased  much  obliged  to  him  for  his  care 
in  settling  Grespin's  debt,  and  deponent  believed 
he  would  leave  producent  a  handsome  legacy. 

2.  Int.  Three  or  four  years  before  his  death,  de- 
ponent heard  deceased  say  the  poor  of  the  French 
church  should  be  his  heirs. 

18.  Paul  Crespin. —  Great  intimacy  and  friend* 
ship  between  deceased  and  producent ;  deceased 
told  deponent  producent  was  going  to  Flanders 
with  Marshal  Wade,  and  he  should  be  glad  if  de- 
ponent would  let  him  have  50/.,  part  of  deponent's 
debt  to  him,  in  order  to  lend  it  to  producent,  and 
deponent  paid  said  sum  to  deceased ;  gives  produ- 
cent a  good  character ;  while  producent  was  abroad 
deponent  often  went  with  deceased  to  producent's 
house  to  enquire  after  him;  deponent  became 
bankrupt ;  believes  producent  was  assisting  in  set- 
tling deponent's  debt  to  deceased. 

3.  Int.  Believes  producent  has  now  a  wife  liv- 
ing in  France,  and  he  lives  with  a  woman  in  Eng- 
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land.     9.  Int.  Gives  Louisa  Saulnier  a  very  good  ph«ooaw»« 
character.  

19.  John  Justeman.  — There  appeared  to  be   jSSmS 
great  friendship  between  deceased  and  producent; 

about  six  weeks  before  deceased's  death,  produ- 
cent being  present,  deceased  said  to  deponent, 
"  There  is  my  cousin,  who  is  not  only  a  relation 
to  me,  but  a  good  friend,  and  acts  to  me  like  a 
father  or  an  own  brother." 

20.  Gerard  Howard,  Esq.  —  Proves  deceased's 
affection  to  producent,  and  gives  him  a  very  good 
character. 

21.  William  Poitier. — Producent  often  came  to 
deceased,  and  he  often  went  to  enquire  after  pro- 
ducent when  he  was  abroad,  and  once  said  he  had 
a  letter  from  him;  does  not  believe  producent 
would  forge  a  will. 

3.  Int.  Has  heard  producent  say  he  has  a  wife 
and  children  in  France ;  he  now  lives  with  ano- 
ther woman,  by  whom  he  has  children. 

22.  Peter  Warren,  Esq.  —  Believes  producent 
was  very  useful  to  deceased  in  settling  Crespin's 
debt. 

23.  Francis  Duroure,  Gent.  —  In  February, 
1746,  deceased  had  difficulties  about  Crespin's 
debt,  and  producent  attended  that  affair  for  de- 
ceased. 

24.  Francis  Duvall.—t  Deceased  behaved  kindly 
to  producent;  producent  bears  a  very  fair  cha- 
racter, and  deponent  does  not  believe  he  would 
forge  a  will. 

5.  Int.  Blythe  is  chaplain  to  the  Portugal  mi- 
nister. 

25.  Robert  Quarm.  —  Wade's  executors  gave 
producent  a  note  of  50/.  for  his  service  to  them, 
besides  what  Marshal  Wade  left  him ;  gives  him 
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P*  coSm1*1  a  vei7  %°°^  character ;  Chevalier  is  a  midwife ; 
she  and  Blythe  are  persons  of  reputation. 

m£L?£  26-  Thomas  Knight,  tailor.  —  Deponent  has 
heard  Mr.  Heames  apeak  very  well  of  producent ; 
but  in  1721,  producent  left  Heames's  service,  and 
carried  away  with  him  about  700/.,  but  soon  after, 
Heames  told  deponent  he  had  paid  back  best  part 
of  the  money ;  Heames  forgave  him  the  rest,  and 
advised  him  to  take  the  name  of  Herdman,  and 
Heames  expressed  great  friendship  to  producent 
after  he  returned  to  England,  and  sent  him  some 
money  in  a  letter ;  deponent  often  carried  letters 
between  them;  in  1724,  Heames  recommended 
him  to  the  Duke  of  Grafton  to  be  private  tutor 
to  his  sons,  with  whom  he  lived  till  1737,  and 
afterwards  travelled  with  Mr.  Barrat ;  he  bore  a 
very  good  character  in  the  Duke's  family,  and 
afterwards  was  Marshal  Wade's  servant,  who  left 
him  100/.  legacy ;  verily  believes  he  is  a  very 
honest  man. 

3.  Int.  Heard  producent  speak  affectionately  of 
his  wife  in  France ;  never  heard  of  any  wife  he 
had  in  England. 

27.  Michael  Connell,  M.D. — Heard  Lord  Eus- 
ton  express  great  regard  for  producent ;  says  pro- 
ducent bears  the  character  of  a  very  honest  man ; 
Marshal  Wade  often  told  deponent  he  believed 
producent  was  as  honest  a  man  as  lived ;  depo- 
nent has  known  Jane  Chevalier  nine  or  ten  years ; 
her  husband  was  a  very  worthless  fellow ;  they 
are  separated ;  she  maintains  herself  very  well  by 
business ;  she  and  Blythe  are  persons  of  very  good 
characters. 

3. 4.  Int.  Producent  lives  with  a  woman,  and 
has  children  by  her. 

28.  Joseph  Rochford. — Gives  producent  a  very 
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good  character ;  gives  Jane  Chevalier  and  Blythe  pmrooawb 
very  good  characters,  &c.  1 

29.  Jane  Fletcher.  —  Has  known  Chevalier  se-    ™b^2jj3! 
venteen  years ;  she  is  a  very  honest  woman. 

30.  Ruth  Hart  well.  —  Has  known  Jane  Cheva- 
lier twenty-seven  years ;  she  has  a  very  honest, 
fair  character. 

31.  Ann  Shouder.  —  Has  known  Chevalier 
twenty-four  years;  gives  her  a  very  good  cha- 
racter. 

32.  Elizabeth  Btadstreet.  —  Has  known  Che- 
valier twenty-four  years;  gives  her  a  very  good 
character. 

33.  James  Nelson. — Has  known  Blythe  fifteen 
years,  and  Chevalier  seven  years ;  gives  both  very 
good  characters. 

5.  Int.  Blythe  is  a  Romish  priest. 

34.  William  Duncan.  —  Knows  Blythe  and 
Chevalier ;  gives  them  both  very  good  characters, 
and  never  heard  any  one  speak  against  them. 

35.  George  Adams. — Gives  Blythe  a  very  good 
character. 

36.  John  Sharpine.  —  Knew  deceased  and  pro- 
ducent;  great  intimacy  and  friendship  between 
them ;  deceased  often  conversed  with  papists ; 
says  producent  is  esteemed  a  very  honest  man, 
and  deponent  believes  he  is  so. 

Dr.  Hay's  argument  for  Herdman.  —  If  the 
will  of  4th  April  was  the  deceased's  act,  it  must  be 
established,  for  it  is  not  pretended  he  did  any 
after  act  to  destroy  it ;  if  the  subscribing  witnesses 
are  not  perjured,  the  will  is  good ;  the  law  will  not 
presume  fraud ;  characters  of  witnesses  are  most 
fully  established;  Blythe  being  in  service  of  a 
foreign  minister  is  legally  acting  as  a  Popish 
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Hilary  Term, 
February  22. 


prerogative  priest.    Objections  to  Herdman  that  he  lives  in 

Court* 

adultery,  and  in  1721  ran  away  with  his  master's 
money;  Martin  Bucer's  "  Kingdom  of  Christ,"  Ma- 
liciosa  Desertio9  party  deserted  may  seek  another 
consort  if  it  be  needful.  Herdman  guilty  of  no  of- 
fence in  living  with  another  woman,  since  his  wife 
will  not  live  with  him  ;  fact  relating  to  Heames  to 
be  attributed  to  the  misfortunes  of  the  times,  and 
he  very  soon  repaid  the  greatest  part  of  the  money. 
Godfrey  says  that  1st  June  1725,  Herdman  stood 
debtor  in  Heames's  books  only  283/.  Legacies  are 
left  to  Louisa  and  Ann  Saulnier  in  the  last  will, 
and  yet  Herdman  never  saw  the  first  will,  and 
therefore  the  instructions  for  those  legacies,  and 
consequently  for  the  last  will,  must  come  from 
deceased  ;  they  pleaded  that  the  body  and  sub- 
scription to  last  will  were  the  same  hand,  but  their 
own  witnesses  prove  they  are  of  a  different  hand. 
Clark's  Praxis  (a),  tit.  225.  tit.  226.  (£)  comparison 
of  hands  ought  to  be  made  only  when  there  are  no 
witnesses  to  the  will,  or  the  subscribing  witnesses 
are  dead.  If  deceased's  declarations  could  not  be 
accounted  for,  yet  they  would  not  set  aside  a  will 
proved  by  positive  witnesses ;  they  are  parol  de- 

(a)  De  comparatione  literarum  quee  communiter  habetur  in 
Curia  Prerogatives  Cantuariensis,  ad  proband  urn  manum  testa- 
toris. 

(Jb)  Tit.  226.  De  modo  probandi  testamentum  in  judtcio  con- 
tradictors at  sententia  possit  fieri  pro  viribus  ejusdem,  quamvis 
nulli  testes  fuerint  adhibiti  tempore  conditionis  ejusdem.  (Deque 
subsidio  comparatione  in  hoc  casu.) 

On  the  general  question  of  the  weight  to  be  attributed  to  evi- 
dence of  handwriting,  see  the  authorities  cited  p.  99,  notes ; 
and  Saph  v.  Atkinson,  1  Add.  213 ;  Robson  v.  Roche,  2  Add. 
79  ;  and  The  King  v.  Cator,  4  Esp.  119  ;  and  Cary  v.  Pitt, 
Peake's  Law  of  Evid. 
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clarations  only,  which  cannot  set  aside  a  will  in 
writing. 

Dr.  Smalbroke,  same  side  —  Herdman  paid  back 
the  greatest  part  of  Heames's  money  in  three  or 
four  days  after  he  came  to  Holland ;  it  is  probable 
deceased  might  desire  to  have  these  popish  wit- 
nesses to  his  will,  for  he  would  not  let  the  French 
church  know  he  had  made  a  new  will ;  several 
reasons  why  deceased  might  more  favour  Herd- 
man  after  1747 ;  1st,  Because  Herdman  had  lost 
his  friends  Lord  Euston  and  Marshal  Wade,  and 
was  out  of  business.  2ndly,  Because  Herdman  had 
assisted  him  in  Crespin's  affair  3dly,  Because 
Herdman  offered  to  let  him  live  at  his  house ;  the 
declarations  either  are  not  relative  or  incredible, 
or  consistent  with  the  last  will,  or  to  be  ac- 
counted for  from  deceased's  conduct. 


prerogative 
Court. 

Hilary  Term, 
February  22. 


Dr.  Paul,  for  Saulnier. « —  They  are  mistaken 
4n  saying  there  are  no  objections  to  the  subscrib- 
ing witnesses ;  Chevalier  says,  Blythe  maintains 
himself  by  his  pen,  but  it  appears  he  is  main- 
tained by  being  chaplain  to  the  Portugal  minister; 
she  conceals  his  being  a  popish  priest ;  deceased 
had  a  series  of  intentions  for  many  years  to  benefit 
the  French  church  ;  the  will  propounded  by  Herd- 
man,  wrote  by  himself,  by  the  Civil  law  thi3  was 
criminal ;  no  declarations  previous  or  subsequent  to 
this  will  in  favour  of  it.  JPoppin  and  Rhodes, 
Deleg.  three  witnesses  swore  to  execution,  but 
the  will  was  set  aside.  Deceased's  desiring  Saul- 
nier to  take  his  money,  shews  he  considered  him 
as  his  executor;  the  subscription  to  the  will  is 
likely  from  the  evidence  not  to  be  deceased's 
handwriting ;  it  is  probable  Herdman  might  set  up 
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piEioGATitt  a  false  will,  from  his  cheating  Heames,  living  in 
-JILL      adultery,  -and  changing  his  name,  which  bring  a 
™bryT*S'    strong  blemish  on  him. 

Dr.  Simpson,  same  side.  —  French  church  sup- 
ported by  voluntary  contributions ;  we  question 
the  factum  of  the  will,  whether  it  is  sufficiently 
proved ;  two  wills  made  by  deceased  in  favour  of 
the  French  church,  and  constant  declarations  to 
the  same  purpose  to  his  death ;  if  deceased  was 
a  bad  man,  Herdman  becomes  so  by  his  friend 
ship  to  him.  Knight  swears,  improbably,  that 
Heames  should  bid  him  call  Renault  by  name 
of  Herdman ;  he  debauched  the  woman  that  lives 
with  him  at  the  Duke  of  Grafton's;  the  living  pub- 
lic! y  with  her  with  reputation  will  legitimate  the  chil- 
dren born  here  in  prejudice  to  his  lawful  children 
in  France,  which  greatly  affects  his  character.  A 
bare  execution  of  the  will  is  proved ;  the  will  read 
over  to  the  witnesses  not  likely,  as  it  was  to  be  a 
secret.  No  English  subject  can  by  law  officiate 
here  as  a  popish  priest;  therefore,  Blythe  is  at 
least  diminished  in  his  character.  Party  opposing 
a  will  may  plead  and  examine  to  falsify  the  sub- 
scribing witnesses  as  to  the  subscription  of  the 
testator.  A  will  wrote  by  a  man  for  his  own  bene- 
fit, is  unfavourable  (<*)— by  the  civil  law  it  was  highly 


(a)  In  this  case  it  appears  that  Herdman,  who  was  the  execu- 
tor and  residuary  legatee  in  the  will,  was  also  the  person  who 
had  prepared  and  written  the  instrument ;  of  course,  therefore, 
there  could  be  no  proof  of  instructions,  and  the  learned  judge 
seems  to  have  rested  his  decision  on  the  general  good  character 
of  Herdman,  and  the  testimony  of  the  two  subscribing  witnesses 
to  the  will.  By  the  civil  law,  as  is  correctly  stated  in  the  argu- 
ments of  Dr.  Paul  and  Dr.  Simpson  who  contended  against  die 
validity  of  the  will  in  this  case,  it  was  highly  criminal  for  a  perso* 
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criminal.     Dig.  Lib.  48.  L.  6.  de  Lege  Cornelia.  pim©«ativ« 
Prerog.  1713,  King  and  Putland  against  Asmesley, 


to  write  a  will  in  his  own  favour ;  by  such  an  act  he  rendered 
himself  liable  to  the  punishment  of  the  Cornelian  law,  and,  more- 
over, the  bequests  written  by  himself  in  his  own  favour,  to  use 
the  language  of  the  digest,  "  perinde  habebantur  ac  si  inserts  tes- 
tamento  non  fuissent." 

This  maxim  has  been  transfused  from  the  civil  law  to  a  greater 
or  less  extent  into  the  jurisprudence  of  many  of  the  states  of  Eu- 
rope. In  several  of  them,  as  in  Naples  and  Sicily  for  example, 
the  prohibition  is  carried  at  least  to  the  full  extent  of  the  parent 
law,  for  every  such  bequest  is  null  and  void.  I  do  not  find,  how- 
ever, that  this  prohibition  has  been  incorporated  into  the  Code 
Napoleon.  The  rigid  formalities  which  are  rendered  essential  to 
die  validity  of  every  will  which  is  not  holograph,  may  have  been 
thought  to  have  rendered  such  a  prohibition  unnecessary,  but  to 
the  same  source  (i.  e.  the  Civil  Law)  is  doubtless  to  be  traced  the 
prohibition  which  exists  in  the  Code  Napoleon  as  received  in 
France,  against  bequests  made  by  minors  under  the  age  of  16,  in 
favour  of  their  guardians,  or  even  if  they  shall  have  attained  their 
majority,  to  those  who  have  been  their  guardians,  unless  there 
has  been  a  final  settlement  for  the  sums  expended  during  the 
minority,  (si  le  compte  definitif  de  la  tutele  n'a  ete  preabablement 
rendu  et  apure)  with  the  exception  of  cases  in  which  the  guardians 
are  the  relations  of  the  testator  in  the  ascending  line ;  and  the  an- 
nulling also  of  all  legacies  to  priests  and  medical  persons  of  all 
descriptions  who  shall  have  attended  the  deceased  during  the  last 
illness.  (See  Code  Napoleon,  liv.  3.  c.  2.)  In  England  we  havenot 
adopted  these  provisions  of  the  civil  law,  but  the  circumstance  of  a 
person  making  a  will,  or  writing  a  legacy  in  his  own  favour,  when- 
ever it  occurs,  is  always  considered  as  a  fact  which  ought  to  excite 
the  watchful  jealousy  of  the  judges  to  whom  the  administration  of 
testamentary  law  is  entrusted,  and  few  questions  in  our  own 
times  have  been  more  discussed  than  the  nature  and  extent  of  the 
scrutiny  which  ought  to  be  instituted  into  cases  of  this  description. 

In  Henshaw  and  Hadfield  v.  Atkinson  and  Atkinson,  Thomas 
Henshaw,  the  testator,  made  his  will,  on  14th  November  1807, 
disposing  of  real  and  personal  property  to  a  very  considerable 
amount.  Mr.  John  Atkinson  Vas  one  of  the  executors  in  the  will, 
and  had  a  legacy  of  2,000/.  for  his  trouble.  On  9th  January 
1808  the  testator  executed  a  Aort  codicil,  and  on  the  14th  Jan. 
1808,  two  other  codicils.   He  died  on  the  4th  March  1810,  having 
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phbrogatitb  King  wrote  himself  executor;  Sir  Charles  Hedges 

1  •  said,  that  proof  of  the  factum  of  a  will  does  not 

MmT1iB.9   destroy  the  rules  of  the  civil  and  canon  laws. 

in  the  interval  between  the  making  of  the  will  and  his  death,  ex- 
perienced a  paralytic  attack.  After  his  death  the  executor,  Mr. 
John  Atkinson,  produced  a  codicil,  dated  the  9th  May  1808,  by 
which  the  deceased  bequeathed  him  1 8,000/.  (duty  free)  in  addition 
to  3,000/.  stated  to  have  been  given  to  him,  and  the  2,000/.  he 
left  him  as  executor,  to  purchase  an  estate  in  Staffordshire.  This 
codicil  was  in  the  handwriting  of  the  legatee,  and  had  been  in  his 
custody  from  the  time  of  its  execution.  The  cause  originated  in 
the  Consistorial  Court  at  Chester,  where  sentence  was  given  in 
favour  of  the  codicil.  This  sentence  was  affirmed  with  costs,  by 
the  Chancery  Court  at  York,  and  thence  an  appeal  was  prosecuted 
to  the  High  Court  of  Delegates.  The  cause  was  argued  on  the 
20th,  21st,  23d,  24th,  and  25th  February  1815 ;  and  on  the  8th 
of  May  following  the  Judges  Delegates  present,  viz.  Mr.  Baron 
Wood9  Mr.  Justice  Bayley,  Mr.  Justice  Dallas,  Dr.  Arnold,  Dr. 
Phillimore,  and  Dr.  Dodson,  being  equally  divided,  gave  no  judg- 
ment. It  was  understood  that  Mr.  Justice  Bayley,  Dr.  Arnold, 
and  Dr.  Phillimore,  were  against  the  validity  of  the  codicil,  and 
Mr.  Baron  Wood,  Mr.  Justice  Dallas,  and  Dr.  Dodson,  in  favour 
of  it. 

A  commission  of  adjuncts  was  granted,  and  the  cause  was  again 
argued  on  the  30th  Nov.,  and  1st,  2d,  3d,  4th,  5th,  and  6th  of  Dec* 
1815;  and  on  the  13th  Dee.  1815,  the  Judges  Delegates  present, 
viz.,  Mr.  Baron  Wood,  Mr.  Justice  Bayley,  Mr.  Justice  Dallas, 
Mr.  Baron  Richards,  Dr.  Burnaby,  Dr.  Daubeny,  Dr.  Phillimore, 
and  Dr.  Goatling,  being  equally  divided,  gave  no  judgment. 

A  second  commission  of  adjuncts  issued.  The  cause  was 
argued  a  third  time,  on  the  4th,  5th,  6th,  8th,  and  9th  of  July, 
1816:  and  on  the  19th  July  following  the  Judges  Delegates 
present,  Mr.  Baron  Wood,  Mr.  Justice  Bayley,  Mr.  Justice 
Dallas,  Mr.  Baron  Richards,  Mr.  Justice  Park,  Mr.  Justice 
Holroyd,  Sir  Christopher  Robinson,  Dr.  Arnold,  Dr.  Parson, 
Dr.  Burnaby,  Dr.  Daubeny,  Dr.  Phillimore,  Dr.  Gostling,  and 
Dr.  Dodson,  being  equally  divided,  gave  no  judgment. 

A  third  commission  of  adjuncts  was  then  granted ;  the  cause  was 
argued  a  fourth  time  on  the  9th,  10th,  and  11th  Dec*  1816. 
The  Judges  Delegates  present  at  the  sentence,  viz.,  Mr.  Baron 
Wood,  Mr.  Justice  Dallas,  Mr.  Justice  Park,  Mr.  Justice  Holroyd, 
Mr.  Justice  Abbott,  Mr.  Justice  Burroughs   Sir  C.  Robinson, 
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Judgment — Sia  Geobge  Lee. 
I  was  of  opinion,  that  Herdman's  general  jjood 
character  was  too  well  established  for  me  to  pre- 
sume he  would  forge  a  will,  and  as  two  witnesses 
(against  whom  there  was  no  material  exception, 
and  whose  good  characters  were  fully  proved,)  had 
sworn  to  reading  the  will  in  the  deceased's  presence, 
his  approving  it,  and  desiring  them  to  witness  the 

Dr.  Arnold,  Dr.  Parson,  Dr.  Burnaby,  Dr.  Daubeny,  Dr.  Philli- 
more,  and  Dr.  Meyrick,  reversed  so  much  of  the  sentence  of  the 
Chancery  Court  at  York,  as  condemned  Sarah  Henshaw,  widow, 
and  Ann  Hadfield,  in  costs,  but  in  all  other  respects  pronounced 
that  the  Judges  of  the  courts  below,  as  well  in  the  first  as  in  the 
second  instance,  had  proceeded  rightly,  justly,  and  lawfully,  &c. 
A  question  characterized  by  the  same  leading  feature,  but  infi- 
nitely diversified  by  other  circumstances  from  that  of  Henshaw  and 
Hadfield  v.  Atkinson  and  Atkinson,  has  been  raised  in  Ingram  v. 
Wyatt,  Prerog.  1828 ;  the  case  is  reported  at  great  length,  1  Hagg. 
38.  In  that  case  Sir  John  Nicholl  pronounced  against  the  validity 
of  the  will  and  codicil  of  JohnClopton.  An  appeal  was  prose- 
cuted to  theDelegates,  the  cause  was  argued  on  the  13th  and  17th 
July  1829,  and  on  the  7th,  8th,  and  9th  Jan.  1830  ;  and  on  20th 
Jan.  the  Judges  Delegates  present,  viz.,  Mr.  Justice  littledale,  Mr. 
Justice  Gaselee,  Mr.  BaronVaughan,  Dr.  Burnaby,  Dr.  Daubeny, 
Dr.  Gostling,  Dr.  Addams,  and  Dr.  Blake,  being  equally  divided 
in  opinion,  gave  no  judgment.  A  commission  of  adjuncts  has 
since  been  granted,  and  the  cause  is  again  in  the  course  of  hearing. 
it  is  understood  that  Mr.  Baron  Vaughan,  Dr.  Burnaby,  Dr. 
Gostling,  and  Dr.  Blake,  were  in  favor  of  the  sentence  of  the 
Prerogative  Court,  and  Mr.  Justice  Littledale,  Mr.  Justice  Gase- 
lee, Dr.  Daubeny,  and  Dr.  Addams,  contra. 

See  on  this  point,  Barton  v.  Robins,  Prerog.  Deleg.  ]  769. 
3  Phill.  455.  notes.  Billing  hurst  v.  Vickers,  1  Phill.  139.  Paske 
v.  Ollat,  2  Phill.  323.     Kinleside  v.  Harrison,  2  Phill.  559. 

Amongst  the  manuscript  papers  of  Sir  George  Lee,  I  find  a  very 
foU  note  in  his  own  handwriting,  of  the  case  of  Andrews  v.  Powis, 
in  which  the  same  question  was  raised  and  much  discussed  before 
the  High  Court  of  Delegates  in  1728.  The  case  is  too  long  to  be 
added  to  this  note,  but  the  importance  of  the  points  discussed 
*m  folly  justify  me  in  giving  it  a  place  in  the  text  of  this  woik. 

TO&.  I.  R 


Prerogative 
Court. 

HilarjTerm, 
February  22. 
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Pr  cT? ativb  ^^  execution,  and  the  deceased's  capacity,  I  was 
1     bound  by  law  to  give  greater  regard  to  their  testi- 

vtbLnvi.  mony  t^an  t0  declarations  of  the  deceased,  which 
might  be  made  to  deceive  the  members  of  the 
French  church,  which  I  could  much  more  easily 
suppose,  than  I  could  suppose  that  Herdman,  who 
has  a  good  character,  would  be  guilty  of  forgery 
himself,  and  would  get  another  person  to  join  with 
him  him  in  the  forgery,  (which  he  must  have  done, 
because  it  was  proved  that  the  body  of  the  will 
was  wrote  by  him,  and  that  the  subscription  of 
the  testator's  name  was  of  a  different  hand,)  and 
that  two  witnesses  who  had  unblemished  charac- 
ters should  be  guilty  of  flat,  gross  perjury.  I 
therefore  gave  sentence  for  the  will  dated  4th 
April,  1749,  propounded  by  Herdman,  but  with- 
out costs. 


Andrews  contrh  Powis. 

Serjeant's  Inn,  Fleet-street,  between  Hilary  and  Easter  Term,  1728- 

JUDGES    DELEGATES. 

Marquis  of  Tweedale. 

Earl  Lincoln. 

Wilcox,  Bishop  of  Gloucester. 

W  a  ugh,  Bishop  of  Carlisle. 

Page  and  Reynolds,  Justices  of  the  King's  Bench. 

Hale,  Baron  of  the  Exchequer. 

Sir  Henry  Penrice,  Judge  of  the  Admiralty. 

Dr.  Tin d all  and 

Dr.  Audley. 

Mr.  Powell,  deceased,  made  his  will  .the  6th  of 
June  1720,  by  which  he  appointed  his  nephew, 
Mr.  Powis,  executor,  and  residuary  legatee ;  sub- 
sequent to  that,  viz.,  on  the  10th  Feb.  1720-21, 
he  made  another  will,  by  which  he  appointed  Mr. 
Andrews,  nude  executor,  and  made  his  children 
residuary  legatees.  The  testator  died  the  1 1th  Feb. 
1721-22,  and  Andrews  took  probate  of  his  will 
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the  next  day,  and  possessed  himself  of  the  estate,  delegates. 
Mr.  Powis  took  out  process  to  call  him  to  bring  ~i728~ 
in  the  probate  and  propounded  the  will,  made 
in  favor  of  himself,  in  June  1720,  as  the  last  will 
of  the  deceased,  and  alleged  that  Andrews'  will 
was  obtained  by  fraud  and  deceit,  when  the  tes- 
tator was  insane  and  incapable  to  dispose  by  will  or 
otherwise.^TMrs.  Oollyer,  and  other  relatives  of  the 
deceased  appeared  and  opposed  both  wills,  and 
prayed  the  deceased  might  be  pronounced  to 
have  died  intestate,  alleging  that  he  was  under 
an  insanity  previous  to  the  making  even  of  Powis9 
will,  which  continued  to  his  death. 

In  the  run  of  this  cause  in  the  Prerogative  Court, 
the  original  will  of  Andrews  was  mislaid  in  the 
office,  whereupon  motion  was  made  to  examine 
the  witnesses  to  the  engrossed  copy,  to  which  the 
Court  assented ;  before  publication  of  their  depo- 
sitions, the  original  will  was  found ;  this  motion 
was  pleaded  in  ail  allegation  by  Andrews,  who 
prayed  that  he  might  be  at  liberty  to  re-examine 
the  said  witnesses  to  the  original  will,  and  to  their 
own  subscription  thereto,  which  the  Court  ad- 
mitted, and  Powis  appealed  from  it  to  the  Dele- 
gates as  a  grievance.  The  Delegates  were  of 
opinion  that  the  Judge  of  the  Prerogative  Court  had 
done  right;  and  remitted  the  cause.  Some  time 
after,  upon  motion  by  Powis,  and  suggestion  that 
the  estate  was  not  safe  in  the  hands  of  Andrews, 
the  Judge  decreed  he  should  bring  into  Court 
1000/.  and  be  subject  to  the  further  order  of  the 
Court  as  to  the  rest.  Andrews  appealed  from 
their  decree  to  the  Delegates  ;  then  Powis  filed 
a  bill  in  Chancery,  to  oblige  Andrews  to  lodge  the 
estate  there ;  the  Lord  Chancellor  King  made  a 
decree  that  the  money  should  be  lodged  in  Chan- 

r2 
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drleqatbs.  eery  in  aid  of  the  Spiritual  Court,  he  having  been 
"7728  misinformed  that  the  Delegates  were  of  opinion 
that  the  Judge  of  the  Prerogative  Court  had  no 
power  to  order  it  into  his  court.  Andrews  appealed 
from  this  also,  to  the  House  of  Lords,  the  lords 
confirmed  the  Lord  Chancellor's  decree,  and  lords 
Harcourt  and  Trevor  declared  that  every  Ecccle- 
siastical  Judge  had  a  full  power  to  decree  any 
money  that  was  under  litigation  before  him,  to  be 
deposited  for  safe  custody  in  his  court.  The  De- 
legates were  of  opinion,  that  the  Judge  of  the 
Prerogative  Court  had  not  done  right  in  ordering 
the  money  into  court,  because  he  had  not  sufficient 
evidence  that  Andrews  misemployed  the  estate,  and 
therefore  they  retained  the  cause,  but  afterwards 
on  more  full  proof  required  the  1000/.  to  be  lodged 
in  the  registry. 

It  appeared  from  the  evidence  on  all  sides,  tfcat 
the  deceased  was  a  man  of  very  odd  temper,  great 
humoursomeness,  asd  positiveness,  and  very  co- 
vetous,— that  before  the  making  of  Powis'  will, 
he  was  seized  with  a  paralytic  fit,  by  which  his 
understanding  was  impaired,  —  that  he  did  extra* 
vagant  actions,  and  appeared  sometimes  like  a 
man  frantic,  but  it  did  not  appear  that  he  was  out 
of  his  senses  at  the  time  of  the  execution  of  the 
said  will,  which  was  made  with  deliberation,  and 
signed  by  witnesses  of  reputation  and  credit ;  there 
were  duplicates  of  the  will,  one  part  kept  by  the 
testator,  and  the  other  by  the  writer,  and  proof 
was  made  that  the  deceased  declared  affection  to 
Powis  at  that  time.  In  order  to  set  aside  this 
will,  the  next  of  kin  insisted  that  he  was  under  an 
absolute  insanity,  or  weakness  of  mind,  and  was 
not  capable  of  doing  any  serious  act  from  the  17th 
Nov.  1719,  till  his  death. 
On  behalf  of  Andrews7  will,  it  was  insisted, 
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that  he  was  perfectly  capable,  at  the  time,  of  mak-  delegate* 
ing  Powis'  will,  which  was  fully  aud  duly  exe-  "728# 
cuted,  and  that  he  continued  so  till  his  death ; 
that  at  the*  time  of  making  the  latter  will,  he  had 
cancelled  the  former  by  tearing  off  the  seal,  and 
throwing  it  into  the  fire,  with  a  declaration  that  it 
should  not  be  his  will ;  that  the  latter  will  was 
fully  executed,  being  signed,  sealed,  and  publish* 
ed  by  the  testator,  and  subscribed  by  three  wit* 
nesses ;  that  the  testator  declared  great  dislike  to 
all  his  relations,  and  was  greatly  offended  with 
Powis,  for  not  taking  a  person  apprentice  whom 
he  had  recommended  to  him,  and  that  he  had  de- 
clared great  satisfaction  in  the  kindness  and  regard 
he  had  met  with  from  Mr.  Andrews  and  his  fami- 
ly, and  that  he  would  reward  them  for  it. 

On  the  contrary,  it  was  urged,  that  Andrews 
had,  by  cajolery  and  stratagem  (in  persuading 
him  to  have  a  lamp  set  up  in  his  chamber,  by 
which  the  house  was  in  danger  of  being  fired,) 
induced  the  deceased  to  fall  out  with  his  former 
landlord,  Mr.  Atterbury,  with  whom  he  had  long 
lodged,  in  order  to  draw  him  to  hia  house ;  that 
after  he  had  so  drawn  him  to  hia  house,  he  endea- 
voured by  false  suggestions  to  alienate  his  affec- 
tions from  Powis;  that  he  and  his  family  kept 
him  in  constant  custody,  and  would  not  suffer  him 
to  be  seen ;  that  Andrews  was  only  an  acquaint- 
ance of  the  deceased,  who  while  his  understand- 
ing was  good,  had  frequently  declared  a  very  ill 
opinion  of  him ;  that  before  the  making  of  that 
will,  he  had  had  a  second  fit  of  the  palsy,  by 
which  his  understanding  was  so  much  impaired 
that  he  did  not  know  his  most  intimate  acquaint- 
ance; that  he  was  almost  utterly  incapable  to 
read  written  hand,  and  that  therefore  his  letters 
were  always  read  to  him ;  that  the  will  was  wholly 
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delegates,  written  by  the  executor,  whose  family  was  to  get 
"7728.  90,000/.  under  it ;  that  there  were  no  instructions 
for  making  it  proved  to  have  been  given  by  the 
testator,  nor  did  it  appear  in  evidence,  that  it  had 
been  read  over  to  the  testator,  or  that  he  knew  the 
contents  of  it ;  that  the  witnesses  to  it  were  the 
executor's  wife,  who  could  be  no  witness  at  all, 
a  poor  barber,  and  a  servant-maid,  both  of  whom 
had  received  money  or  presents,  and  had  made 
declarations  contrary  to  what  they  had  deposed 
on  oath. 


Heads  of  the  Arguments  of  the  Counsel  for  An- 
drews. 

Serjeant  Cheshire. — The  deceased  had  reasons  for 
revoking  Powis'  will ;  one  was,  that  he  had  lent 
11,000/.  to  Powis,  for  which  he  had  promised  him 
a  mortgage,  but  had  not  kept  his  word. 

Secondly.  He  continued  a  partnership  trade  with 
a  person  he  disliked. 

Thirdly.  He  desired  him  to  take  a  relation  ap- 
prentice which  he  had  not  done ;  he  resolved  to 
quit  his  lodgings  before  he  went  to  Andrews,  and 
would  have  gone  to  another  place ;  declared  he 
would  leave  nothing  to  his  relations;  directed 
Andrews  to  write  a  will  from  the  old  will,  alter- 
ing only  the  executor  from  Powis  to  Andrews, 
and  changing  the  residuary  legatees ;  a  will  made 
deliberately,  though  without  witnesses,  is  a  good 
will ;  declarations  of  witnesses  in  common  dis- 
course, shall  not  take  away  the  force  of  their  de- 
positions ;  a  man  shall  not  be  permitted  to  swear 
against  what  he  has  signed  and  attested.  The 
deceased  recognized  hi3  will  by  mentioning  it 
three  or  four  days  after4  the  execution  to  the  barber 
who  witnessed  it. 
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Dr.  Henchman. — The  questions  are,  whether  the  delegate*. 
deceased  had  an  animus  testandi  tali  modo ;  whe-  l7^ 
ther  he  had  a  capacity ;  whether  he  freely  and  vo- 
luntarily made  Andrews'  will.  It  is  objected, 
that  the  executor  wrote  it,  and  insisted  that  by 
the  civil  law  the  will  is  void,  but  in  reality  it  was 
otherwise,  for  by  that  law,  only  his  legacy  would 
have  been  void,  and  the  writer  subject  to  the  pe- 
nalty of  the  Lex  Cornelia  de  falsi* ;  if  a  man  writes 
a  legacy  to  his  son,  sub  potestate,  it  is  void ;  if  to 
an  emancipated  son,  it  is  otherwise  by  that  law ; 
and  in  England  the  paternal  power  is  not  ad- 
mitted. .    ■ 

An  evidence  to  a  deed  is  a  good  evidence  to  a 
will.  In  the  case  of  Twisden  contr&  Tawnsend, 
Prerog.  Mich.  Term,  1727,  Sir  Thomas  Twisden, 
the  executor,  wrote  the  will ;  no  proof  that  it  was 
read  over  to  the  deceased ;  but  instructions  were 
proved,  and  the  Court  pronounced  for  it. 

In  Lord  Macclesfield's  will,  the  subscribing 
witness  denied  his  hand,  he  had  custody  of  the 
will,  and  was  the  only  surviving  witness,  but  the 
will  was  pronounced  for.  When  a  witness  con- 
tradicts his  former  deposition,  it  is  a  rule  of  law, 
that  statur  priori  juramento.  Where  iterable  acts 
are  deposed  to  by  witnesses,  they,  by  the  civil 
law,  are  esteemed  contesting  witnesses. 

Dr.  Pinfold. — The  evidence  does  not  prove  the 
will  was  read  over  to  the  deceased,  but  that  is  not 
essential,  for  a  will  may  be  good,  though  nobody 
can  prove  that  it  was  read  to  the  testator. 

Dr.  Kinaston.  —  Dr.  Mead  deposes,  that  when 
he  attended  the  deceased  in  August,  1721,  he  was 
then  sensible,   and  the  apothecary  deposes  the 
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DELgoATBt.   same.     The  subscriptions  to  the  receipts  exhibit- 
1728.      e<*  a^ree  with  the  signatures  of  the  wilL    Ham* 
mend,  the  banker,  swears  he  would  have  paid  any 
money  upon  view  of  a  note  signed  with  that  hand* 
No  law  requires  instructions  for  a  will,  nor  that  the 
will  shall  be  read  by  or  to  witnesses.     In  the  case 
of  Heme  v.  Johnson,  no  instructions  were  given, 
nor  was  the  will  read  over,  but  the  Court  was  sa- 
tisfied with  the  evidence  of  the  subscribing  wit- 
nesses ;  extra-judicial  declarations,  though  made 
by  a  man  on  his  death-bed  are  not  admissible 
against  his  oath.      Gail.  Lib.  1.   Obs.  104.  nu. 
7.8.  (a) 

Dr.  Andrew.  —  Every  man  has  an  undoubted 
right  to  dispose  of  his  estate  as  he  pleases,  and  no 
court  can  enquire  into  his  reasons.  Every  man  is 
supposed  to  intend  what  he  executes ;  poverty  is 
no  objection  to  a  witness.  In  dubiis  benigna  inter- 
pretatio  Jienda  est.  The  confession  of  a  counsel 
cannot  bind  a  party ;  the  confession  of  a  proctor 
does,  because  he  is  dominies  litis.  The  proof  of 
disaffection  to  his  relations  is  clear.  The  fact  of 
Powis'  will    also   stands  uncontroverted.     The 


(a)  7.  Sed  quid  si  testis  post  juratam  depositionem  coram 
judice  vel  commissario  examiais  factam,  extra  judicialiter  contra- 
rium  affirmet,  an  secunda  contestatio  priorem  subvertet  ?  Minime 
etiam  si  talis  attestatio  in  mortis  articulo  facta  sit. 

8.  Quod  si  contrariA  testis  privatim,  et  extra  examen,  factum 
in  judicio  deductum,  verum  esse  fateatur,  postea  verb  in  examine 
aliter  deponat,  an  prima  confessio  posteriori  prseferetar  ?  Nequa- 
quam  quia  ilia  simplex,  akera  jurata,  et  pro  judice  pmstrmptio  est, 
testationem  probe  et  sincere  conscriptam  esse. 

10.  Ita  ilia  privata  et  fortfc  captandse  benevolenties  ergo,  altera 
judicialis  et  necessaria  est,  ad  quam  inrKus  qois  compeUi  potest. 

Gail.  P.  0.  lib.  1,  0b$.  104,  7,  8,  9,  10. 
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relations  have  proved  that  the  deceased  had  the  nmoATu. 
same  odd  behaviour  before  he  made  Fewia'  will  1728# 
as  after.  Mr.  James  Monk,  an  eld  acqaaintance 
of  the  deceased,  and  who  is  no  friend  to  Andrews, 
swears  "  That  after  the  deceased  returned  from 
Shrewsbury,  he  was  frequently  with  him,  and  he 
was  sane."  Eight  or  ten  witnesses  agree  with. 
Monk  in  this  point ;  he  went  to  the  Exchange, 
received  and  paid  money  at  his  hankers.  Mrs. 
Atterbury  speaks  to  his  insanity,  and'  yet  swears 
her  husband  was  angry  with  her  for  disobliging 
the  deceased,  because  he  might  otherwise  have 
done  something  for  them ,  therefore  they  supposed 
he  had  a  capacity  to  make  a  will.  Andrews' 
character  is  unspotted.  The  testator  was  dis- 
obliged with  Powis  for  not  taking  Mrs.  Cross's 
son  apprentice ;  the  deceased  was  not  easy  to  be 
imposed  upon. 

It  has  been  objected,  that  if  a  man  writes  him- 
self heir,  he  would,  by  the  Lex  Cornelia  de  fahis, 
have  been  infamous.  The  answer  to  that  is,  that 
even  by  that  law,  if  a  man  had  wrote  his  emancipa- 
ted son  heir  to  any  one,  he  would  have  been  subject 
to  no  punishment.  L.  1 1 .  ff.  ad  Leg.Contel.  de  fels. 

The  testator  recognized  his  will,  for  Ditcher, 
whose  evidence  stands  unimpeached,  says,  that 
Powell  declared  after  he  had  made  his  will,  that 
he  would  give  Andrews  his  estate,  which  declara- 
tion was  a  recognition  of  the  will,  and  he  also,  three 
or  four  days  after  it  was  made,  said  to  Phillips, 
the  barber,  who  witnessed  it,  "  Barber,  yon  are 
a  witness  to  my  will,  by  which  I  have  given  my 
estate  to  Andrews  and  his  family ;  if  my  relations 
dispute  it  with  them,  be  an  honest  man  and  speak 
the  truth."  Declarations  of  witnesses  are  not  ad- 
missible contrary  to  their  oath.     In  the  case  of 
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delegates.  Creswellv.  Creswell,  in  the  Prerog.  3d  Nov.  1715, 
172sT  instruction  given  for  a  will,  the  writer  drew  a  will 
from  it,  and  another  contrary  which  he  gave  the  tes- 
tator, and. he  signed  it,  and  the  writer  was  a  wit- 
ness to  it,  afterwards  he  would  have  appeared  as 
a  witness  to  prove  the  forgery,  but  the  court  would 
not  admit  him,  since  he  had  signed  the  paper  as 
a  witness  and  rejected  the  allegation  setting  forth 
this  matter.  In  the  case  of  Bird  and  Bird  v. 
Wollaston,  Delegates,  Feb.  1723;  three  witnesses 
to  a  Mall ;  two  swore  to  the  testator's  capacity  at 
the  time  of  execution,  the  other  contrary,  the 
•  court  rejected  his  evidence. 

Mr.  Fazakerly. — The  will  itself  imports  an  ani- 
mus testandi ;  there  are  many  instances  in  chancery 
of  committing  men  as  lunatics,  upon  evidence  only 
that  they  could  not  manage  their  own  affairs; 
there  are  two  positive  subscribing  witnesses  to  the 
factum  of  the  will,  who  must  be  perjured  if  the 
fact  was  otherwise,  whiph  the  court  will  be  tender 
of  declaring  without  full  evidence  directly  proving 
the  contrary.  Extra-judicial  declarations  are  al- 
lowed by  all  judges  to  be  the  slightest  evidence. 
The  statute  of  frauds  was  made  to  prevent  frauds 
in  making  of  wills,  and  does  direct  that  no  evi- 
dence shall  be  received  to  prove  a  nuncupative 
will  after  six  months,  unless  the  nuncupation  was 
reduced  to  writing  in  six  days  after  the  death  of 
the  testator.  There  may  be  frauds  as  well  in  setting 
aside,  as  in  constituting  of  wills,  and  the  admission 
of  evidence  to  prove  frequent  declarations  made  a 
long  time  ago,  tends  to  that  purpose.  Sir  Edward 
Becher,  Lord  Mayor,  Mr.  Linyer,  Common  Ser- 
jeant, and  others  of  reputation,  prove  Mr.  An- 
drews' good  character. 
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1728. 


Heads  of  the  arguments  of  the  counsel  for  PowU?       delegates. 

will. 

Mr.  Lutwyche. — Frauds  are  properly  cognizable 
in  the  Delegates.  No  instance  where  chancery 
has  interposed  to  set  aside  a  will  for  a  personal  es- 
tate on  account  of  fraud,  but  that  court  always 
has  declared  it  does  belong  to  the  Spiritual  Court ; 
if  we  have  not  the  full  force  of  our  evidence  here, 
we  cannot  have  it  anywhere.  In.  the.  case  of 
Bransby  and  Herridge,  Bransby  made  his  father 
executor ;  by  fraud  and  false  representations  of  the 
father,  Herridge  persuaded  him  to  revoke  it,  and 
by  a  new  will  to  appoint  him  executor :  the  will 
contained  lands,  and  therefore,  as  to  the  lands, 
the  chancery  set  it  aside  on  account  of  the  fraud, 
and  declared  Herridge,  a  trustee  for  the  personal 
estate  to  the  use  of  the  father,  by  which  the  Ec- 
clesiastical jurisdiction  was  saved,  and  the  probate 
continued  unrevoked.  This  matter  is  now  under 
appeal  to  the  Lords. 

Andrews  persuaded  the  deceased  to  do  what 
would  occasion  a  quarrel  between  him  and  his 
landlord,  that  he  might  draw  him  to  his  own 
house.  The  deceased  came  under  the  incapacity 
fpr  making  a  will,  mentioned  by  Swinburne, 
part  2,  sect.  1 ;  it  appears  that  he  was  almost  if 
not  totally  incapable  to  read  writing,  and  there- 
fore was  in  the  nature  of  a  blind  man  (a),  whose 
will  ought  to  be  read  over  to  him. before  witnesses. 
Swin.  part. 2,  sect.  !!.(£)  but  there  is  no  proof  of 


(a)  See  Sir  George  Hay's  judgment  in  Barton  v.  Robins, 
3  Phill.  456.  notes. 

(6)  "  He  that  is  blind  may  make  a  nuncupative  testament,  by 
declaring  bis  will  before  a  sufficient  number  of  witnesses,  but  be 
cannot  make  his  testament  in  writing,  unless  the  same  bo  read  be* 
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delegates,    reading  this  will  of  Andrews  to  the  deceased  ;  it 


1728,  appears  from  an  interrogation  put  to  one  of  the 
witnesses,  that  Phillips,  the  barber,  being  asked 
whether  he  had  not  given  a  note  for  60/.  lent  to 
him  by  Andrews,  answered,  "  Yes,  but  it  was 
only  for  a  blind/' 

Mr.  Reeves.  —  Powis'  will  was  made  deliber- 
ately, while  the  testator  was  sane ;  not  every  small 
degree  of  understanding  is  sufficient  for  making  a 
will,  but  the  testator  ought  to  have  a  sound  and 
disposing  mind.  When  a  devise  is  extraordinary, 
some  reason  ought  to  be  shewn  why  testator  was 
induced  so  to  do.  Deceased  used  expressions  of 
strong  dislike  to  Andrews.  The  time  for  taking 
Cross's  son  apprentice  was  not  come,  when  An- 
drews' will  was  made,  therefore  that  was  no  rea- 
son for  disaffection  to  Powis.  Powell  made  a 
general  order  to  Hammond  to  pay  Andrews  what 
money  he  should  demand,  which  order  was  made 
soon  after  he  came  to  Andrews'  house,  and  is  a 
proof  that  he  was  insane  or  grossly  imposed  on. 
It  is  said  that  if  a  man  only  subscribes  his  will, 
without  witnesses  it  is  good,  but  that  is  only  where 
there  is  no  suspicion  of  fraud  ;  the  will  in  favour 
of  Andrews  was  not  read  to  the  deceased,  and  he 
could  not  read  it  himself,  therefore  he  could  not 
certainly  know  the  contents.  Any  degree  of  sa- 
nity is  not  sufficient  for  making  a  will ;  Marquess 
of  Winchester's  case,  Coke,  6  Rep.  f*  23.     It  is  the 

fore  witnesses,  and  in  their  presence  acknowledged  by  the  testator 
for  his  last  will ;  and  therefore,  if  a  writing  were  delivered  to  the 
testator,  and  he  not  hearing  the  same  read,  acknowledged  the 
same  for  his  will,  this  were  not  sufficient,  for  it  may  be,  that  if  he 
should  hear  the  same,  he  would  not  own  it."-—  Swinburne,  pt.  II. 
s.  11. 
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constant  practice,  in  common  law  courts,  to  admit    delegates. 
proof  of  declarations  made  by  witnesses  contrary       1728 
to  their  evidence  on  oath. 

Dr.  Stratum.  —  Dr.  Mead  and  the  apothecary 
only  talked  with  the  deceased  about  his  illness 
and  he  was  able  to  give  account  of  that ;  so  can  a 
child  of  six  or  seven  years  old.    The  old  man  was 
in  custody  of  Andrews  and  his  family,  for  some  of 
them  always  attended  him  wherever  he  went. 
Some  of  his  friends,  particularly  Mr.  Thomson, 
was  refused  seeing  him,  on  pretence  he  was  not 
well.       Observations  were  made  by  Andrews' 
people  on  all  letters  from  Powis,  in  order  to  reflect 
on  him  and  diminish  the  deceased's  affection  to 
him ;  and  some  of  his  letters  concealed  by  An* 
drews.    It  appears  from  Andrews'  own  witnesses, 
as  well  as  Powis,  that  he  was  in  low  circumstances 
when  the  deceased  came  to  live  at  his  house, 
which  might  be  an  inducement  to  him,  by  any 
means,  to  acquire  to  his  family  this  great  estate. 
The  general  order  to  Hammond  to  pay  to  Andrews 
on  demand  was  within  a  month  after  Powell  came 
to  his  house,  so  that  the  management  of  the  de- 
ceased began  as  soon  as  he  had  got  him  into  his 
custody.    Andrews  proved  the  will  the  day  after 
Powell  died,  and  entered  on  the  estate  immediate- 
ly ;  he  entered  the  probate  in  all  the  public  offices, 
and  by  that  means  took  up  a  large  sum  after  the 
probate  was  called  into  the  Prerogative  Court  on 
commencement  of  this  suit,  and  upon  that  an  order 
was  made  upon  him  by  the  Court  to  bring  in 
1,000/.     No  declarations  of  Powis,  in  favour  of 
Andrews,  previous  to  his  will.     In  the  case  of 
Sands  and  Floyd  contr&  Pearse  (a\  Deleg.  1715, 

(a)  Sands  and  Lloyt  v.  Peirse  and  Peirst,  Deleg.  19th 
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delegates.  Mr.Rolls  made  his  will,  by  which  he  gave  his  estate 
1728.  to  hi8  daughter  Pearse  ;  the  will  was  duly  exe- 
cuted and  witnessed,  and  he,  before  the  witnesses, 
declared  it  as  his  will.  After  his  decease,  Mrs. 
Pearse  refused  to  prove  it,  because  her  husband 
should  not  be  benefited,  with  whom  she  was  at 
variance,  and  then  he  propounded  it.  It  appeared 
fully  that  the  testator  was  insane,  and  that  though 
he  had  published  it  properly,  Mrs.  Pearse  had  tu- 
tored him,  and  taught  him  what  to  say.  The  will 
was  set  aside.  The  being  able  to  say  "  Yes  "  or 
'•  No  "  is  not  a  sufficient  capacity;  Combe's  case, 
Moore's  Rep.  f.  754. 

Dr.  Sayer. — Where  there  has  been  insanity  the 
degree  of  evidence  is  different.  Powis'  will  is  rea- 
sonable, because  he  is  nephew  of  the  deceased. 
Duplicates  were  made  of  the  will,  and  one  was 
in  the  custody  of  the  testator  himself ;  but  this 
latter  will  has  always  been  in  Andrews'  custody. 
Deceased  declared  he  had  made  Powis  his  heir, 
spoke  kindly  of  him,  even  after  Andrews'  will 
was  made  ;  his  affection  to  Andrews  grew,  accord- 
ing to  the  witness,  in  five  or  six  weeks  time.  Dr. 
Harwood  was  interrogated,  what  the  deceased 
said  to  him  concerning  his  relations  or  will ;  on 
his  first  examination,  he  said  nothing  of  disaffec- 
tion; though  not  interrogated  to  that  point,  he 
swore  the  deceased  was  displeased  with  Powis. 
Andrews  was  sworn  to  the  probate  of  his  will  by 
Dr.  Harwood,  to  whom  he  made  a  present  at  that 
time  of  50/.  for  mourning,  on  account  of  the  Doc- 
January  1714.  Delegates  present  at  the  sentence  —  Mr.  Justice 
Tracy,  Mr.  Baron  Price,  Dr.  Clements,  Dr.  Raynes,  Dr.  Page, 
Dr.  Phipps,  and  Dr.  Strahan. 
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tor's  old  acquaintance  with  the  deceased.  In  Oc-  PttM*T|fc 
tober,  preceding  Andrews' will,  Powell  declared  1728. 
he  would  give  the  greatest  part  of  his  estate  to 
Powis.  Minors,  till  a  certain  age,  cannot  dis- 
pose, though  they  can  do  common  things  and 
answer  common  questions.  Intcgritas  mentis  is 
necessary  in  a  testator,  D.  lib.  28.  tit  1.  1.  2. 
Swinb.  part  2.  sect.  2.  nu.  2. 

Mr.  Hamilton.  —  A  man  who  designs  to  act  ho- 
nestly, will  take  care  to  have  witnesses  of  figure 
and  reputation.  When  the  testator  executed 
Powis*  will,  he  declared  to  the  witnesses  who 
he  had  made  residuary  legatees.  The  civil  law 
directed  that  a  testator  should  write  the  name  of 
his  heir  himself,  or  declare  it  to  the  witnesses. 
C.  de  testamen.  L.  29.  in  pv.  Inst,  de  testament, 
ordin.  4.  Herbert  and  Lownds,  3  Car.  1.  Chan- 
cery Cases,  Oct.  22.  Mr.  Bland  made  his  will 
in  favour  of  his  children ;  when  he  grew  weak, 
Lowndes,  a  scrivener,  persuaded  him  to  make  a 
will  and  deeds  in  favor  of  him ;  much  evidence 
that  the  testator  was  weak.  The  Court  decreed 
that  he  was  not  absolutely  insane,  yet  since  there 
was  fraud  and  management,  the  deeds  should  be 
set  aside,  and  ordered  Lowndes  should  not  exe- 
cute the  will  without  his  co-executor. 

In  the  case  oiAinsworth  oxidPollard,  ibid,  p.101. 
and  of  Maudley  v.Maudley,  ibid.  p.  123,  wills  and 
deeds  were  set  aside  on  account  of  management  of 
weak  persons.  Fraser  control  Duke  of  Devonshire, 
Lord  Harry  Cavendish  madq  certain  deeds  in  his  last 
sickness,  fully  executed,  and  no  proof  of  insanity ; 
but  Lord  Chancellor  Cowper,  said,  "  A  man  in  so 
weak  a  condition  could  not  have  an  understanding 
adequate  to  what  he  was  about,"  and  therefore 
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dilbcates.  decreed  that  the  deeds  were  void,  and  the  de- 
1728  cree  was  confirmed  by  the  Lords ;  but  by  Hale, 
Baron,  those  deeds  were  set  aside,  because  they 
were  not  executed  pursuant  to  the  powers  reserved 
to  him,  slid  it  was  on  that  account  Lord  Cowper 
said*  "  It  did  appear  that  he  had  not  a  mind  ade- 
quate to  what  he  was  about." 

Mr.  Strange. — There  are  three  points  before  the 
Court,  Powis'  will,  Andrews'  will,  or  an  intes- 
tacy* The  same  degree  of  capacity  is  necessary 
to  revoke  as  to  constitute  a  will.  The  case  of  Frost 
v.  Heudrey,  4  Mod.  fo.  60.  In  the  draught  for 
Powis'  will,  blanks  were  left  for  the  name  of  the 
executor,  which  the  testator  filled  up,  but  having 
wrote  the  name  ill,  he  disliked  it,  and  ordered 
new  ones  to  be  drawn,  and  then  in  the  presence 
of  the  subscribing  witnesses,  had  the  blanks  filled 
up  with  the  name  of  Powis,  as  executor  and  resi- 
duary legatee ;  one  draught  kept  by  himself,  the 
other  by  Baldwyn,  who  wrote,  or  procured  them 
to  be  wrote.  All  the  instructions  pretended  for 
Andrews'  will  were  only  to  get  the  names  of  Dr. 
Harwood's  children,  to  whom,  as  it  is  pretended, 
the  deceased  did  desire  to  leave  legacies  ;  notwith- 
standing which,  the  names  of  those  children  are 
not  inserted  in  the  will. 

Heads  of  the  Argument  of  the  Counsel  for  Mrs.  Col- 
Iyer,  and  others  of  the  relations  of  the  deceased  who 
contended  for  cm  Intestacy. 

Dr.  Paul,  (the  King's  Advocate.) — The  deceas- 
ed declared  to  his  brother  Jeremy,  when  he  was 
dying,  "  That  he  would  be  a  father  and  an  uncle 
to  hi*  children ;  frequently  gave  presents  to  Mrs. 
CoUyec,  daughter  to  Jeremy.    From  Nov.  1719, 
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Delegates. 


when  he  had  his  paralytic  fit,  he  did  no  act,  as  ap- 
pears from  the  evidence,  that  required  judgment  1728. 
In  1719,  he  laid  up  a  dividend  warrant  in  his  clo- 
set, and  did  not  know  what  he  had  done  with  it, 
but  said,  "It  was  stolen  from  him;9'  and  said,  "  He 
could  dispose  of  no  money  without  the  advice  of 
his  nurse  who  attended  him."  Powis  applied  to 
Murray,  the  old  man's  keeper,  to  procure  him  a 
will,  and  applied  to  the  deceased  for  a  deed  of 
gift.  It  does  not  appear  that  the  deceased  him* 
self  read  the  instructions  taken  by  Mr.  Baldwyn ; 
deceased  attempted  to  fill  up  the  blanks,  was  not 
able  to  do  it;  attempted  to  fill  up  the  second 
draughts,  though  he  knew  he  was  not  able  to  do 
it  before,  which  shewed  a  want  of  understanding ; 
he  could  not  read,  which  proceeded  from  want  of 
understanding  only,  because  there  is  no  proof  he 
had  lost  his  sight ;  so  weak  in  mind,  that  no  pru- 
dent person  would  trust  him  with  fire ;  the  time 
he  went  from  Atterbury's,  so  frantic  in  his  be- 
haviour, that  Mr.  Reece  would  not  receive  him  as 
a  lodger ;  when  he  left  Atterbury's,  could  not  reckon 
with  Atterbury  for  what  he  owed  for  his  lodgings  ; 
went  to  Mrs.  Rogers,  his  milliner,  with  whom  he 
was  well  acquainted,  but  did  not  know  her,  took 
Thompson,  a  man  of  sixty  years  of  age  and  tall, 
for  a  little  lad  of  about  fourteen  or  fifteen.  He 
that  writes  himself  heir  is  infamous,  per  tot.  tit.  C. 
de  his  qui  sibi  adscrib  :  A  testator  must  have  in- 
tegritas  mentis.  —  Combe's  case,  1051.  Moore's 
Rep.  fo.  759.  Executor  charged  with  forgery ; 
cleared  as  to  the  punishment  for  that,  but  the  will 
set  aside,  because  the  testator  was  not  sane.  Du- 
arenus  disp.  1  nu.  27.  Phillips,  the  barber,  de- 
clared, "  If  evidence  was  wanting  against  a  per- 
son who  was  under  a  criminal  prosecution  at  the 
vol.  1.  s 
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DtLUAtEi.  Old  Bailey,  he  would  lend  an  oath  to  stitch  him 
1728.  UP*"  Declared  he  had  signed  Powis'  will  for 
Andrews,  when  the  testator  was  out  of  his  senses ; 
a  bribed  person  no  good  witness.  Extra,  de  tes- 
tib.  cap.  1.  ff.de  felsis,  Leg.  1.  &  2.  Nepos  de 
monte  Albano,  nu.  75.  Bartolus  super,  sc.  1.  ff. 
de  fals.  When  a  witness  is  interested,  he  is  not 
to  be  admitted.  If  a  man  thinks,  though  falsely, 
he  hath  a  right  of  commoning,  he  cannot  be  ad- 
mitted at  common  law  to  prove  a  commoning. 

The  case  of  Gore's  will  in  the  Delegates ;  the 
attorney  who  drew  the  will  swore  the  testator  read 
it  over,  and  another  witness  swore  he  signed  it, 
proved  contri  he  was  so  weak  he  could  not  write, 
nor  was  able  to  read,  his  sight  being  distempered 
with  the  jaundice.  The  Delegates  pronounced 
against  the  will. 

Hester  Gordon,  her  will  in  the  Prerog.  A  small 
piece  of  paper  signed  as  it  seemed  by  Gordon, 
was  propounded  as  her  will.  It  did  not  appear 
who  wrote  the  body  of  it.  She  had  thereby  given 
her  estate  to  two  of  her  children  in  prejudice  of  a 
third,  but  assigned  a  reason  in  the  paper  why  she 
disinherited  the  other,  viz.  that  she  had  given  her 
2000/.  for  her  marriage  portion.  No  proof  of  this 
will,  further  than  the  subscription.  The  Court 
pronounced  against  it.    The  party  did  not  appeal. 

In  the  case  of  Young  and  Young  in  the  Dele- 
gates, Byne,  a  Fleet  parson,  swore  he  married 
the  parties ;  afterwards  made  an  affidavit  that  he 
had  sworn  falsely  before,  and  that  he  had  been 
*  bribed  to  do  it.  The  Delegates  had  no  regard  to 
his  former  deposition  in  the  cause. 

In  the  case  of  Twisdcn  contr&  Townshend.  The 
will  was  read  over  to  the  testatrix  in  the  presence  of 
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the  witnesses,  and  she  declared  to  others,  she  had    delegates. 
made  Sir  Thomas  Twisden  her  executor,  1728. 

In  the  case  of  Lady  Bridget  Osborne,  she  swore 
she  had  never  been  married  to  Williams ;  Hall, 
the  parson,  alleged  to  have  solemnized  the  mar- 
riage, swore  he  had  not  married  them ;  but  the 
Marquis  of  Carmarthen,  her  brother,  swore  she 
had  confessed  her  marriage  to  him.  And  it  was 
proved  the  parson  declared  he  had  strong  com- 
punction of  mind  for  a  great  offence.  Upon  this 
evidence  the  Delegates  pronounced  for  the  mar- 
riage. 

Mr.  Lee:  —  Such  proof  is  to  be  admitted  in  all 
cases  as  is  suited  to  the  nature  of  the  case.  There 
is  not  sufficient  evidence  to  pronounce  for  Powis'  ' 

will.  The  exceptive  evidence  to  Andrews'  will  is  so 
strong,  that  the  will  stands  on  comparison  of  hands 
only.  A  declaration  of  a  witness  may  be  received 
to  contradict  his  evidence. 

In  the  case  of  Wood  v.  Cozens,  Sheffield  made 
his  will.  Three  witnesses  to  it.  One  swore  ex- 
pressly to  his  capacity,  and  the  due  execution  of 
it ;  another  was  a  legatary,  and  so  repelled ;  the 
third  swore  he  was  not  capable ;  he  had  before 
swore  the  contrary  in  chancery.  The  Court  had 
no  regard  to  his  evidence,  but  affirmed  the  will  on 
proof  by  one  witness  of  the  due  execution.  This 
case  is  now  before  the  lords. 

Rea?  v.  Hayes,  K.  B.  Hayes  forged  a  bond, 
brought  a  witness  to  prove  it,  and  recovered  upon 
it  afterwards.  That  same  witness  was  admitted 
by  C.  J.  Raymond  to  prove  the  forgery,  and  upon 
that  evidence  and  other  circumstances  only  he  was 
convicted  thereof. 

There  are  no  expressions  of  disaffection  to  rela- 
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deleoatei.  tions  till  he  became  insane  in  1719 ;  public  in- 
stances of  insanity  in  May  1720,  immediately  pro- 
ceeding Powis'  will,  which  was  made  in  June 
1720.  To  prove  that  the  testator  had  not  a  legal 
capacity  to  make  a  will,  and  that  the  witnesses  to 
Andrews'  will  were  not  sufficient,  he  cited  Swinb. 
on  Wills,  part  4.  sect.  24.  nu.  2.;  part  4.  sect.  27. 
nu.  10.  Godolph.  part  3.  cap.  25.  nu.  9.  Swinb. 
part  7.  sect.  14.  nu.5.  Godolph.  part  1.  cap.  18. 
nu.  5. ;  cap.  8.  nu.  2.  Those  only  are  to  be  es- 
teemed good.  Witnesses  quorum  fides  non  vacil- 
late   Ff.de  test.  lib.  L.  1. 

Reply  for  Andrews'  will. 

Dr.  Henchman.  —  In  articulo  mortis,  a  man  may 
revoke  by  a  less  solemn  instrument.  Swinb.  part  2. 
sect.  25. 

In  the  case  of  Duke  of  Somerset  and  Sir  John 
Jacobs  (a),  there  were  three  schedules  imperfect  in 
their  dispositions,  and  without  executors ;  they 
did  not  revoke  the  complete  will  for  want  of  per- 
fection. 

The  testator  in  this  case  was  not  blind,  for  he 
signed  the  will,  and  therefore  had  capacity  to 
write,  and  it  appears  in  evidence  that  he  went  to 
his  closet  and  fetched  a  receipt  from  among  other 
papers,  which  he  could  not  have  done  if  he  had 
been  incapable  to  read. 

The  subscription  to  the  will  is  proved  by  Ham- 
mond on  a  comparison  of  hands,  and  that  is  a 
genus  proband^  though  not  the  best. 

Dr.  Mead  has  sworn  that  the  deceased  gave  him 
such  an  account  of  his  distemper,  that  he  pre- 
scribed from  it,  and  also  that  he  believed  he  was 
capable  to  make  a  will. 

(a)  Deleg.  22d  January  1725. 
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In  the  case  of  Medlicoi\  and  \Murford,  a  will    delegated 
was  written  by  the  executor,  and  no  instructions       172q7 
nor  reading  proved.     One  of  the  witnesses  swore 
he  believed  the  signing  to  the  will  was  his  hand. 
The  Mali  was  pronounced  for. 

Incontinence  is  an  obj  ection  to  a  witness .  Covar- 
ruvias'  Practical  Conclusions,  Lib. 2.  cap.  13.  nu.  8. 
When  the  deceased  tore  the  seal  from  Powis'  will, 
he  said,  "  Take  notice  of  what  I  have  done,  I  have 
now  cancelled  my  former  will." 

The  rest  of  Andrews'  counsel  spoke  on  the 
reply  to  much  the  same  purpose. 

Per  Curiam. 
After  a  long  and  full  hearing  for  several  days 
of  counsel  on  all  sides,  the  Court  was  very  unani- 
mously of  opinion  that  Powis'  will  was  the  true 
last  will  of  the  deceased/  and  that  the  will  in  favor 
of  Andrews  was  null  and  void,  and  condemned 
Andrews  in  100/.  costs. 

This  judgment  was  given  on  the  28th  Feb. 
1727-8,  at  Serjeants'  Inn,  in  Fleet  Street. 

(N.  B.  An  attempt  was  made  to  have  examined 
Andrews'  wife  as  a  witness  to  the  will,  and  a 
voluntatem  was  prayed  before  the  Condelegates 
at  Doctors'  Commons  on  that  point,  but  it  was 
afterwards  waved.) 
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Bj-Daj  altar  STEPHENS    agdlflSt   WEBB. 

Hilar j  Term,  ^ 

February  23. 


(Appeal  from  Hereford  in  a  Grievance.) 


An  appeal  pro-  J)r.  Paul,  for  Stephens. — Anthony  Stephens,  far- 
•o  undemanding  mer  of  the  tithes  of  Mannington  S  trad  ley,  inHere- 
SdSTto^  fordshire,  brought  suit  against  Mary  Webb,  on 
adTe^e^^tor  stat-  Edw.  6.  (a),  for  hindering  him  from  carrying 
Bhouid  declare  his  tithes,  &c.  27th  October,  1750,  citation  re- 
tha*°be  admit-  turned.  Suit  for  great  and  small  tithes.  Small 
jJotou.^11       tithes  paid.  He  now  sues  for  tithes  of  twenty-seven 

acres  of  wheat,  which  were  set  out  by  the  tith- 
ing-man,  and  therefore  became  his  property ;  the 
dispute  is  upon  the  way  for  carrying  off  the  tithes. 
We  would  have  gone  the  same  way  as  Webb  car- 
ried off  her  own  corn,  which  was  the  usual  way, 
but  she  locked  up  the  gates.  This  appeal  is  from 
rejecting  an  allegation. 

Dr.  Pinfold,  for  Webb.  —  Single  point  is  now 
upon  rejecting  an  allegation  pleading  the  right  of 
way ;  the  substance  of  the  allegation  is  laid  in 
their  libel,  upon  which  they  have  had  publication. 
We  have  likewise  pleaded  contrary  and  published. 

Allegation  for  Stephens,  12th  October,  1752. 
1 .  Art.  Corn  being  cut,  and  the  tithes  set  out, 

(a)  Bamellv.  Jenkins,  2  Pbill.  391. 
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Stephens  would  have  carried  them  the  same  way 
as  Webb  did,  which  was  the  usual  way,  but 
Webb's  son  would  not  permit  it. 

2.  Art.  Stephens  went  to  Mary  Webb,  to  know 
how  he  was  to  carry  away  his  tithes ;  she  pointed 
to  a  place  where  there  was  a  hedge  and  ditch,  and 
said,  that  was  his  way,  but  proponent  alleges  there 
there  was  no  way. 

Libel  read. 


▲rchba 
Couftit 

Bj-Day  after 
Hilar;  Term, 
February  tt. 


6.  Art.  Webb  carried  away  the  tithes  contrary 
to  stat.  Edw.  6. 

7.  Art.  Pleads  the  statute. 

8.  Art.  Webb  stopped  Stephens  from  carrying 
away  the  tithes,  and  locked  the  gate  of  the  field 
where  the  tithes  did  grow,  and  fenced  the  lands 
by  which  he  lost  the  tithes. 

Witnesses  on  the  Libel  read. 

1.  William  Leach.  —  8.  Art.  Deponent,  servant 
to  Mary  Webb ;  last  harvest  he  reaped  wheat  for 
her,  and  she  carried  away  the  wheat  before  the 
tithe  was  set  out,  leaving  only  a  small  portion  for 
the  tithes,  and  Webb  locked  up  the  gate  every 
time  her  team  was  gone  through. 

2.  Elizabeth  Powell.  —  8.  Art.  Webb's  servants 
as  they  loaded,  left  the  tenth  sheaf  of  the  wheat. 
Stephens'  agent  asked  how  they  should  carry  away 
the  tithe  ?  Webb  told  him  through  Emlin's  ground, 
which  was  not  a  way. 

3.  Mary  Price.  —  8.  Art.  The  wheat  grew  in  an 
enclosed  field;  when  Webb's  waggon  was  gone 
through  the  gate,  her  people  shut  it,  and  would 
not  let  Stephens's  waggon  pass  the  same  way. 
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Webb's  allegation,  1751,  read. 

3.  Art.  Alleges  the  way  her  waggon  went  was 
through  her  private  grounds  ;  that  that  was  not  the 
way  for  carrying  the  tithes,  and  she  told  him  he 
must  pull  down  the  hedge,  and  shewed  him  the 
right  way. 

Witnesses  on  second  allegation. 

1.  Thomas  Jones.  —  3.  Art.  Powell,  Stephens' 
agent,  asked  Webb  which  way  he  was  to  cany 
the  tithes,  she  told  him  the  usual  way  was  through 
Emlin's  field. 

2.  Thomas  Webb.  — To  same  purpose. 

Webb's  counsel  insisted  that  the  substance  of 
this  allegation  was  pleaded  in  the  libel,  and  the 
witnesses  thereon  had  deposed,  that  through  Em* 
lin's  field  was  not  the  right  way,  and  that  Webb 
had  pleaded  the  contrary,  to  shew  it  was  the  right 
way,  had  examined  and  published  thereon ;  that 
therefore  this  allegation  was  prius  positum  et  con* 
trarium  prius  positis  super  qui  bus. 

Stephens'  counsel  replied,  that  if  their  witnesses 
had  sworn  on  the  libel  that  through  Emlin's  ground 
was  not  the  way,  they  had  deposed  extra  articulum, 
and  that  part  of  their  deposition  could  not  be  read. 

« 

Judgment  —  Sir  George  Lee. 
I  thought  the  first  article  was  prius  positum,  and 
was  rightly  rejected ;  but  as  to  the  second  article, 
though  the.  substance  of  it  was  proved  by  the  wit- 
nesses on  the  libel,  yet  as  they  had  deposed  extra 
articulum,  I  thought  that  article  might  be  admit- 
ted ;  but  for  avoiding  expence  I  proposed  to  the 
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parties  that  I  should  pronounce  against  the  appeal, 
that  Webb's  proctor  should  consent  to  retaining 
the  cause,  and  should  declare  in  acts  of  court  that 
he  would  not  object  at  the  hearing  to  any  of 
Stephens'  witnesses  on  the  libel,  as  having  de- 
posed extra  articulum,  by  which  Stephens  would 
have  the  same  benefit  as  if  the  second  article  was 
admitted,  to  which  they  agreed,  and  I  rejected 
the  allegation,  and  decreed  accordingly. 


Arch  bb 
Court. 

By-Day  after 
Hit  try  Term, 
February  23, 


Foote  against  Richards  and  Bartlett.  By-Day  after 

.  Hilary  Term, 
February  29. 

Appeal  from  Exeter. 


Dr.  Simpson,  for  Richards  and  Bartlett.  —  Pro- 
secution by  Richards  and  Bartlett,  churchwardens 
of  Colstock,  in  Cornwall,  against  Mrs.  Elizabeth 
Foote,  for  brawling  and  quarrelling  in  the  church, 
upon  the  statute  of  Ed.  6. ;  the  churchwardens 
presented  her  at  the  visitation,  and  afterwards  ar- 
ticled against  her  before  the  official  of  the  arch- 
deacon of  Cornwall,  who  dismissed  her;  the 
churchwardens  appealed  to  the  chancellor  of 
Exeter;  he  pronounced  for  the  appeal;  reversed 
the  sentence,  and  decreed  Foote  to  be  suspended 
ah  ingressu  ecclesia  for  a  month ;  Mrs.  Foote  has 
appealed  from  that  sentence  to  the  Arches. 

Merits  of  the  case. . 
Caesar,  a  negro  servant  of  Mrs.  Foote's,  got 
Mary  Crocker,  his  fellow-servant,  with  child;  a 
vestry  was.  called  on  22d  January  1748,  to  con- 


In  a  suit  under 
5  &  6  Ed .6.0.4. 
not  necessary 
that  the  wit- 
Beesee  ahoold 
depoae  that  the 
party  proceeded 
against  ohided, 
brawled,  and 
quarrelled ;  it  ia 
enffioient  if  they 
prove  that  words 
of  brawling  were 
need. 
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Arches 
Court. 

Bj-Daj  after 
Hilary  Tern, 
February  21. 


aider  how  the  parish  should  be  indemnified  from 
the  child ;  Mrs.  Foote  there  promised  to  indemnify 
the  parish ;  but  she  not  doing  it,  a  second  vestry 
was  called  on  12th  February  1748 ;  both  vestries 
were  held  in  the  church ;  she  then  abused  the 
rector,  Mr.  Nicholas  Richards ;  the  churchwardens 
presented  her  for  brawling  in  the  church ;  pre- 
sentment made  on  3d  May  1749;  5th  May  1749, 
she  was  cited  to  answer  said  presentment ;  she 
appeared ;  churchwardens  gave  in  articles,  pleaded 
statute  Ed.  6.,  and  that  Foote  on  a  Sunday  in 
Jan.  or  Feb.  1748,  brawled  and  used  these  words 
to  the  parson ;  "  Sweep  before  your  own  door, 
some  people  (speaking  to  the  parson)  are  or  may 
be  as  bad  as  Caesar  and  Moll  Crocker,  witness 
Nurse  and  Bess  Collins,  by  my  faith  and  troth,  I 
will  strip  (or  pull)  the  gown  off  his  back,"  or  "over 
his  head,"  and  other  brawling  words.  We  have  ex- 
amined three  witnesses;  the  witnesses  say,  the 
rector  said  to  her,  "You  might  have  turned  off 
Crocker  and  saved  the  parish  this  trouble,  I  be- 
lieve some  people  are  as  bad  as  Crocker,"  &c.  this 
proved  by  three  witnesses ;  after  publication  Foote 
gave  exceptive  allegation,  set  forth  that  the  wit* 
nesses  are  friends  to  the  parson,  and  enemies  to 
her ;  after  the  cause  was  concluded,  the  first  judge 
admitted  Foote  to  exhibit  the  parish  register,  to 
shew  bastards  were  born  in  the  parish,  which  the 
churchwardens  had  not  presented,  and  exhibited 
three  depositions  in  another  cause,  which  she  had 
commenced  against  the  churchwardens  for  neglect 
of  duty,  in  not  presenting  them.  We  shall  object 
to  all  this  evidence. 


Dr.  Paul,  for  Foote.  —  The  witnesses  do  not 
<ay  she  brawled,  chided,  or  quarrelled   in  the 
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church,  which  are  the  words  of  the  statute.    27th      At  ohm 

Sep.  1751,  when  sentence  was  given  in  the  first      1 

Court,  the  official  had  all  the  evidence  that  is  now  ^{^^Jf 
before  this  Court;  5th  June  1752,  the  chancellor  of  Frtmiryas. 
Exeter  reversed  the  sentence  of  the  official  which 
dismissed  Mrs.  Foote,  and  pronounced  that  she 
had  brawled,  and  suspended  her  ab  ingressu  ecclesia 
for  a  month.  The  churchwardens  did  not  volun- 
tarily present  her ;  the  minister  by  threats  forced 
them  to  present  her ;  the  parson  abused  her,  and 
said  if  all  the  water  of  the  river  Tamar  was  to  run 
by  her  door  for  seven  years  it  would  not  wash  her 
clean,  the  words  will  not  amount  to  brawling. 

Witnesses  far  Richards  and  Bart  kit. 
1 .  James  Lark.  —  1  •  Int.  Presentment  is  true 
and  made  as  he  believes  without  malice  ;  22d  Jan. 
1748,  vestry  held  in  the  church  on  Crocker's  being 
with  child,  Richards,  the  rector,  then  said  to  Foote, 
"You  knew  that  Caesar  and  Moll  Crocker  had 
been  too  intimate  for  a  long  while,  and  therefore 
you  might  have  turned  her  away  and  saved  the 
parish  all  this  trouble;"  she  answered,  "Good 
lack,  I  believe  there  are  some  people  as  bad  as 
Caesar  and  Moll  Crocker;  sweep  before  your  own 
door;"  she  declared  that  if  the  child  was  Caesar's, 
she  would  make  the  parish  easy,  but  she  not  doing 
it,  deponent  called  another  vestry,  which  was  held 
in  said  church  on  12th  February,  1748,  after 
morning  service,  where  the  rector  and  Foote  were 
present,  and  said  rector  speaking  to  Foote,  said  it 
was  very  hard  the  parishioners  should  not  have 
security  for  the  aforesaid  base  child,  which  Foote 
had  promised  to  give,  adding  that  if  she  would 
not  give  security,  he  desired  they  might  have 
Caesar  again,  who  had  been  taken  up,  but  dis- 
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charged  on  promise  of  said  security ;  Foote  replied, 
"  I  believe  there  are  some  people  as  bad  as  Caesar 
and  Moll  Crocker;  sweep  before  your  own  door, 
witness  the  nurse  and  Bess  Collins/'  meaning  Eli- 
zabeth Collins,  a  woman  of  bad  character. 

4.  Int.  Foote  is  a  layperson.  5.  Int.  She  has 
a  good  estate  in  Colstock ;  deponent  is  a  witness 
at  the  instance  of  the  rector. 

2.  Jeffery  Knight.  —  Believes  presentment  is 
true,  &c. ;  deponent  was  at  a  vestry  in  the  church 
on  22d  January,  1748  ;  the  rector  was  in  his  pew, 
and  Mrs.  Foote  in  hers ;  the  rector  said  to  Foote, 
"I  blame  you,  that  after  you  had  turned  Moll 
Crocker  out  of  your  service,  you  should  take  her 
in  again,  as  you  knew  that  she  and  Caesar  lay  to- 
gether ;"  she  answered,  that  she  thought  Crocker 
had  been  past  child-bearing ;  the  rector  replied, 
"  Why,  then,  as  you  thought  her  past  child-bear- 
ing, you  would  suffer  them  to  go  on  in  their  wick- 
edness ;"  she  replied,  "  Sweep  before  your  own 
door."  Deponent  was  at  a  vestry  in  said  church 
on  Sunday,  12th  February,  1748,  when  rector 
talked  to  Foote  of  giving  security  to  the  parish, 
but  Foote  fell  into  seemingly  a  passion,  and  told 
him  "  He  should  sweep  clean  before  his  own  door 
first;  remember  Bess  Collins  and  the  nurse," 
meaning  Elizabeth  Collins,  a  woman  who  had 
three  bastards.  She  spoke  in  an  angry  manner, 
and  intimated  (as  deponent  apprehended)  that  the 
rector  had  been  too  familiar  with  Collins. 

2.  Int.  Respondent  is  a  witness  at  the  request 
of  the  rector. 

3.  Susanna  B  or  lace.  —  Presentment  is  true ; 
deponent  was  present  in  the  church  on  22d  Ja- 
nuary and  12th  February,  1748,  when  at  both 
times  there  was  talk  of  Caesar's  having  a  bastard 
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by  Crocker;    the  rector  said  he  thought  Foote       ©SJJjJ 

should  have  turned  Crocker  away  when  she  knew 

Caesar  and  she  lay  together ;  she  replied,  "  Some  naaiy  Te™, 
people  are  as  bad  as  Crocker  and  Caesar ;  sweep  *•*»■"*  *•• 
before  your  own  door;  remember  the  nurse 
and  Bess  Collins ;"  the  rector  replied,  "  If  the 
river  Tamar  was  to  run  by  your  door,  it  would 
not  make  you  clean."  On  12th  February,  depo- 
nent was  going  out  of  church,  and  in  the  church 
porch  heard  Foote  say  she  would  strip  the  gown 
off  the  parson's  shoulders,  but  he  was  not  present. 
3.  Int.  At  both  times,  the  rector  began  the  dis- 
course about  security, 

Witnesses  for  Foote. 

1 .  William  Bennet.  — William  Richards,  one  of 
the  churchwardens,  owned  to  deponent  that  he 
was  not  in  the  church  at  the  time  of  the  supposed 
brawling ;  said  he  presented  Foote  at  the  instance 
of  the  rector,  who  threatened  him  if  he  did  not, 
and  that  otherwise  he  should  not  have  done  it, 
and  that  the  rector  was  to  pay  the  expense ;  in 
1748,  several  persons  in  the  parish  ought  to  have 
been  presented  for  bastards,  &c,  who  are  not 
presented. 

2.  Henry  Richards.  —  Bartlett  and  William 
Richards  said  they  were  not  present  at  said 
brawling,  and  would  not  have  presented  Foote  if 
the  rector  had  not  threatened  them;  Richards 
said  he  would  willingly  withdraw  his  presentment 
if  the  rector  would  consent;  the  rector  and  his 
wife  and  Lark  abused  Foote  very  much,  and  the 
rector  uttered  these  words,  "Why  did  not  you 
put  Crocker  out  of  the  parish  ;  you  knew  she  lay 
with  Caesar;"  producent  behaved  coolly  and 
mildly,  and  did  not  abuse  the  rector. 
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2.  Int.  Does  not  believe  the  churchwardens 
would  take  a  false  oath. 

Dr.  Simpson,  for  Churchwardens.  —  It  is  not  at 
all  necessary  the  words  of  brawling  should  be  ac- 
tionable ;  it  is  sufficient  if  the  words  are  such  as 
tend  to  create  anger  and  disturbance.  The  words 
in  this  case  are  proved  by  three  witnesses. 

Dr.  Paul,  for  Foote. — Every  defamation  in  the 
church  is  not  brawling ;  words  of  the  statute  are 
"chiding,  brawling,  and  quarrelling."  None  of 
the  witnesses  say  they  chided,  brawled,  or  quar- 
relled ;  our  witnesses  say  she  spoke  mildly. 

Dr.  Hay,  same  side.  —  In  all  penal  statutes, 
the  Court  must  proceed  according  to  the  letter  of 
the  statute,  and  as  none  of  the  witnesses  say  she 
chided,  brawled,  or  quarrelled,  the  Court  cannot 
pronounce  that  she  did  brawl. 

Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion  it  was  not  necessary  the 
witnesses  should  use  those  words;  it  was  suffi- 
cient if  they  proved  that  words  of  brawling  were 
used,  which  in  this  case  was  proved  by  three  wit- 
nesses. I  therefore  affirmed  the  sentence  of  the 
Chancellor  of  Exeter,  and  remitted  the  cause, 
with  18/.  costs. 
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Lady  Mavo  against  Brown.  mu^T«r 

February  ft*. 

Gertryde  Aylmer  deceased  intestate  in  1732;  where  ti*  in- 
Brown  took  administration  to  her  as  her  husband,  daughter, claim- 
1  sess.  Mich.  1752 ;  citation  returned  at  instance  {j*  ^Tm^ 
of  Lady  Mayo  as  daughter  of  deceased,  against  jf^m"^"^ 
Stephen  Brown,  to  bring  in  the  administration,  oieatifabeeiu- 

ii  i«iii  i  i  bliahea  the  apx  - 

and  shew  cause  why  it  should  not  be  granted  to  rUg«  of  ber  pa. 
her  as  daughter  and  next  of  kin  to  deceased.  [^"JdJXw- 
Brown  appeared,  and  denied  Lady  Mayo  to  be  J^^^JjJ 
daughter ;  she  gave  in  an  allegation  to  plead  her  the  time  and 

-  i  i*  i  /*       i        •  i  n  place  of  her  owa 

interest;  she  did  not  set  forth,  time  or  place  of  birth, 
her  father  and  mother's  marriage,  or  of  her  own 
birth,  but  pleaded  that  she  was  the  daughter  of 
Whitgift  Aylmer,  by  Gertryde  his  wife ;  that  they 
lived  publicly  in  London  and  Jamaica  as  husband 
and  wife  with  reputation,  and  that  she  was  owned 
by  them,  and  reputed  to  be  their  legitimate  daugh- 
ter, and  pleaded  a  will  of  Whitgift  Aylmer's  dated 
in  1719,  and  also  a  deed  wherein  Gertryde  was 
styled  his  wife,  and  Lady  Mayo  his  daughter.  I 
was  of  opinion  it  might  easily  happen  that  she 
might  not  be  able  to  find  out  the  time  or  place  of 
her  father  and  mother's  marriage,  and  therefore 
that  circumstantial  evidence  and  public  owning 
might  be  sufficient  to  establish  the  marriage,  but 
directed  she  should  specify  the  time  and  place  of 
her  own  birth. 
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Prerogative 
Court. 


Bj-Daj  after  . 

Htlarj  Term,  KADCLIFF   CgattlSt    VENFIELD, 

Februarj  26. 


Coiti  gifea  Z)r.  ifay,  for  Edward  Radcliff.  —  Ralph  Rad- 

^°bad  lied*  cliff,  made  his  will  and  appointed  John  Radcliff, 
bAe  da£rtTf  executor  5  J°hn  made  Jane  his  wife,  and  Paggen 
chuoery,  then  Hale,  Esq.  executors ;  Jane  took  probate,  made 
to  oaii  for  t°n  her  will  and  appointed  Edward  Radcliff  and  Fitz- 
^SS!£S£a^  william  Barrington,  Esqs.  her  executors;  17th 
S^s'tbM-  0ctober  1752>  Jane  Venfield,  as  executor  of  her 
doniDg  the  ut-  husband,  Robinson  Venfield,  cited  Edward  Rad- 
ni\  "ed  'the  bin  cliff  to  give  in  an  inventory  of  Ralph  Radcliff,  the 
in  chancer j.      g^  testator's  personal  estate,  and  alleged  that  a 

legacy  of  50/.  was  left  to  her  husband  in  the  will 
of  Ralph  Radcliff,  which  had  not  been  paid  ;  Ed- 
ward denied  her  interest ;  probate  of  Jane's  will 
decreed  to  Edward,  undergoing  a  monition  to  ex- 
hibit an  inventory  if  the  court  should  order  it; 
Edward's  objection  was,  that  Jane  Venfield  had 
filed  a  Bill  in  chancery  against  deceased,  Jane 
Radcliff,  and  him  the  said  Edward,  for  a  discovery 
of  said  Ralph's  estate,  which  was  depending  at 
at  the  death  of  said  Jane  Radcliff;  Edward  exhi- 
bited many  affidavits  to  prove  this  fact,  and  then 
Cheslyn,  Jane  Venfield's  proctor,  some  time  after, 
declared  he  would  proceed  no  farther,  because  his 
client  had  revived  her  bill  in  Chancery,  and  made 
her  option  tor  proceed  in  that  Court ;  the  question 
now  was,  whether  she  ought  not  to  pay  Edward 
RadclifTs  costs. 

Dr.  Paul,  counsel  for  Venfield,  insisted  that  it 
was  the  rule  of  the  Court  not  to  give  costs  in  that 
case,  and  that  there  was  no  instance  of  doing  it. 
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m. 

Judgment  —  Sir  George  Lee. 
1  thought  (I  said)  that  such  a  rule  was  a  very 
unreasonable  one,  for  Mr.  Rad cliff  was  plainly 
harassed,  and  put  to  an  unnecessary  expence,  and 
in  my  opinion  he  ought  to  have  his  costs.  The 
register  said  there  was  no  such  rule  as  Dr.  Paul 
insisted  on,  and  some  of  the  proctors  gave  instances 
where  costs  had  been  given  in  the  like  cases  ;  and 
thereupon  I  condemned  Venfield  in  10/.  costs. 
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Prerogative 
Court. 


Bj-Daj  after 
Hilary  Term, 
February  26* 


Jehen  against  Jehek. 


On  fuller  Answers. 


Grace  Jehen,  widow  of  John  Jehen,  who  died  Aniwe«  ©b- 

.,__,  ,..  .  jeoled  to  awl 

28th  August,  1751,  prays  administration  to  her  reformed, 
husband,  as  dying  intestate,  was  opposed  by 
young  Jehen,  brother  to  deceased,  and  executor  of 
a  will  of  his,  dated  18th  October,  1749.  The  wi- 
dow pleaded  that  the  deceased  married  her  on  24th 
February,  1 749  subsequent  to  the  will,  and  had  a 
child  by  her,  which  is  since  dead,  and  therefore 
that  by  law  the  will  is  void.  He  gave  his  answers 
to  this  plea. 

Dr.  Hay  objected  to  the  answers  to  the  five 
first  articles,  which  he  admitted  to  be  true  ;  that 
instead  of  the  word  admit,  he  ought  to  have  used 
the  word  confess  ;  and  to  the  6th  Art.  he  objected 
that  the  latter  part  was  redundant,  and  ought  to 
be  struck  out.  The  6th  Art.  laid  the  date  of  the 
will,  and  no  other  fact  to  shew  it  was  prior  to  the 
marriage  ;  he  admitted  the  article  to  be  true,  and 
then  gave  an  account  of  a  conversation  with  the 

VOL.    I.  T 
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pm»o«'*ti?e  deceased,  and  several  reasons  to  shew  deceased 

'Court 

L      intended  the  will  should  operate,  notwithstanding 

m** tw[   *"s  marnage,  &c,  to  which  he  was  not  all  led  by 

February  9C.     the  plea. 

Judgment —  Sir  George  Lee. 
I  was  of  opinion  the  word  admit  was  equivalent 
to  the  word  confess,  but  ordered  the  latter  part  of 
the  answer  to  the  6th  Art.  to  be  struck  out,  as  re- 
dundant, and  condemned  young  Jehen  in  13*.  4d. 
the  usual  costs. 


A  witoeu  wbo 
had  been  exa- 
mined in  ohief 
under  a  commis- 
sion, bat  bad 
been  prevented 
by  illness  from 
being  examined 
on  interrogato- 
ries before  tbe 
close  of  the  com- 
mission, allowed 
to  be  reproduced 
and  examined 
on  interrogato- 
ries at  the  ex- 
pence  of  tbe 
party  who  pro- 
daced  her. 


Lady  Gookes  Winford  against  Hellier. 

Hellier  had  a  commission  for  examining  wit- 
nesses in  Herefordshire;  several  were  produced 
and  examined;  among  others,  Sarah  Hunkback 
was  produced,  sworn  and  admonished,  but  she 
(as  it  was  suggested,  being  taken  ill,  went  away 
without  being  examined.  The  substitute  for  Gla- 
sier,  proctor  for  Lady  Winford,  alleged  he  would 
examine  her  on  interrogatories,  and  prayed  the 
commissioners  to  adjourn,  and  not  close  the  com- 
mission, but  they  rejected  this  petition,  and  closed 
the  commission ;  and  now  Glasier  prayed  that  the 
said  witness,  Sarah  Hunkback,  might  be  brought 
to  be  examined  on  his  interrogatories,  at  the  ex- 
pense of  Hellier,  who  produced  her.  Bishop, 
proctor  for  Hellier,  did  not  object  to  her  being 
brought  to  be  examined  on  Glasier's  interrogato- 
ries, but  insisted  she  ought  to  be  brought  ^t  the  ex- 
pence  of  Glasier's  client,  and  not  at  the  expence 
of  his  client,  and  at  whose  expense  she  should  be 
brought,  was  the  question  now  before  me. 
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Judgment  —  Sir  George  Lee. 
I  was  of  opinion  the  witness  ought  to  be  brought 
to  be  examined  on  Glasier's  interrogatories,  by 
Hellier,  the  party  who  produced  her,  and  at  his 
expense,  and  said,  though  I  did  not  remember 
any  case  where  it  had  been  adjudged ;  yet  I  took 
that  to  be  the  constant  practice,  and  the  registrar 
and  practisers  agreed  it  was  so.  I  accordingly 
decreed  the  witness  to  be  brought  to  be  examined 
on  Glasier's  interrogatories,  at  the  expence  of 
Bishop's  client  who  produced  her. 


Prerogative 
Court. 

By-Day  after 
Hilary  Term, 
February  20. 


Sutton  against  Smith  and  Others. 

Dr.  Paul,  for  Smith.  —  Samuel  Sutton,  deceas- 
ed, made  his  will,  dated  6th  November,  1749,  in 
these  words : 

"  I,  Samuel  Sutton,  citizen  and  brewer,  make 
this  testament  relating  to  my  niece,  Mrs.  Eliza- 
beth Edwards,  and  do  give  her  five  pounds  a  year 
for  eight  years,  if  she  live,  to  be  paid  by  Mr.  Phi- 
lip Smith,  my  exeeutor  to  this  will,  to  be  paid  on 
May-day  every  year.         "Samuel  Sutton. 

"  She  shall  have  no  more  of  my  effects. 
u  Signed,  sealed,  published,  and 
delivered  in  the  presence  of  us, 
"  Elizabeth  Sutton, 
"  John  Sutton, 
"  Joseph  Sutton, 
"  Adam  Critch." 
Smith  is  executor,  but  has  no  legacy.     Will 
proved  in  common  form,  23d  November.      De- 
ceased left  a  brother,  J.eremiah  Sutton,  and  seve- 
ral nephews  and  nieces.     Ashbury  Sutton,  one  of 

t  2 


Where  there  ia 
no  doubt  as  to 
tbe/adua*  of  a 
will  which  con- 
tains no  dispo- 
sition of  the  re- 
sidue, the  Coort 
of  Probate  oan- 
not  pronounce 
the  deceased  to 
be  dead  intes- 
tate as  to  the 
residoo. 
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pbrrocativjs  the  nephews,  has  cited  the  executor  to  bring  in 

1  the  probate  and  prove  the  will  by  witnesifes,  in 

HUa?j  T*m'  solemn  form  of  law,  or  shew  cause  why  he  should 

Februirj  26.  not  be  pronounced  to  be  dead  intestate. 

Dr.  Hay,  for  Sutton. — Deceased  died  14th  No- 
vember, 1749  ;  he  made  this  will  only  to  cut  off 
his  niece  Edwards,  who  had  disobliged  him ;  the 
writer  of  the  will  says,  deceased  on  6th  Novem- 
ber, said  he  would  make  a  will  to  cut  her  off;  and 
after  it  was  finished,  he  said,  "  It  will  do  to  cut 
her  off;"  he  declares  the  will  to  be  a  testament 
relating  to  his  niece  Edwards,  and  at  the  end 
names  Smith  executor  of  this  will,  and  says,  "  Ed- 
wards shall  have  no  more  of  my  effects ;"  which 
implies,  that  he  intended  the  rest  of  his  relations 
shall  have  his  effects,  and  the  witnesses,  except 
Critch,  are  all  relations,  and  it  cannot  be  sup- 
posed he  intended  them  to  attest  an  act  to  cut 
themselves  off,  the  executor  was  conscious  he 
was  not  entitled  to  the  residue,  and  therefore  com- 
pounded with  the  brother,  and  paid  him  570/.  in 
consideration  of  his  releasing  all  claim  on  the  de- 
ceased's estate.  Ashbury  Sutton,  who  at  deceas- 
ed's death  was  in  Maryland,  cited  the  executor  to 
prove  the  will,  and  to  shew  cause  why  deceased 
should  not  be  declared  to  have  died  intestate.  We 
do  not  contend  for  an  absolute  intestacy,  but  in- 
sist that  deceased  is  dead  intestate  as  to  the  re- 
sidue, that  the  general  probate  granted  to  Smith 
is  wrong,  and  that  he  ought  only  to  have  a  pro- 
bate limited  to  Edwards's  legacy.   • 

Witnesses  for  Smith. 

1.  John  Sutton. — Deponent  was  nephew  to  de- 
ceased ;  6th  November,  1749,  day  of  the  date  of 
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the  will,  deceased  declared  himself  angry  with   prerogative 
Edwards,  for  not  having  answered  a  letter  depo-      L 


nent  wrote  to  her  by  deceased's  order,  and  said, 
"  She  shall  see  what  she  has  lost,  I  will  make  a 
will  to  cut  her  off;''  deponent  by  his  order,  wrote 
the  will  pleaded,  and  deceased  read  it  over,  and 
approved  and  executed  it  in  presence  of  deponent 
and  his  mother  Elizabeth  Sutton  and  brother  Jo- 
seph Sutton,  who  are  all  relations  of  deceased's, 
to  wit,  the  wife,  and  sons  of  deceased's  brother 
Jeremiah  Sutton,  and  the  next  day,  Adam  Critch 
witnessed  it,  at  deceased's  desire.  Deceased  was 
of  sound  mind,  &c. 

2.  Int.  Respondent  several  times  heard  deceas- 
ed say  he  would  cut  off  his  niece  Edwards.  9.  Int. 
Deceased  at  time  of  execution  of  said  will,  said, 
it  was  only  to  cut  off  Edwards,  and  that  he  would 
send  for  Smith  to  make  another  will.  11.  Int. 
Producent  is  not  related  to  deceased.  13.  Int. 
Smith  paid  570/.  to  respondent,  for  the  use  of  re- 
spondent's father,  and  he  released  all  claim  on 
deceased's  estate ;  has  heard  Edwards  say,  Smith 
has  paid  her  whole  legacy.  16.  Int.  Deceased 
spoke  well  of  Ashbury  Sutton,  and  said  he  would 
take  care  of  others  of  his  relations.  19.  Int.  Has 
heard  him  say,  he  would  leave  a  share  of  his  pa- 
tent for  extracting  foul  air  out  of  ships  by  fire,  to 
respondent's  brother.  20.  Int.  Respondent  does 
not  believe  he  intended  to  leave  his  fortune  to  pro- 
ducent. 

2.  Joseph  Sutton.  —  Deponent  was  nephew  to 
deceased;  John  Sutton  wrote  a  letter  by  deceased's 
order  to  Edwards,  to  which  she  did  not  send  an 
answer  ;  deceased  was  angry,  and  on  6th  Novem- 
ber, 1749,  said  he  would  cut  her  off,  and  then  gave 
John  Sutton  instructions  for  writing  the  will  plead- 


By- Day  after 

Hilary  Term, 
February  26. 
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prerogative  ed ;  deceased  read  it,  and  approved  it,  and  signed 

1      it,  to  cut  Edwards  off  only ;  and  then  John  and 

5jJJJTJJJ   Elizabeth  Sutton  and  deponent  signed  it ;  believes 
February  26.    Critch  signed  it  the  next  day ;  deceased  of  sound 
mind,  &c. 

2.  Int.  Deceased  expressed  dislike  of  Edwards 
for  not  answering  his  letter.  5.  Int.  Deceased 
expressed  great  kindness  for  respondent  and  his 
brothers  and  sisters.  9.  Int.  Deceased  said  ho 
made  the  will  to  cut  off  Edwards.  13.  Int.  Smith 
compounded  with  respondent's  father  for  releasing 
his  claim  to  deceased's  estate.  20.  Int.  Does  not 
believe  deceased  intended  to  leave  his  fortune  to 
Smith. 

3.  Elizabeth  Sutton.  —  Deponent  is  wife  to  de- 
ceased's brother  Jeremiah ;  deceased  declared  he 
would  cut  off  his  niece  Edwards ;  deceased  heard 
the  will  read,  and  perused  it  himself,  and  approved 
it,  in  presence  of  deponent  and  her  two  sons,  and 
then  executed  it,  and  they  attested  it,  and  the 
next  day  Critch  signed  it,  at  which  time  deceased 
re-executed  it ;  he  was  of  sound  mind,  &c. 

2.  Int.  Deceased  angry  with  Edwards.  9.  Int. 
Deceased  said  the  will  was  to  cut  off  Edwards ;. 
he  talked  of  making  another  will.  1 1 .  Int.  Smith 
was  not  related  to  deceased.  13.  Int.  Smith  com- 
pounded with  respondent's  husband,  and  he  re- 
leased his  claim  on  deceased's  estate.  16.  Int. 
Deceased  spoke  well  of  Ashbury  Sutton,  and  was 
fond  of  deponent's  sons  and  daughter.  20.  Int. 
Does  not  believe  deceased  intended  to  leave  his 
fortune  to  Smith. 

4.  Adam  Critch.  —  One  day,  about  a  week  be- 
fore deceased's  death,  he  told  deponent  he  had 
made  his  will ;  deponent  read  it ;  deceased  said 
it  was  to  cut  off  Edwards ;  deceased  acknowledged 
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his  subscription,  and  sealed  it  again*  and  then  de-  prbaooativb 

ponent  at  his  desire  signed  it  as  a  witness.  1 

2.  Int.  Heard  deceased  say  he  was  angry  with  j^^yj^ 
Edwards.  5.  Int.  He  spoke  kindly  of  his  brother  February  2& 
and  other  relations.  9.  Int.  Deceased  said  when 
deponent  signed  it,  he  intended  that  only  to  cut 
off  Edwards,  and  that  he  would  send  for  Smith  to 
make  another  will.  15.  Int.  Deceased  left  seve- 
ral relations.  16.  Int.  Deceased  had  affection  for 
Joseph  Sutton,  and  said  what  he  had  would  fall 
among  his  relations.  19.  Int.  Said  he  had  a  good 
deal  to  leave  to  his  relations.  20.  Int.  Does  not 
believe  he  intended  to  leave  his  fortune  to  Smith. 

Will  read. 

Dr.  Paul,  for  Smith. — Court  cannot  pronounce 
deceased  ia  dead  intestate ;  factum  of  the  will 
fully  proved  by  four  witnesses ;  they  insist  that  he 
intended  this  will  should  be  limited'  only  to  Ed- 
wards. 2  Venu  37.  Lard  Falkland  against  Bert, 
Parol  proof  of  intention  must  be  disallowed,  and 
the  will  must  stand  on  its  own  bottom.  Statute 
of  frauds,  will  in  writing  shall  not  be  repealed  by 
words  alone ;  the  executorship  is  general,  and  ex- 
tends to  the  whole  estate;  the  executor  has  no 
legacy,  and  therefore  shall  take  the  residue.  Smith 
giving  money  to  the  relations  is  no  objection  to  the 
will.      Ward's  Case. 

Dr.  Pinfold,  same  side,  —  Court  can  only  pro- 
nounce whether  it  is  a  will  or  not ;  the  operation 
is  a  subsequent  question. 

Dr.  Hay,  for  Sutton.  —  The  Court  under  this 
process  can  inquire  whether  deceased  is  dead  in- 
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p*"ogativb  testate,  as  to  part  of  his  estate.     We  do  not  con- 
1      tend  for  a  total  intestacy.     Deceased  had  no  view 

Hii^Tera'  of  tF™*fS  his  estate  to  Smith.  The  witnesses  at- 
F«bmarj  26.  test  against  their  father's  interest.  Parol  evidence 
cannot  be  allowed  to  contradict,  but  it  may  to  ex- 
plain, a  will.  Deceased  intended  to  die  testate 
only  quoad  hoc,  a  general  probate  ought  not  to 
have  been  granted.  The  Court  may  revoke  it, 
and  grant  a  probate  limited  to  the  contents  of 
this  will  only.  April,  1733,  Trig  against  Mat- 
thews. 

Dr.  Smal broke,  same  side.  —  Real  intention  of 
a  testator  shall  set  aside  a  presumed  intention. 
1  Vern.,  Fane  and  Fane,  the  Court  has  power  to 
grant  a  limited  probate. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  I  could,  under  this  process, 
only  pronounce  for  the  will,  or  for  an  absolute 
intestacy ;  and  in  this  case  I  could  not  pronounce 
for  an  intestacy,  for  the  factum  of  the  will  and 
sanity  of  the  testator  were  fully  proved.  The 
Court  may  grant  a  limited  probate  where  the  tes- 
tator has  limited  the  executor ;  but  in  this  case 
there  was  no  foundation  for  such  grant,  because 
the  testator  had  made  Smith  executor  without 
any  limitation,  and  had  directed  him  to  pay  the 
legacy  of  5/.  a  year  to  Edwards  without  limiting 
any  fund  to  pay  it  out  of;  consequently,  the 
whole  estate  was  the  fond,  and  therefore  the  exe- 
cutor  must  collect  in  the  whole  estate.  What 
would  be  the  operation  of  the  will,  whether  the 
executor  should  take  the  residue,  or  should  be 
considered  only  as  a  trustee  for  the  next  of  kin, 
was  another  question,  which  I  could  not  deter- 
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mine  upon  the  present  process;  it  might  have  p»wooa«t» 

been  brought  before  this  Court  upon  a  process  to      1 

call  the  executor  to  give  in  an  inventory  and  ac-  S^t«[ 
count,  and  qiake  distribution ;  but  probably  a  F«bro«y  a*, 
prohibition  would  have  been  granted  as  had  been 
done  in  two  or  three  cases  of  this  sort.  Because 
the  question  related  to  a  trust  which  is  cognizable 
only  in  Chancery,  I  thought  the  plaintiff  had 
mistaken  his  way,  he  should  have  filed  his  bill 
in  Chancery  to  have  had  the  executor  declared  a 
trustee,  and  probably  that  Court,  upon  this  evi- 
dence of  the  testator's  intention,  would  pronounce 
the  executor  to  be  only  a  trustee  as  to  the  residue 
for  the  next  of  kin ;  but  I  could  now  only  pro- 
nounce for  or  against  the  validity  of  the  will.  I 
therefore  pronounced  for  the  validity  of  it,  and 
confirmed  the  general  probate  to  Smith. 


Hellier  against  Hellier.  m *wh  e. 


(On  grant  of  Administration  pendente  lite.) 


Dr.  Pinfold,  for  William  Hellier. — Robert  Hel-  Ao  td«i»utr»- 
lier,  Esq.  deceased,  lent  4000/.  on  mortgage  ofi&^M^ 
the  estate  of  Edward  Phillips  and  his  wife  ;  said  tSS^J^ 
Phillips  and  his  wife  are  dead ;  the  son  of  said  *****  iMgi*. 
Phillips  has  contracted  to  sell  the  estate,  and  the 
purchaser  will  pay  off  the  mortgage,  and  notice 
is  given  for  that  purpose,  and  the  title  deeds 
which  were  in  deceased's  custody  are  demanded. 
The  deeds  cannot  be  delivered  up,  nor  the  money 
received,  without  an  administration  pendente  lite ; 
both  sides  agree  to  having  an  administrator,  but 
differ  about  the  person ;  Mr.  Hellier  names  Mr. 
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PRcRowT,VI  Weston>  to*  ™&*  hither,  and  offeis  9000/.  ae- 

1     curity,  and  consents  the  money  should  be  paid 

Mmroh6-  into  Court,  to  be  laid  out  in  the  funds;  Mrs. 
Hellier  names  Mr.  Bennet,  a  witness  in  the  cause; 
but  at  last,  administration  pendente  lite  was  granted 
by  consent  to  Mr.  Bennet,  named  by  Mrs.  Hellier, 
and  to  Mr.  Damarell,  named  by  Mr.  Hellier,  who 
are  to  give  joint  security,  and  the  4000/.,  when 
received  from  the  mortgagor,  is  to  be  paid  to  Mr. 
Stevens,  register  of  the  Court,  to  be  laid  out  in 
three  per  cent,  annuities,  in  the  names  of  the  said 
register  and  of  the  proctor  of  each  party. 


March  6.  CoX   dgCUHSt  THOMPSON,    allOS    SMITH. 

The  interest  of       Dr.  Bettesworth,  for  Thompson.  —  Elizabeth 

biuhed,  hot  Street,  widow,  deceased ;  John  Cox  has  set  up  a 
without  co,u.  win  of  her,^  dated  2?th  Jaimary>  1752 .  it  is  op- 
posed by  Thompson,  the  deceased's  father.  Cox 
denied  his  interest;  he  has  pleaded  and  fully 
proved  himself  to  be  deceased's  father.  We  pray 
you  will  pronounce  for  our  interest,  and  will  give 
full  costs  to  the  time  Cox  was  admitted  a  pauper. 

Dr.  Hay  contr&,  for  Cox.  —  Thompson  alias 
Smith  entered  caveat  by  name  of  Thompson.  Cox 
warned  it.  Bellas  appeared  for  Thompson,  and 
alleged  his  interest  as  father  to  deceased,  and 
prayed  an  answer,  and  declared  he  opposed  the 
will.  Cox  denied  his  interest,  and  offered  to 
propound  the  will,  and  to  admit  Thompson  to  be 
a  contradictor,  and  Thompson  to  bring  in  scripts 
and  scrolls.    He  brought  in  a  paper  in  these  words : 
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"  I.  Elizabeth  Street,  revoke  all  wills  by  me  pm***™* 

f  hurt 

made.     Witness  my  hand,  29th  April,    1752 ;"      L 

which  he  has  since  pleaded  as  a  revocation.  His  MMOh  •• 
interest  stands  thus,  John  Smith  and  Ann  Car- 
der married  at  Ramsgate  in  1713,  and  lived  there 
publicly  as  husband  and  wife  till  1718,  then  Smith 
left  his  wife  and  lived  at  Uxbridge,  where  he  took 
the  name  of  Thompson  ;  the  wife  went  to  her  fa- 
ther's at  Canterbury,  and  in  March,  1718,  was 
delivered  there  of  a  daughter,  by  said  John 
Smith,  who  was  the  deceased  in  this  cause.  The 
marriage  of  Smith  and  Carder  is  not  proved  by 
any  witness  who  was  present  thereat,  but  an  ex* 
tract  from  the  Ramsgate  register,  and  cohabita- 
tion, are  proved,  and  also  an  extract  from  the  re- 
gister at  Canterbury  of  the  baptism  of  the  daugh- 
ter is  proved,  wherein  she  is  mentioned  only  as 
the  daughter  of  John  Smith.  Proved  that  it  was 
reported  in  1718  that  Smith  was  dead  ;  afterwards 
in  1728,  Carder  and  her  daughter  came  to  live 
with  him  at  Uxbridge ;  he  then  pretended  he  was 
just  married  to  her,  that  she  was  a  widow,  and 
had  said  daughter  by  a  former  husband.  In  the 
will  propounded  there  is  a  legacy  to  deceased's  . 
father,  John  Thompson.  We  admit  they  have 
proved  Thompson's  interest  as  father,  but  they 
have  not  affected  Cox  with  the  knowledge  that 
Thompson  was  father,  and  therefore  he  is  not 
liable  to  pay  costs ;  and  if  the  Court  should  con- 
demn him  in  costs,  as  he  is  a  pauper,  he  has  no- 
thing to  pay. 

Dr.  Bettesworth  admitted  they  had  not  affected 
Cox  with  the  knowledge  of  the  several  facts  above 
stated ;  and  therefore,  upon  the  admission  of  the 
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pibiogativb  counsel  on  both  sides.  I  pronounced  for  Thomp 
son  s  interest,  but  gaye  no  costs. 

Mtroh  6. 


Jodrell  against  Crop. 

Mareb6. 

a  codicil  »ot  Dr.  Hay,  for  Jodrell.  —  Mrs.  Sarah  Boulter 

b^to? to  pfD"  ^^  a  w^ow  without  children  12th  October, 
■affioUDtiogai  1748;  left  Susanna  Crop,  Richard  Banner,  and 
**** "  Sheldon  Cradock,  her  niece   and  nephews  and 

next  of  kin.  Caveat  entered,  which  Jodrell  warned. 
Deceased  made  a  will,  dated  4th  April,  1745, 
appoints  her  brother,  Richard  Cradock,  executor 
and  residuary  legatee;  he  died  6th  July,  1748; 
same  day,  she  made  a  codicil  of  that  date,  where- 
by she  made  Jodrell  executor  and  residuary  lega- 
tee in  the  place  of  her  brother,  and  confirmed  all 
the  legacies  left  in  her  will  in  these  words :  "  I 
do  hereby  give  and  bequeath  what  I  thereby  gave 
to  my  brother,  William  Cradock,  deceased,  to  my 
nephew,  Mr.  Gilbert  Jodrell,  and  do  appoint  him 
executor  of  my  will  in  the  place  of  said  William 
Cradock."  The  will  and  this  codicil  are  propound- 
ed by  Jodrell.  This  codicil  is  opposed  by  Mrs.  Crop 
as  executrix  in  a  codicil  dated  10th  July,  1748, 
wherein  the  will  is  confirmed,  but  revokes  the 
codicil  of  6th  July,  makes  Crop  executrix,  and 
gives  the  residue  according  to  statute  of  distribu- 
tions ;  she  has  also  propounded  another  codicil, 
dated  1 1th  June,  by  mistake  for  July,  wherein  lega- 
cies are  given  to  relations  and  servants.  The  will  is 
not  disputed ;  the  single  question  is,  whether  the 
codicil  of  the  6th  July  is  the  act  of  deceased,  and 
if  so,  whether  it  is  revoked  by  codicil  of  10th  July, 
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1748.     Great  variety  and  contrariety  of  evidence ;    prerogative 

Court. 

our  witnesses  say,  on  6th  July,  Jodrell  was  acquaint-      1 

ed  with  death  of  deceased's  brother ;  she  often  de-  Mlroh  6- 
clared,  if  her  brother  died,  Jodrell  should  be  in 
his  place,  and  ordered  Jodrell  to  come  to  her  as  * 
soon  as  he  heard  of  his  death.  Upon  information 
of  Cradock's  death,  Jodrell  went  to  deceased  and 
told  her  of  it ;  she  received  him  with  great  kind- 
ness, and  ordered  him  to  make  said  codicil  of  6th 
July ;  in  presence  of  Hannah  Pen  and  Elizabeth 
Balchen,  Jodrell  drew  codicil  from  deceased's  in- 
structions, read  twice  or  thrice  to  her,  and  she 
executed  it  by  setting  her  mark ;  she  was  eighty- 
three  years  old.  For  three  years  before  she  never 
set  her  name,  but  when  her  hand  was  guided  by 
her  brother.  Proof  of  execution  of  codicil,  6th 
July ;  incapacity  not  pretended ;  they  say  Jodrell 
was  only  to  have  authority  to  act  as  her  attorney ; 
contrary  proved ;  codicil  not  obtained  clandes- 
tinely. Declarations  in  favour  of  Jodrell  before 
death  of  deceased's  husband  in  1742,  great  affec- 
tion for  him ;  in  1740  Jodrell  married  her  niece 
in  1741  ;  had  a  daughter  by  her,  which  deceased 
was  fond  of.  7th  June,  1748,  deceased  told  Jod- 
rell her  brother  was  ill,  and  if  he  died,  she  would 
make  him  executor,  and  put  him  in  his  place ;  6th 
July,  Jodrell  dined  with  Long  and  Henry  Balchen 
at  deceased's,  and  told  them  what  she  had  done, 
in  afternoon  of  6th  Martha  Balchen  came  and 
staid  at  deceased's  house.  Jodrell  saw  deceased 
two  or  three  days  after  that,  and  when  he  was  out 
of  town  constantly  sent  messages  to  her.  Their 
opposition  is  not  as  next  of  kin,  but  under  the  codi- 
cil of  10th  July.  We  shall  insist  that  the  codicil 
was  the  act  of  Banner  and  of  Martha  and  Eliza- 
beth Balchen.     No  instructions  for  it ;  it  was  con- 
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prerogative  certed  and  wrote  at  the  house  of  Mr.  Houghton 
CoPKT*  between  6th  and  10th  July,  carried  by  Banner 
March «.  ready  drawn  to  deceased  on  the  evening  of  I  Oth 
July.  Pen,  a  witness  for  Jodrell,  was  at  that 
time  forced  out  of  deceased's  room.  It  is  attested 
by  Martha  and  Elizabeth  Balchen;  codicil  11th 
July,  to  benefit  the  Balchen s ;  not  one  declara- 
tion leading  to  codicil  10th  July.  Deceased  had 
no  regard  to  Banner  or  Sheldon  Cradock,  and  dis- 
liked Crop.  Deceased  died  12th  October,  1748  ; 
Jodrell  sent  to  secure  papers,  &c.  on  the  11th. 

Dr.  Jermer,  same  side.  —  Jodrell's  wife  died 
12th  March,  1745.  Deceased  much  concerned, 
said  she  was  glad  there  was  a  child  by  her,  it 
should  be  the  same  as  if  her  niece  had  lived ;  con- 
tinued affection  to  her  death.  On  or  about  the 
7th  June,  she  sent  for  Jodrell,  and  then  declared 
she  would  put  him  in  her  brother's  place  if  he 
died ;  behaviour  of  Elizabeth  Balchen  between 
7th  June  and  6th  July  ;  deceased  ordered  her  ser- 
vants to  let  her  see  Jodrell  whenever  he  came,  for 
Elizabeth  Balchen  would  prevent  her  seeing  him 
if  she  could ;  deceased  bid  Pen  sign  codicil  of  6th 
July,  and  deceased  delivered  it  to  Jodrell.  Bal- 
chen opposed  codicil  being  made,  till  her  uncle 
could  come ;  footman  sent  for  him,  who  when  he 
returned  went  up  with  the  message,  and  heard 
deceased  say,  she  had  put  Jodrell  in  place  of  her 
brother.  Balchen  swears  Jodrell  was  not  with  de- 
ceased above  half  an  hour.  Jodrell  would  have 
deferred  making  the  codicil  till  Henry  Balchen 
came,  but  deceased  would  not  stay.  Jodrell 
dined  that  day  at  deceased's,  and  Long  being  sent 
for  by  Balchen,  came  in  the  afternoon ;  it  was 
agreed  at  Houghton's,  that  something  should  be 
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done  to  revoke  codicil  of  6th  July.    Jodrell  visit-   P"*©G*Trct 

Court* 

ed  deceased  every  day  from  6th  to  16th  July. 
While  Banner  was  with  deceased  on  10th  July, 
Pen  was  by  force  kept  in  another  room.  Banner 
never  came  afterwards  to  see  deceased.  Mrs.  Crop 
never  at  deceased's  house  from  1736  to  16th  July 
1748,  and  yet  she  is  executrix  in  codicil.  10th 
July,  deceased  had  great  dislike  to  Crop,  and  great 
affection  for  Jodrell. 

Dr.  Paul,  for  Mrs.  Crop.  —  We  oppose  the  co- 
dicil as  next  of  kin  ;  deceased  died  12th  October, 
1748 ;  deceased's  brother,  Richard  Cradock,  died 
at  six  in  the  evening  of  the  6th  July ;  Jodrell's 
codicil  made  at  noon  of  said  6th  July ;  main  ques- 
tion, whether  codicil  of  6th,  or  codicil  of  10th  shall 
be  established?  execution  of  codicil  10th  July 
fully  proved.  Jodrell  not  related  to  deceased; 
deceased's  affection  was  to  his  daughter,  who  has 
nothing  by  codicil  of  6th  July.  Richard  Cradock, 
while  he  lived,  was  intended  to  be  deceased's  ex- 
ecutor ;  deceased  deaf  and  bedridden.  Jodrell 
on  6th  July,  said,  he  was  just  come  from  Isling- 
ton, and  deceased's  brother  was  dead,  and  some- 
body must  act  for  deceased;  Henry  Balchen  was  his 
agent ;  the  servants  were  solicitous  to  have  mourn- 
ing for  Cradock,  and  were  told  Jodrell  would  give 
them  mourning.  Jodrell  by  Pen,  asked  her  to 
make  a  codicil ;  deceased  said,  "  No ;"  Elizabeth 
Balchen  desired  Jodrell  to  stay  tin  Henry  Bal- 
chen came,  but  he  would  not  stay.  Hannah  Pen 
has  signed  codicil  of  6th  July,  but  Elizabeth  Bal- 
chen who  was  present  would  not  sign  it.  Codicil 
twice  or  thrice  read,  yet  deceased  took  no  notice 
of  the  mistake  of  her  brother's  christian  name, 
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prerogative  who  is  called  William  instead  of  Richard.     Jodrell 

1      is  called  her  nephew,  he  is  not  so.     Pen  says,  she 

March  e.  ^jj  Jo^H  deceased's  brother's  name  was  Wil- 
liam; they  have  pleaded  several  recognitiqns  of 
codicil  6th  July.  •  Pen  swears  deceased  declared 
to  several  persons  on  6th  July,  that  she  had  made 
a  codicil ;  their  witnesses  swear  that  the  deceased 
could  not  write  her  name  without  assistance.  We 
have  forty  exhibits  to  shew  she  did  write  her  name 
within  two  years  and  a  half  before  her  death. 
Pen  swears  she  does  not  believe  the  signing  to 
codicil  10th  and  codicil  11th  July  were  wrote  by 
deceased;  proved  by  three  witnesses  she  wrote 
them  right.  Before  deceased  died,  Jodrell  sent 
his  clerks  and  turned  Martha  and  Elizabeth  Bal- 
chen  out  of  deceased's  house,  and  took  possession 
of  every  thing.  Our  codicil  was  prepared  with- 
out deceased's  orders,  but  she  readily  approved  it, 
and  executed  it,  and  deceased  being  informed  of 
codicil  6th  July,  was  very  angry. 

Dr.  Simpson,  same  side.  —  We  oppose  as  next 
of  kin,  and  till  they  have  established  codicil  of  the 
6th  July,  they  cannot  oppose  codicil  10th  July ;  the 
proof  of  our  codicil  destroys  the  credit  of  their 
witnesses.  Jodrell  never  saw  deceased  from  April 
1745  to  7th  June  1748.  Richard  Cradock  was 
alive  when  Jodrell  told  her  he  was  dead,  and  the 
codicil  of  the  6th  July  was  made  on  the  supposition 
that  he  was  dead.  Roberts  and  Matthias  swear  Eliza- 
beth Balchen  was  out  of  the  room  the  whole  time 
the  codicil  of  6th  July  was  executing ;  Pen  swears 
the  contrary.  Jodrell's  agents,  before  deceased 
was  dead,  took  away  the  will  of  4th  April,  1745. 
We  admit  that  the  codicil  of  the  1 0th  July  was  car- 
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ried  to  the  deceased  ready  prepared,  but  full  proof  p***o«ativ* 
of  intention,  reading  and  execution  of  it.     De- 
ceased after  1  Oth  July,  thanked  God  she  had  dis- 
covered Jodrell's  imposition. 

Dr.  Bettesworth,  same  side. — Affection  to  Mrs. 
Crop  proved  by  two  indifferent  witnesses;  by 
will  only  100/.  given  to  Jodrell  for  his  trouble  in 
deceased's  affairs. 

Witnesses  for  Jodrell. 

1.  Elizabeth  Perry  ex.  17th  April  1749.— De- 
ponent, servant  to  deceased  nine  years,  ending 
ten  years  ago  last  October;  towards  latter  part 
of  said  time,  Miss  Cradock  used  to  visit  deceased, 
and  she  was  well  received  by  deceased;  Miss 
Cradock  married  Jodrell ;  deceased  much  pleased ; 
Crop,  Banner,  and  Cradock,  niece  and  nephews 
to  deceased ;  does  not  remember  Crop  visited  de- 
ceased above  three  times  ;  never  heard  deceased 
express  affection  for  any  of  them;  deceased's 
husband  died  in  August  1 742. 

2.  Ann  Jeyes. —  Deponent  servant  to  deceased 
for  a  year-and-half,  ending  nine  years  ago ;  de- 
ceased much  approved  of  her  niece  Cradock's  mar- 
riage to  Jodrell,  was  godmother  to  their  daughter ; 
never  knew  Crop  visit  deceased ;  never  heard  de- 
ceased express  regard  for  her  niece  or  nephews. 

3.  Elizabeth  Steele  ex.  February  1748.— De- 
ponent was  servant  to  deceased  for  three  years, 
ending  about  seven  years  ago;  deponent  often 
saw  deceased  till  she  was  bedridden ;  Jodrell  and 
his  wife,  related  before  marriage,  were  married  with 
deceased's  approbation ;  the  deceased  showed  great 
affection  to  Mrs.  Jodrell,  and  she  and  her  hus- 
band were  frequently  with  the  deceased,  and  well 

VOL.1.  u 


290  CASES  DETERMINED  IN  THE 

Pe£c2ortIT B  Tece^^  ky  heir ;  she  pressed  theto  to  come  often ; 

1      deceased  scarcely  visited  any  of  her  relations 

March  o.     kut  ^  njeclB  JodreU .  Crop  came  once  or  twice 

to  deceased;  deceased  went  to  Mrs.  Jodrell's 
labour,  and  staid  till  midnight,  which  she  never 
did  before  as  deponent  knows  of ;  deceased  was 
godmother  to  said  child,  was  much  pleased  at  her 
being  called  Sarah  after  her  name,  and  said  she 
should  be  hers ;  never  shewed  any  affection  for 
Crop,  Banner,  or  Cradock ;  expressed  dissatisfac- 
tion to  Crop,  said  she  would  never  be  satisfied 
with  money ;  has  known  deceased  refuse  to  see 
Crop ;  declared  she  never  would  call  to  see  her ; 
she  received  Banner,  and  invited  him  to  dine  with 
her ;  heard  her  say  Banner  had  been  an  impru- 
dent m&n ;  when  deceased's  husband  died  Jodrell 
assisted  her  in  settling  his  affairs,  and  deceased 
was  well  pleased  with  it,  and  expressed  obligation 
to  him;  has  heatd  deceased  say  her  brother 
fehould  enjoy  what  she  had  as  long  as  he  lived, 
but  after  his  death  none  but  her  niece  Jodrell  and 
her  daughter  should  enjoy  what  she  had. 

14, 15.  Int.  Deceased  confined  to  her  bed  three 
years  before  her  death  ;  respondent  saw  her  but 
once  after ;  she  was  very  deaf ;  she  wrote  a  bad 
hand,  but  never  knew  her  set  her  mark. 

4.  Thomas  Jefferys. — Deponent,  servant  to  de- 
ceased's husband  at  his  death,  and  four  years  be- 
fore ;  deceased  approved  her  niece's  marriage  to 
Jodrell ;  Mrs.  Jodrell  often  visited  deceased  ;  be- 
lieves deceased  had  great  value  for  her  and  her 
husband ;  never  knew  deceased  visit  Crop ;  Jod- 
rell had  a  daughter,  deceased  was  godmother, 
and  was  at  Mrs.  Jodrell's  labour;  has  known 
Crop  often  come  to  visit  deceased,  but  deceased 
baw  her  but  once ;  deceased  declared  dislike  to 
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Sheldon  Cradock ;  Banner  failed ;  deceased  said  prerogative 

it  was  his  own  fault ;  Mr.  Jodrell  came  frequently      *2i 

to  deceased  and  assisted  in  her  affairs ;  heard  her     *•*•• 
say  her  nephew  Jodrell  was  very  kind  in  assist- 
ing her. 

16.  Int.  Mrs.  Jodrell  was  living  when  respon- 
dent left  deceased's  service. 

5.  Giles  Watkins  ex.  April  1749.  —  Deponent 
servant  to  deceased  in  1742,  and  lived  with  her 
two  years ;  Jodrell  and  his  wife  came  often  to  de- 
ceased, she  shewed  great  affection  to  her  niece ; 
never  visited  Crop;  does  not  remember  Crop 
eame  to  deceased ;  Jodrell  transacted  business  for 
deceased. 

6.  Mary  Hardy  ex.  March  1748; — Servant  to 
deceased  a  year  and  four  months  from  September 
1742 ;  Jodrell  and  his  wife  frequently  visited  de- 
ceased, and  she  expressed  great  regard  for  them ; 
said  she  should  always  value  him  next  to  her 
brother;  deceased  seemed  fond  of  Jodrell s 
daughter ;  Crop  came  once  to  deceased,  but  de- 
ceased used  to  decline  seeing  her,  though  she  was 
well  enough  to  have  seen  her ;  deceased  shewed 
disregard  to  Crop,  Banner,  and  Cradock. 

14.  Int.  Deceased  bedridden  three  years  be* 
fore  her  death,  and  was  deaf. 

7.  Elizabeth  Thomas. — Deponent  servant  to 
deceased  eleven  months  ending  in  February  1746; 
Crop,  Cradock,  and  Banner,  did  not  visit  de- 
ceased while  deponent  lived  with  her ;  has  heard 
deceased  speak  affectionately  of  Jodrell's  daughter. 

2.  Int.  Mr.  Bakhen  paid  deponent  her  wages 
when  she  left  deceased.  14.  Int.  Deceased  very 
deaf  and  bedridden.  16.  Int.  Mrs.  Jodrell  dead ; 
does  not  know  Mrs.  Jodrell  visited  deceased. 

8.  Ann  Webb.  —  Deponent   servant   to  Mrs. 

u  2 
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p  rerooativf.  Sheldon  and  to  Mrs.  Jodrell  before  and  after  sh6 

1      married  Jodrell;    married  in   1740;    frequently 

March  6.  dined  with  deceased,  &c;  deceased  seemed  to 
have  great  affection  for  Mrs.  Jodrell,  she  often 
carried  her  daughter  to  deceased,  and  deceased 
often  desired  her  to  come  to  her. 

16.  Int.  Mrs.  Jodrell  died  12th  March  1745; 
Mr.  Jodrell  afterwards  continued  to  visit  deceased. 

9.  Samuel  Horner.  —  Deponent,  coachman  to 
Jodrell  when  he  married  Miss  Cradock ;  deceased 
well  pleased  with  said  marriage ;  deceased  god- 
mother to  Jodrell's  child;  often  sent  messages 
that  she  should  be  glad  to  see  Mrs.  Jodrell's 
daughter,  and  she  was  often  sent  to  deceased. 

15.  Int.  Jodrell  several  times  went  to  deceased 
after  the  death  of  his  wife. 

10.  James  Bond. — Deponent  servant  to  Jodrell 
from  2d  April  1745  to  2d  April  1748  ;  Mrs.  Jod- 
rell Jodrell  died  in  March  1745 ;  Mr.  Jodrell  fre- 
quently sent  messages  to  deceased ;  one  day  he 
sent  deponent  with  a  message  that  he  would  wait 
on  her ;  she  answered  she  should  be  very  glad  to 
see  him. 

11.  Ann  Oates  ex.  1748.  —  Deponent  servant 
to  Jodrell  last  summer,  about  end  of  May  or  be- 
ginning of  June ;  deponent  went  with  Jodrell's 
daughter  to  see  deceased ;  child  was  carried  into 
deceased's  room  and  heard  deceased,  as  deponent 
took  it  to  be,  speak  kindly  to  said  child;  de- 
ponent was  in  the  next  room,  and  did  not  see  de- 
ceased, but  heard  the  person  deponent  took  to  be 
deceased,  say  to  said  child  "  Miss,  tell  your  father 
I  desire  to  see  him,"  and  bid  Pen  tell  deponent 
the  same,  which  message  Pen  delivered  to  de- 
ponent, and  said  that  her  lady  desired  if  Miss 
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Balchen  should  say  when  he  came,  that  she  was  pmwwawi 

*  Court. 

asleep,  he  would  stay  till  she  was  awake.  

12.  Edith    Medcalf  ex.    1749.— Deponent  is      Mtwl16- 
servant  to  Jodrell;  latter  end  of  June  1748  de- 
ponent went  with  Miss  Jodrell  to  deceased  and 

the  child  was  kindly  received ;  Pen  told  deponent 
that  deceased  desired  deponent  would  tell  Jodrell 
she  should  be  very  glad  to  see  him  as  soon  as  he 
could  conveniently  come. 

13.  William  Teffiser,  gent.  —  Deponent  clerk 
to  Jodrell ;  speaks  to  visiting  messages,  &c.  be- 
tween deceased  and  Jodrell. 

14.  Samuel  Medley  ex.  January  1748. —  De- 
ponet  was  coachman  to  deceased  to  her  death  on 
12th  October  1748  ;  on  which  day  before  decased 
was  dead  deponent  and  the  rest  of  the  servants 
were  turned  out  of  doors  by  Mrs.  Crop,  Mr. 
Cradock,  and  Mr.  Balchen ;  deceased  expressed 
affection  for  Mrs.  Jodrell  for  twelve  years  before 
her  death ;  deceased  hardly  visited  any  of  her  re- 
lations but  Mrs.  Jodrell ;  deceased  fond  of  her 
god-daughter ;  shewed  no  affection  to  her  other 
relations ;  did  not  visit  Crop  for  at  least  twelve 
years  before  her  death ;  deceased  angry  because 
deponent  drove  her  on  the  side  of  Fenchurch- 
street  on  which  Crop  lived;  deceased  declined 
seeing  Crop  when  she  would  have  come  to  her ; 
has  heard  deceased  say  Crop  was  a  court  lady 
and  loved  plays,  &c. ;  has  not  seen  Crop  at  de- 
ceased's for  several  years  before  16th  July  last; 
Banner  sometimes  visited  deceased  till  he  failed, 
but  seldom  came  afterwards;  never  heard  of 
his  being  there  till  one  Sunday  after  Richard 
Cradock's  death  when  he  came  privately  thither ; 
he  sent  letters  to  deceased ;  deponent  gave  her 
one  and  she  said  she  should  return  it  as  it  came, 
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^cow?1**  ^^  exPresse(l  displeasure  at  him,  and  said  he 

should  never  have  anything  to  do  with  her  fortune; 

MM,Bh  *  deceased  very  angry  with  him  for  spending  other 
people's  money  with  which  he  was  entrusted; 
Sheldon  Cradock  was  not  with  deceased  for  above 
a  year  before  July  1748 ;  has  often  heard  deceased 
say  Jodrell  was  a  very  honest  man,  and  a  kind  re* 
lation  to  her  in  settling  her  husband's  affairs ;  she 
spoke  many  handsome  things  of  him,  and  said,  if 
her  brother  did  otherwise  than  well,  she  knew 
what  she  had  to  do,  for  she  should  always  ac- 
knowledge Mr.  JodrelFs  kindness,  and  would  not 
be  ungrateful ;  believes  Jodrell  assisted  deceased 
in  her  husband's  affairs,  and  she  said  he  would 
not  take  any  thing  for  his  trouble ;  she  saw  no 
visitors  but  her  brother,  Jodrell  and  his  wife,  and 
Mrs.  Perry ;  Jodrell  and  his  wife  often  dined  with 
her;  when  Mrs.  Jodrell  died  deceased  thanked 
God  the  child  was  alive,  and  that  should  be 
all  the  same  to  her;  deceased's  brother  died 
6th  July  1748,  he  had  declined  in  his  health  some 
months  before,  and  lodged  at  Islington ;  deceased 
at  date  of  her  will  had  no  brother  but  Richard 
Cradock,  by  William  in  the  codicil  was  meant 
Richard. 

2.  Int.  Respondent  was  carried  before  Lord 
Mayor  and  was  forced  out  of  deceased's  house ; 
was  not  examined  before  Lord  Mayor,  and  was 
refused  admittance  into  deceased's  house  by  Mr* 
Cotton.  4.  Ink  About  twelve  at  noon  of  6th 
July,  Cradock  was  dead,  as  deponent  was  told  at 
his  lodgings,  but  was  not  told  at  what  hour  he 
died. 

15.  Hannah  Pen,  at.  38,ex.22d  Dec.  1748. — 
Deponent  was  servant  to  deceased  for  four  years 
before  her  death ;  never  heard  deceased  express 
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regard  for  Crop,  Banner,  or  Cradock;  beard  de-  prbrooatiyi 

ceased  frequently  express  dislike  of  Crop,  and  say,      1 

she  was  a  proud  good-for-nothiqg  woman ;  depo-  Mwdl  *• 
nent  never  knew  her  visit  deceased  till  16th  July 
1748;  Elizabeth  Balchen  desired  Crop  would  come 
that  day,  which  she  did ;  deponent  was  present 
when  Balchen  told  deceased  Crop  was  in  the 
house ;  deceased  paid  she  would  not  see  her,  she 
had  nothing  to  do  with  her,  she  had  made  Mr. 
Jodrell  her  executor,  and  several  times  spoke  to 
that  effect ;  deceased  of  sound  mind,  &c.  Balchen 
said  to  deponent,  "You  have  declared  you  would 
not  leave  the  room  for  any  body  but  Mrs.  Crop, 
she  is  now  come  and  must  spealt  with  Mrs.  Boul- 
ter, and  you  must  leave  the  room,"  and  then  de-. 
ponent  went  out  of  the  bedchamber ;  never  knew 
Banner  visited  deceased  but  three  or  four  times ; 
she  expressed  a  dislike  of  him ;  he  came  on  I  Oth 
July  1748,  with  Cotton,  and  Martha  and  Elizabeth 
Balchen ;  told  deceased  Banner  was  in  the  house ; 
deceased  refused  to  see  him,  and  said  she  should 
not  alter  her  will,  she  had  done  as  much  for  him 
as  she  would  do,  she  had  nothing  to  say  to  him, 
she  had  made  Jodrell  her  executor ;  Martha  Bal- 
chen then  pressed  deceased  to  see  him ;  said  he  was 
come  an  hundred  miles  on  purpose;  at  last  de- 
ceased consented ;  he  came  into  her  bedchamber ; 
he  bid  deponent  retire  out  of  the  room,  deponent 
refused ;  Martha  Balchen  then  pushed  deponent 
to  turn  her  out  of  the  room ;  deponent  said  to  de- 
ceased, *'  Will  you  have  me  go  out  of  the  room  f 
if  you  would  I  will  go,  otherwise  not ;"  deceased 
replied,  "  Yes,  Pen,  go,  he  says  be  has  but  one 
word  to  say,  and  will  not  be  troublesome :"  depo- 
nept  want  into  the  passage  and  Cotton  pushed  de- 
ponent before  him  into  another  room  at  some  dis- 
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p""™ATIf  ■  tance,  and  then  shut  the  door  and  sat  down  on  a 

V/OORT* 

stool  with  his  back  against  it,  and  kept  depbnent 
in  said  room  near  half  an  hour,  deceased  afterwards 
told  deponent  that  Banner  and  Elizabeth  Balchen 
wanted  her  to  give  them  all  she  had,  but  she 
would  never  alter  her  will,  and  added,  "You  know, 
Pen,  I  have  made  Jodrell  my  whole  and  sole  exe- 
cutor in  the  room  of  my  brother."  Banner  never 
came  to  see  deceased  afterwards  ;  in  May  or  June, 
1747,  Sheldon  Cradock  came  several  times  to  de- 
ceased's house,  but  she  refused  to  see  him,  but  he 
two  or  three  times  forced  himself  into  her  room, 
and  told  deceased  he  wished  her  dead  and  in 
heaven ;  she  expressed  dislike  to  him ;  he  never 
came  again  till  July  or  August  1748,  and  he  then 
went  abruptly  into  deceased's  room ;  deceased  told 
him  she  had  made  her  will  and  should  do  no  more 
for  him,  and  desired  him  to  go,  her  brother  shewed 
deceased  a  letter  from  Cradock,  at  which  she  was 
angry,  and  said,  she  would  never  trust  her  affairs 
but  with  her  brother  or  Jodrell ;  deceased  shewed 
great  regard  for  Jodrell,  and  his  wife,  and  child ; 
she  expressed  great  sorrow  for  death  of  Mrs. 
Jodrell,  and  said  her  daughter  should  be  the  same 
to  her ;  a  little  after  Mrs.  Jodrell's  death,  Eliza-* 
beth  Balchen  told  deceased  Mr.  Jodrell  had  been 
there,  but  she  told  him  deceased  could  not  see 
him,  deceased  replied,  "  Why  did  you  tell  him  so  ?" 
she  answered,  "  Because  you  have  said  you  will 
see  none  but  your  brother ;"  she  answered,  "  But 
I  would  have  seen  Jodrell ;"  in  May  or  June  1748, 
deceased  bid  Jodrell's  daughter  tell  him  she  should 
be  glad  to  see  him,  and  bid  deponent  tell  Jodrell's 
servant  Mr.  Cradock  was  not  well,  she  would  have 
Jodrell  call  on  him,  and  she  should  be  glad  to  see 
Jodrell;    deponent  delivered  the  message;   de- 
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ceased  often  said,  Jodrell  was  very  useful  to  her  P"*^/TT.IVE 

on  her  husband's  death,  and  added, "  He  will  know 

I  have  a  regard  for  him  by  my  will;"  when  her  lfal11* 
brother  was  ill,  deceased  said  to  deponent,  if  her 
brother  should  die*  she  would  make  no  other  exe- 
cutor but  Jodrell ;  has  several  times  told  deponent 
when  she  heard  Cradoct  was  dead  or  dying,  to 
send  for  Jodrell  to  come  to  her.  and  often  said  she 
would  make  Jodrell  executor  if  her  brother  died ; 
7th  June  1748>  Jodrell  came  to  deceased,  she  ex- 
pressed great  satisfaction  at  seeing  him,  and  said 
to  him,  "  My  dear  Jodrell,  I  am  glad  to  see  you, 
no  friend  in  the  world  I  shall  be  so  glad  to  see  as 
you,  I  have  wanted  to  see  you  a  great  while ;"  bid 
him  sit  on  the  bed  by  her,  told  him  how  ill  her 
brother  was ;  afraid  she  should  lose  him,  but  if  he 
died  before  her,  she  would  put  no  one  in  his  place 
but  Jodrell,  and  that  she  would  make  him  her  sole 
executor,  in  room  of  her  brother,  and  desired  him 
if  her  brother  died,  to  come  to  her  immediately ; 
Catherine  Roberts  during  such  time  was  frequent- 
ly in  the  room ;  after  Jodrell  was  gone  said  day, 
she  expressed  herself  greatly  pleased  at  his  having 
been  there,  and  now  said,  "If  any  thing  happens  to 
my  brother  he  would  be  ready  to  assist,  and  if  her 
brother  died  before  her,  she  would  put  Jodrell  in 
his  place ;"  she  was  of  sound  mind.  Richard  Cra- 
dock  died  6th  July ;  between  7th  June  and  6th 
July,  she  declared  to  most  of  her  servants  she 
would  put  Jodrell  in  her  brother's  plaqc ;  on  6th 
July  1748,  Jodrell  came  to  deceased,  she  saw  him 
immediately,  and  he  told  her  of  her  brother's 
death ;  she  took  Jodrell  by  the  hand,  and  said 
"  Dear  Mr.  Jodrell,  I  will  put  you  in  the  place  of 
my  brother,  to  manage  all  my  affairs,  and  will 
make  you  executor  of  my  will ;"  deponent  remem- 
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^"cooiT*1  ****  Pwt  °*  *"•  answer,  vis.,  that  he  had  bo  paper  5 

1     deceased  said,  "  Pea  will  help  you  to  pen,  ink, 

M^*.  w^  paper;"  deponent  fetched  them,  and  deceased 
then  again  said  to  biro,  she  would  make  him  h£r 
whole  and  sole  executor  in  every  thing,  in  the 
room  of  her  brother ;  Jodrell  asked  her  if  she 
woyld  have  any  alteration  made  in  any  other  part 
of  her  will,  she  replied,  No,  she  would  leave  it  all 
to  him,  her  sole  executor,  in  the  room  of  her  bro* 
ther ;  Jodrell  then  wrote  the  codicil  of  6th  July,  and 
Elizabeth  Balchen,  who  was  in  and  out  of  the  room 
while  Jodrell  was  writing  it,  said  to  him, "  Sir,  you 
ought  not  to  do  this  till  my  uncle,  Henry  Balchen, 
or  some  of  Mrs.  Boulter's  relations  are  present :" 
Jodrell  replied,  "  Miss,  I  will  leave  it  till  the  after* 
noon  then,  and  come  and  dine  here,  and  your 
uncle,  or  any  of  Mrs,  Boulters  relations  may  anna 
and  see  it;"  and  he  left  the  codicil  on  the  table, 
aud  went  to  deceased  to  take  bis  leave  of  her,  de* 
ceased  asked  where  was  he  going  ?  bad  he  wrote  it  ? 
deponent  told  h^  he  was  going  to  hii  chambers, 
he  would  com?  again  to  dinner ;  deceased  said  she 
would  have  it,  and  sign  it  directly  before  he  went 
out  of  the  room ;  Jodrell  then  read  said  codicil 
distinctly  to  deceased,  and  asked  her  if  it  was  to 
her  mind,  she  replied,  Yes,  it  was  every  thing  to 
her  liking ;  Jodrell  read  it  twice  or  thrice  to  de*- 
ceastd,  and  she  each  time  declared  her  liking  of 
it ;  deponent  and  Jodrell  asked  Elizabeth  Balohen 
to  see  deceased  sign  said  codicil,  but  she  refused ; 
deceased  said  she  was  so  weak  she  could  not  well 
?ign  her  name,  but  she  would  set  her  mark,  which 
wwH  be  the  same,  she  then  set  her  mark  in  prer 
fhence  of  deponent  and  Jodrell,  and  deceased  bid 
deponent  witness  said  codicil ;  deponent  said  to 
tab  "  Po  yw  k&ow  you  have  made  Mr,  Jodrell 
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your  sole  executor,  in  the  room  of  your  brother!" 
the  said  "  Yes ;"  deponent  hesitated  about  signing 
it,  and  deceased  said,   "Pen,  I  insist  on  your 
signing  it:"  deponent  then  witnessed  it  in  de- 
ceased's presence ;  deceased  of  sound  mind ;  de- 
ceased delivered  codicil  to  Jodrell,  and  bid  him 
take  care  of  it,  and  said,  "  You  see  I  am  in  a  very 
weak  condition,  I  have  no  friend  but  you,  I  desire 
you  will  come  and  dine  here  every  day,"  he  said 
he  would  come  or  send  every  day ;  after  aaid  codi- 
cil was  executed,  on  6th  July,  deceased  declared 
to  Henry  Balchen,  Joseph  Bradney,  Elizabeth 
Balchen,  Catherine  Roberts,  Ann  Matthias,  John 
Caldicot,  and  deponent,  that  she  had  made  a  codi- 
cil, and  appointed  Jodrell  executor,  in  the  room 
of  her  brother,  and  particularly  Henry  Balchen 
bid  deponent  ask  deceased  in  his  presence,  if  she 
knew  she  had  made  Jodrell  executor?  she  replied, 
"  YeB :"  deponent  asked  her  if  she  would  make  Mr. 
Balchen  executor?  she  replied,   "No,  she  had 
made  Jodrell  executor,  she  had  nothing  to  do  with 
Balchen ;"  Jodrell  visited  deceased  every  day,  ex- 
cept the  J Oth,  from  the  6th  to  the  14th  July;  de- 
ceased at  all  said  times,  expressed  pleasure  at 
seeing  him*   By  William  Cradock  in  the  codicil, 
is  meant  Richard  Cradock ;  deponent  at  the  time 
of  JodrelTe  writing  the  codicil,  told  him  by  mis- 
take that  Mr.  Cradock's  name  was  William,  ho 
asking  deponent  what  his  name  was, 

4.  Int.  6th  July,  Jodrell  came  before  dinner. 
7.  Int.  Did  not  hear  Jodrell  aay,  somebody  must 
act  in  her  affairs  in  her  brother's  stead.  10.  Int. 
Miss  Balchen  refused  to  be  a  witness;  Jodnft 
desired  Miss  Balchen  to  read  codicil  to  deceased. 
11.  Int.  Jodrell  came  again,  and  dined. at  deceas- 
eds with  Mr.  Balchen  and  Mr.  Long.     12,  lot 
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PftERooATivi  Deceased  desired  deponent  not  to  leave  deceased, 

1     for  she  was  beset.    Martha  Balchen  came  and 

Much*  staid  at  deceased's.  13.  Int.  Jodrell  had  been  an 
hour  with  deceased  before  the  codicil  was  signed ; 
deceased  heard  the  codicil  read ;  she  had  not  taken 
anything  the  night  before  to  compose  her.  15.  Int. 
Deceased  used  to  set  her  name  to  writings  in  her 
brother's  time ;  never  knew  her  set  her  mark  be- 
fore 6th  July. 

16.  John  Caldicot,  examined  Jan.  1748. — De- 
ponent footman  to  deceased  almost  four  years 
before  her  death ;  on  16th  July,  Crop  sent  mes- 
sage that  she  would  come  that  evening ;  Miss  Bal- 
chen desired  she  would  come  immediately,  which 
she  did ;  has  heard  deceased  speak  disrespectfully 
of  Sheldon  Cradock ;  heard  deceased  say  her 
brother  was  her  executor,  and  if  he  died  she  would 
make  Jodrell  executor,  for  he  was  always  very 
kind  to  her ;  deceased  shewed  regard  to  Jodrell, 
and  his  wife  and  family ;  heard  deceased  say  she 
should  set  her  niece  Jodrell  next  to  her  brother ; 
.  deceased  sent  deponent  often  to  enquire  after  Mrs. 
Jodrell  in  her  illness;  on  her  death  said  the 
child  should  be  the  same  to  her  as  the  mother. 
Jodrell  often  sent  messages  to  deceased;  often 
came,  but  believes  he  did  not  see  deceased ;  two 
or  three  days  after,  7th  June,  deceased  ordered 
deponent  always  to  let  her  see  Jodrell  when  he 
came,  for  she  said,  "  I  have  found  that  he  has 
been  here  several  times,  and  Miss  Balchen  has 
not  let  me  know  it;"  and  she  then  said,  if  any 
thing  happened  to  her  brother,  she  had  desired 
Jodrell  to  come  to  her  immediately,  and  she  in- 
tended to  make  him  executor  in  her  brother's  room, 
and  bid] deponent  tell  the  cook  the  said  orders. 
JodreH's  daughter  often  came  to  see  deceased,  and 
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was  kindly  received.     On  evening  of  7th  June,  prmooaw* 

heard  deceased  say  Mr.  Jodrell  was  a  very  kind      1 

relation  of  her's,  she  had  always  a  great  value  for  a1*"*  •• 
him,  he  shewed  her  more  kindness,  and  took  more 
notice  of  her  on  the  death  of  her  husband,  than 
any  relation  she  had ;  though  her  niece  was  dead, 
there  was  a  child  living  who  was  her  god-daughter, 
and  if  any  thing  happened  to  her  brother,  she 
should  make  Jodrell  her  executor  in  the  room  of 
her  brother.  A  few  day's  after,  7th  June,  heard 
deceased  ask  Pen  if  she  had  let  deceased's 
brother  know  Jodrell  had  been  to  see  her,  &c. ; 
deceased  seemed  much  concerned  at  her  brother's 
illness.  On  6th  June,  1748,  Jodrell  came  to 
deceased's ;  deponent  acquainted  Miss  Balchen, 
she  came  down  to  Jodrell,  and  soon  after  told  de- 
ponent Cradock  was  dead,  and  bid  deponent 
go  to  her  uncle's,  Mr.  Henry  Balchen,  and  tell 
,  him  Mr.  Jodrell  was  there,  and  would  be  glad 
to  speak  with  him ;  deponent  went  to  Balchen 's 
house ;  he  was  not  at  home ;  deponent  went 
after  him  to  a  coffee-house ;  did  not  find  him ; 
left  word  to  come  to  deceased's ;  deponent  went 
home,  and  found  Jodrell  and  Balchen  together, 
Jodrell  had  then  a  paper  in  his  hand,  and  he  went 
to  deceased's  bedside,  and  said  to  her,  "  Madam, 
will  you  have  any  body  made  executor  with  me ; 
Roberts,  the  housemaid,  and  deponent  stood  at  the 
door- way  ;  deceased  replied,  "  She  had  made  him 
sole  executor,  and  to  fulfil  the  will  that  was  made 
to  her  brother ;"  and  Jodrell  then  said,  4i  You 
will  not  please  to  have  any  one  else,  she  said, 
V  No,  because  I  will  have  no  dispute ;"  Jodrell 
went  away.  Deceased  of  sound  mind,  &c. ;  after 
he  was  gone,  deceased  ordered  deponent  to  get 
things  ready,  for  Jodrell  was  to  dine  there.    A 
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PKwewATivB  week  dfter,    6th  July,  heard  deponent  say  she 

* !L.     was  glad  she  had  signed  what  she  had  to  Jodrell ; 

HtK*e.     he  came  every  day,  except  the  10th,  from  the  8th 
to  the  14th  July. 

4.  Int.  It  was  after  twelve  when  Jodrell  came 
to  deceased  on  6th  July.  14.  Int.  Deceased  deaf, 
but  not  more  so  than  usual  on  6th  July.  16.  Int. 
Never  heard  what  hour  Cradock  died. 

17.  Catherine  Roberts.- — Bay  deceased  died 
deponent  and  the  rest  of  the  servants  were  turned 
out  of  deceased's  house  by  Crop  and  Mr.  Bal- 
chen;  heard  deceased  say,  if  her  brother  died, 
Jodrell  was  her  only  friend ;  she  designed  him  to 
be  her  executor  in  hi6  room;  7th  June,  Jodrell 
very  kindly  received  by  deceased ;  deponent  at- 
tended at  tea ;  she  spoke  to  him  of  her  brother's 
illness,  and  said  he  was  her  only  friend  if  she  lost 
her  brother ;  heard  deceased  say  he  was  a  very 
kind  relation  to  her ;  between  7th  June  and  6th 
July,  several  times  heard  deceased  express  great 
kindness  for  Jodrell,  and  say  he  had  been  her 
very  good  friend,  and  if  her  brother  died  he  should 
be  next  to  him ;  Jodrell  was  with  deceased  on  6th 
July ;  deponent  present  that  day ;  after  he  was 
gone,  when  deceased  told  Mr.  Bradney,  in  pre- 
sence of  deponent  and  Pen,  that  she  had  made 
Mr.  Jodrell  her  executor,  and  no  one  else,  Brad- 
ney said,  "  Have  you  made  Mr.  Jodrell  sole  exe- 
cutor, and  no  one  else  t"  she  replied,  "  Yes,  to 
avoid  disputes ;"  and  several  times  afterwards  de- 
ponent heard  her  declare  she  had  made  Jodrell 
her  executor ;  does  not  know  deceased  took  any 
medicine  the  night  before  6th  July  to  make  her 
sleep ;  die  was  perfectly  sensible  that  day. 

18,  Ann  Matthias.  —  Deponent  was  cook  to 
deceased  at  her  death,  but  was  turned  out  by 
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Crop  with  the  rest  of  thfe  servants;  before  she  Fwnwumt 
was  dead,  Crop  catne  to  see  deceased  on  16th 
July ;  deceased  said  she  would  not  see  her,  but 
deceased  did  afterwards  see  her;  deceased  ex- 
pressed dislike  to  Sheldon  Cradock;  received 
Jodrell  and  his  wife  and  daughter  kindly;  ex- 
pressed concern  for  Mrs.  Jodrell's  death ;  said  her 
child  was  alive,  and  that  would  be  the  frame; 
heard  deceased  bid  the  child  tell  her  father  she 
Should  be  glad  to  see  him,  but  cannot  say  when ; 
has  heard  bet  say  Jodrell  was  nefct  to  her  brother 
to  her;  he&rd  her  say  Jodrell  had  assisted  her 
very  much  on  her  husband's  death,  and  said  if 
her  brother  died,  she  would  put  Jodrell  in  her 
will  instead  of  her  brother ;  Jodrell  was  with  de* 
ceased  on  7th  June,  1748 ;  two  or  three  days 
after*  deceased  bid  deponent,  if  Jodrell  came  at 
any  time,  to  let  him  in,  for  she  would  see  him, 
but  Betsy  woilld  hinder  him  from  teeing  her  if 
she  could,  but  she  should  be  glad  to  see  htm 
Often ;  between  7th  June  and  6th  July,  she  heard 
deceased  two  or  three  tildes  Say,  if  her  brother 
died,  she  should  put  Jodrell  in  her  will  in  his 
Stead,  and  make  him  in  every  respect  as  her  bro- 
ther ;  Jodrell  was  at  deceased's  on  6th  July,  but 
deponent  was  not  up  stairs  while  he  was  there ; 
deponent  sat  Hip  with  dacessed  on  the  night  of 
6th  July,  and  deceased  declared  she  had  signed  a 
codicil,  and  tnbde  Jodrell  her  e&etutor  the  same 
as  her  brother  was  before,  and  nobody  else ;  de* 
penetit  sat  up  with  deceased  on  fttght  of  10th 
July ;  deceased  then  said  to  Mrs.  Pen,  "  I  won- 
der you  will  go  out  of  the  room ;  Banner  brought 
k  paper  here  to  sign,  but  I  will  never  do  it ;  he 
has  spent  his  own  fortune,  he  shall  not  have  mine 
to  spend ;  I  have  made  Jodrell  sole  executor,  in 
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prerooatiti  place  of  my  brother ;  I  will  sign  papers  for  none 

1     of  them ;"  Jodrell  came  to  deceased  for  several 

Mtroh  &     fayS  a^er 

15.  Int.  Proves  deceased  could  write  her  name. 

Read  will  4th  April,  1745,  and  codicil  6th  July, 
1745; 

Witnesses  for  Crop. 

1.  Elizabeth  Balchen.  —  Deponent  related  to 
deceased,  and  lived  with  her  six  years  before  her 
death;  deponent  present  on  10th  July  with  de- 
ponent's mother,  Martha,  and  Mr.  Banner;  de- 
ceased in  better  health  said  day  than  for  some 
days  before ;  Banner  desired  deponent  to  ask  de- 
ceased divers  questions;  deponent  asked  her  if 
she  remembered  she  had  signed  a  paper  to  Mr. 
Jodrell ;  answered,  "  Yes,  but  she  did  not  know 
what  she  had  signed ;"  asked  if  she  designed  to 
make  Jodrell  executor,  &c. ;  said  she  intended 
no  such  thing;  deponent  asked  her  if  she  in- 
tended to  leave  to  Jodrell  from  her  relations  what 
she  had  given  to  her  brother ;  she  said,  "  No,  1 
never  intended  any  such  thing;"  Banner  then 
pulled  out  codicil  pleaded  by  Crop;  deponent 
read  it  all  over  to  deceased ;  Banner  asked  her  if 
she  understood  and  liked  said  codicil ;  she  said, 
"  Very  well ;"  then  Banner  read  it  again  to  de- 
ceased, and  asked  her  again  if  it  was  to  her  lik- 
ing; she  said  it  was;  deceased  then  set  her 
name  to  it,  and  then  deponent  and  Martha  Bal- 
chen attested  it,  and  deceased  then  said  she  was 
very  glad  she  had  lived  to  be  made  sensible  how 
Mr.  Jodrell  had  used  her,  that  she  did  not  think 
he  would  have  used  her  so ;  she  was  well  pleased 
with  what  she  had  then  done,  perfectly  sensible 
and  well  knew  what  she  did.   On  1 1  th  July,  1748, 
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deceased  told  deponent  she  would  give  deponent's  Pma££J£Ive 

mother  and  other  relations  legacies  for  mourning,      1 

&c. ;  bid  deponent  send  for  Henry  Balchen  to  do  *"*  * 
it;  afterwards  said  she  would  give  deponent  100/. 
more.  Mr.  Balchen  came  in  the  evening,  and  de- 
ponent gave  him  instructions  for  that  purpose; 
Mr.  Cumberland  was  there,  and  he  wrote  said 
codicil,  and  it  was  read  to  deceased  in  presence 
of  deponent  and  deponent's  mother,  George  Cum- 
berland, Mrs.  Pen,  and  Henry  Balchen,  and  de- 
ceased then  set  her  name  to  it,  and  it  was  then 
attested ;  deceased  of  sound  mind,  &c* ;  June  was 
wrote  in  the  date  by  mistake. 

1.  Int.  Deponent  is  a  legatee  in  the  will  in  100/. 
and  twenty  guineas.  2.  Int.  Deponent  has  re- 
ceived her  legacies  in  will  and  codicil.  3.  Int. 
Deponent  executed  releases. 

2.  Martha  Balchen.  —  Deponent  intimate  with 
deceased  six  or  seven  years  before  her  death; 
deceased  desired  Banner  to  come  up  on  10th 
July;  he  asked  her  how  she  did,  she  said,  "  Very 
ill,  but  I  am  glad  to  see  you  ;"  deceased  ordered 
Pen  to  go  out  of  the  room,  which  she  did ;  agrees 
with  Elizabeth  Balchen  as  to  the  questions  and 
answers  put  to  her  about  Jodrell's  codicil ;  deposes 
to  reading  codicil  10th  July  twice  to  deceased,  and 
her  approving  and  signing  it,  and  she  published 
and  declared  it  by  saying,  "She  was  glad  she 
had  lived  to  sign  that  codicil  to  Mr.  Banner,'9  and 
then  they,  viz.  deponent  and  her  daughter  attest- 
ed it ;  deceased  of  sound  mind  ;  agrees  with  Eliza- 
beth Balchen  as  to  the  second  codicil,  made  11th 
July,  but  dated  1 1th  June  ;  Cumberland  wrote  it; 
Balchen  read  it  to  deceased,  and  she  approved  it 
and  signed  it  in  the  presence  of  Mrs.  Cotton, 

VOL.  r.  x 
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prerogative  Henry  and  Elizabeth  Balchen,  Cumberland,  and 

Court.  j  '  ' 

deponent. 

Mmreh  6.  g  jjenry  Balchen.  —  Deponent  received  de- 
ceased's rents,  and  managed  her  affairs;  11th 
July,  deponent  being  sent  for,  went  to  deceased, 
who  said  to  deponent,  "  I  have  not  done  enough 
for  Elizabeth  Balchen,  1  will  give  her  another 
100/."  and  then  mentioned  several  legacies,  from 
which  orders,  deponent  directed  Cumberland  to 
write  said  codicil ;  on  1 1th  July,  deponent  read 
it  to  deceased,  she  said,  "  It  was  very  well,"  and 
deceased  signed  it,  and  Cumberland  attested  it ; 
deceased  of  sound  mind,  and  said  she  hoped 
she  had  set  every  thing  to  rights  now  ;  deceased 
expressed  herself  pleased,  and  said,  "  Could  you 
think  Mr.  Jodrell  could  have  used  me  so  ill;"  and 
she  said  the  same  several  times  afterwards ;  depo- 
nent understood  her  to  mean  Jodrell's  codicil, 
though  she  did  not  mention  it ;  she  signed  it  worse 
than  she  usually  wrote. 

4.  George  Cumberland. — Deponent  well  knew 
deceased ;  proves  the  transactions  about  codicil  1 1th 
July,  same  as  the  other  witnesses ;  says  he  dated 
it  June  by  mistake  for  July;  deceased  was  sup- 
ported by  Pen  to  sign  it  •,  deceased  wrote  slow, 
but  mentioned  the  letters  of  her  name ;  sound 
mind ;  expressed  her  approbation  very  sensibly ; 
mentions  the  same  persons  as  present  as  Henry 
Balchen  does. 

Witnesses  for  Crop  on  another  allegation. 

5.  Elizabeth  Moore. — Richard  Cradock  died  at 
deponent's  house,  in  Islington,  between  four  and 
five  in  the  afternoon  of  6th  July,  1748,  as  she  best 
remembers,  and  believes  the  hour  to  have  been 
after  dinner,  about  two  o'clock ;  deponent  'Went 
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into  Cradock's  room,  and  then  Carter  went  down  prmooativ* 

Court 

to  dinner,  and  after  Carter  had  dined,  deponent 
saw  him  alive,  and  some  time  after  deponent  was 
told  he  was  dead. 

6.  Ann  Carter.  —  Cradock  died  on  6th  July,  in 
the  afternoon  ;  deponent  and  Wilson  were  in  the 
room  when  he  died,  and  it  was  then  between 
four  and  five  in  the  afternoon;  Wilson  looked 
then  at  the  clock,  and  said  it  was  a  quarter  past 
four." 

7.  Richard  Davis,  gent.  —  In  afternoon  of  6th 
July,  1748,  deponent  went  to  see  Cradock,  and 
his  nurse  then  told  deponent  he  was  dead,  and 
had  been  so  about  an  hour,  and  it  was  then  about 
five  o'clock. 

8.  Henry  Balchen.  —  Cradock  died  6th  July, 
between  four  and  five  in  the  afternoon,  as  Home, 
his  laundress,  told  deponent  about  one  at  noon  of 
same  day ;  deponent  told  by  Elizabeth  Balchen 
that  Jodrell  had  been  at  deceased  s,  and  said, 
Cradock  was  dead,  and  had  told  deceased,  she 
must  empower  somebody  to  act  for  her;  de- 
ponent went  to  Crop's,  and  sent  her  servant 
Smith  to  Islington,  to  inquire  if  Cradock  was 
dead.  Smith  came  back  between  four  and  five 
o'clock,  and  said  Cradock  was  not  dead,  for 
he  heard  him  groan.  On  6th  July,  1748,  depo- 
nent was  at  deceased's,  when  Long  and  Jodrell 
were  there.  Long  asked  Jodrell  what  he  had 
been  doing ;  he  said  deceased  had  been  very 
kind  to  him,  and  pulled  a  paper  out  of  his  pocket, 
but  it  was  not  read,  as  deponent  best  remem- 
bers. Long  asked  for  a  copy,  Jodrell  told  him  he 
would  see  him  the  next  day,  and  give  him  a  copy ; 
next  day,  Jodrell  desired  deponent  to  excuse  him 
to  Long,  for  he  could  not  see  him  that  day,  but 
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v***0Qknr%  he  would  wait  on  him  the  next  day ;  deceased 
often  very  deaf;  deponent  did  not  see  deceased 
on  6th  July,  as  he  remembers ;  deponent  has  often 
seen  deceased  write,  and  never  knew  her  set  her 
mark  to  any  writing.  On  11th  July,  deceased 
said  to  deponent,  "  Cousin,  did  you  think  Jodrell 
would  have  served  me  so?"  4th  Oct.  1748,  de- 
ceased signed  two  warrants  to  empower  deponent 
to  receive  two  dividends,  and  she  then  said, 
"  Could  you  have  thought  Jodrell  could  have 
served  me  so?"  Deponent  received  deceased's 
money,  and  transacted  her  affairs  for  her ;  depo- 
nent has  seen  Mr.  Banner  and  Mr.  Cradock  visit 
deceased  when  they  were  in  town,  and  deponent 
saw  Mrs.  Crop  at  deceased's  house,  two  or  three 
times  after  deceased's  husband  died ;  has  heard 
deceased  express  herself  very  kindly  of  Banner, 
particularly  said  Lady  Blunt  had  not  done  so 
well  by  Banner  as  she  should,  but  she  hoped  she 
should  make  him  amends.  William  Cradock, 
Mrs.  Jodrell's  father,  died  many  years  since. 

9.  Thomas  Smith.  —  Deponent  servant  to  Mrs. 
Crop ;  in  summer  1748  Balchen  sent  deponent  to 
Islington ;  the  message  was  in  writing ;  does  not 
remember  what  it  was  ;  deponent  went  about  the 
middle  of  the  day ;  does  not  remember  the  an* 
swer  ;  when  deponent  was  at  the  door  of  Cra- 
dock's  lodgings  he  heard  a  groan  or  two. 

1.  Int.  Mrs.  Crop  returned  to  town  on  16th 
July  1748.  3.  Int.  Does  not  know  whether  Cra- 
dock was  alive  or  dead  when  deponent  was  at  his 
lodgings.  5.  Int.  Two  or  three  days  after  Cra- 
dock's  death,  Long,  Balchen  and  Haughton  met 
at  Crop's,  and  deponent  carried  them  pen,  ink,  and 
paper.  6.  Int.  Deponent  told  Pen  of  such  meet- 
ing at  Crop's.      8.  Int.  Deponent    never   knew 
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Crop  go  to  deceased  till  after  Cradock's  death*  PB2"^iyfc 
9.  Int.  It  was  commonly  talked  at  Crop's,  that 
codicil,  10th  July,  was  made  by  Haughton  at  said 
meeting  at  Crop's. 

10.  Elizabeth  Cumberland  alias  Balchen. — 
Deceased  eighty-three  at  her  death ;  deponent 
well  knew  Richard  Cradock;  he  died  6th  July 
1748,  between  four  and  five  in  the  afternoon,  as 
deponent  believes ;  about  eleven  in  the  forenoon 
of  5th  July  1 748,  Jodrell  came  to  deceased's ;  de- 
ponent went  to  him  ;  he  asked  how  deceased  did  ; 
deponent  told  him  she  did  not  expect  deceased  to 
live  an  hour ;  Jodrell  told  deponent  Cradock  was 
dead,  and  said  he  was  just  come  from  Islington, 
and  said  somebody  must  now  act  for  deceased,  and 
proposed  acquainting  deceased  with  her  brother's 
death  ;  deponent  said  she  would  send  for  Henry 
Balchen ;  Pen  came  and  asked  Jodrell  to  walk 
up,  and  he  went  to  deceased's  bedside ;  deponent 
asked  him  to  stay  till  Balchen  came ;  he  replied 
"  No ;  two  may  surprise  her ;"  he  went  up,  and 
deponent  with  him ;  deceased  told  him  she  was 
very  ill ;  Jodrell  told  her  of  Cradock's  death,  and 
said  somebody  must  manage  for  her,  and  offered 
his  service,  and  asked  her  if  she  could  sign  her 
name ;  Pen  repeated  to  her  what  he  said,  for  de- 
ceased could  not  hear  him;  deceased  replied, 
"  No,  Pen,  I  can  do  nothing ;"  Jodrell  asked  if  she 
could  make  her  mark ;  deceased  answered  "  No, 
Pen,  I  can  do  nothing ;"  Jodrell  asked  deponent 
for  pen,  ink,  and  paper,  deponent  refused,  but 
Pen  fetched  him  some ;  Jodrell  went  to  a  chest  of 
drawers,  and,  in  great  hurry,  wrote  something ; 
deponent  very  uneasy  at  seeing  him  write,  and 
desired  he  would  stay  till  hex  uncle  came ;  he  bid 
deponent  not  to  be  frighted,  it  would  bring  no 
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PtiRooATivi  trouble  to  her ;  he  was  only  putting  himself  in  the 

1      place  of  Mr.  Cradock  ;  deponent  said  that  he  was 

Miroh  6.     then  going  to  deprive  deceased's  relations ;  Jod- 
rell  carried  said  paper  to  deceased,  and  desired 
deponent  to  make  deceased  hear  him  ;  and  gave 
said  paper  to  deponent ;  deponent  began  reading 
to  deceased,  and  after  deponent  had  read  about  a 
line,  deceased  pushed  said  paper  away,  and  said 
"  Betsy,  I  can  hear  nothing ;"  deponent  then  gave 
the  paper  to  Jodrell,  and  did  not  go  out  of  the 
chamber,  and  Jodrell  and  Pen  came  from  the  bed* 
side,  and  Jodrell  said  something,  purporting  to  know 
whether  deponent  could  witness  said  paper ;  de- 
ponent said  "  No ;"  deponent  did  not  see  deceased 
sign  said  paper,  and  is  sure  it  was  not  read  over  to 
deceased  ;  deponent  was  in  said  chamber  during 
all  said  time ;  Jodrell  said  to  Pen,    "  You  will 
sign  ;  Miss  Balchen  is  a  relation,  I  won't  ask  her ;" 
Pen  readily  signed  it ;  Jodrell  put  said  paper  in 
his  pocket,  and  went  away  directly,  and  said  he 
would  dine  there,  and  then  shew  it  to  deponent's 
uncle  ;  deponent  was  not  once  out  of  the  chamber 
while  Jodrell  was  there ;  Jodrell  was  not  in  said 
chamber  quite  half  an  hour  ;  is  certain  deceased 
gave  no  instructions  for  making  or  writing  said  pa- 
per, nor  was  it  read  over  to  her,  except  the  begin- 
ning, which  deponent  read  till  deceased  stopt  her; 
deceased  so  weak  at  that  time  that  she  believes 
she  had  not  strength  enough  to  have  given  instruc- 
tions ;  deceased  very  deaf  and  ill,  and  between 
the  Sunday  and  Wednesday,  5th  July,  she  took 
two  sleeping  draughts  which  made  her  very  drow- 
sy, and  was  more  deaf  than  usual ;  never  knew 
deceased  set  her  mark  to  any  writings ;  believes 
Jodrell  was  but  once  to  see  deceased  for  two  years 
before  6th  July,  and  the  servants  would  not  own 
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he  had  been  there ;  but  deceased  told  deponent  prbrooatite 

Court 

next  day  he  had  been  there  on  10th  July ;  Banner 
came  in  the  evening,  and  desired  to  see  deceased ; 
deponent  and  he  went  to  deceased ;  he  asked  her 
how  she  did  ;  she  said  "  Very  ill,  but  very  glad 
to  see  him ;"  Banner  desired  Pen  to  go  out  of  the 
room,  but  she  refused,  and  deceased  bid  her  go 
out,  and  she  went ;  deceased  was  deafish,  but  not 
so  deaf  as  on  6th  July  ;  deponent  asked  deceased 
by  desire  of  Banner,  if  she  intended  to  make  Jod- 
rell  executor  in  her  brother's  stead  ;  she  said 
"  No ;"  asked,  did  she  intend  to  give  Jodrell  what 
she  had  left  to  her  brother ;  she  said  '•  No  ;"  when 
Banner  went  away  deceased  kissed  him,  and  said 
"  God  bless  you,  and  all  that  belongs  to  you;" 
deceased  expressed  much  surprize  at  being  told 
the  contents  of  Jodrell's  codicil ;  deceased  several 
times  said  she  never  intended  to  make  Jodrell  exe- 
cutor, or  to  leave  him  what  she  left  to  her  brother, 
particularly  on  1 1th  July;  Jodrell  was  two  or 
three  times  after  at  deceased's  house,  and  asked 
if  deceased  would  see  his  daughter,  she  refused ; 
deceased  received  Crop  very  kindly  on  16th  July, 
1748,  and  expressed  regard  for  her,  and  desired 
she  would  come  often  to  see  her ;  Crop  came  again 
on  17th  July,  and  deceased  received  her  kindly; 
on  18tb  July,  deceased  asked,  "  Has  Jodrell  been 
here  to-day  ?"  Pen  said,  "  Yes."  Martha  Balchen 
then  said,  "  Did  you  make  Jodrell  your  executor," 
she  said,  "  No,  I  never  did,"  Pen  replied,  "  Yes 
Madam,  you  did  make  him  your  executor,"  de- 
ceased with  great  anger  said,  "  No  Pen,  I  never 
did  any  such  thing,  it  is  a  great  lie ;  did  Jodrell 
think  I  would  leave  my  fortune  from  my  own  re- 
lations ?  I  did  not  think  Jodrell  had  been  so  bad  a 
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*acowEATIT1  principled  man;"  she  spoke  with  warmth;   de- 

1     ceased  likewise  said  she  had  made  all  right  with 

Mtrob*.  Mr  Banner;  on  20th  July  Crop  was  with  de- 
ceased, and  the  servants  were  called  up,  and  de- 
ceased said  to  them,  viz.,  Pen,  Roberts,  Matthias, 
and  Caldicot,  the  coachman  being  absent,  if  Jod- 
rell  came  to  her  house,  to  tell  him  she  would  not  see 
him,  he  had  used  her  ill,  and  she  would  never  see 
him  again ;  Jodrell  never  saw  deceased  afterwards, 
as  deponent  believes ;  she  also  said  to  them,  she 
would  have  them  mind  Mrs.  Crop,  for  she  was  to 
manage  for  her ;  believes  deceased  had  good  af- 
fection for  Crop ;  Cradock  and  Banner  never  knew 
deceased  refused  to  see  them,  the  said  Cradock 
and  Banner,  when  she  was  able ;  Crop  did  not 
visit  her,  but  messages  passed  between  them ;  de- 
ceased sent  her  compliments  by  deponent  when 
Crop's  daughter  married  Long. 

1 3 .  Martha  Balcben . — Deceased  very  deaf  and 
very  ill  on  6th  July;  has  often  seen  deceased 
write  her  name  ;  never  knew  her  set  her  mark  to 
any  writing ;  deponent  was  with  deceased  on  10th 
July  1748,  when  Banner  came,  and  Pen  said,  if 
he  offered  to  come  up  she  would  send  for  a  con- 
stable ;  deponent  by  deceased's  order  desired 
Banner  to  come  up ;  he  came  up  and  asked  de- 
ceased how  she  did,  she  said,  "  Very  ill,  but  very 
glad  to  see  you  ;"  Banner  bid  Pen  go  out  of  the 
room,  she  refused,  and  deceased  then  bid  her  go, 
and  she  went ;  Banner  then  bid  Elizabeth  Balchen 
to  ask  deceased  if  she  had  made  Jodrell  her  exe- 
cutor; deposes  the  same  as  Elizabeth  to  these 
questions  and  answers ;  deceased  expressed  great 
affection  at  that  time  to  Banner,  and  she  then 
signed  codicil  of  10th  July ;  deponent  staid  at  de- 
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ceased's  house  from  6th  July  to  her  death ;  Jodrell  Vk*£££™ 

after  6th  July  came  several  times,  but  deceased      

received  him  very  ill,  and  refused  to  see  his  Mafok*- 
daughter ;  deceased  received  Crop  very  kindly  on 
16th  July,  and  she  offered  to  serve  deceased  in 
any  thing  she  could ;  Crop  came  several  times 
after  and  deceased  received  her  well;  deceased 
told  Pen  she  must  mind  Mrs.  Crop,  for  Jodrell 
had  nothing  to  do  with  her  affairs ;  on  16th  July, 
deceased  said  to  Crop,  "  Lord !  niece,  how  do  you 
think  Jodrell  would  have  served  me  ?  he  wanted 
me  to  give  what  my  father  got  from  my  relations ; 
I  did  not  think  he  was  so  bad  a  man ;"  deceased 
frequently  railed  at  him  for  what  he  did ;  on  18th 
July  1748  deceased  asked  if  Jodrell  had  been 
there ;  Pen  said  "  Yes,  and  he  will  come  every 
day;"  deponent  said,  "Madam,  did  you  make 
Jodrell  executor  ?"  deceased  said,  "  No,"  Pen  an- 
swered, "  Yes,  madam,  you  did;"  deceased  replied, 
"  Pen,  it  is  a  great  lie,  I  have  not  made  Jodrell 
executor;"  deposes  the  same  as  Elizabeth  Bal- 
chen ;  deceased  expressed  great  resentment  against 
Jodrell ;  gives  same  account  as  Elizabeth  of  de- 
ceased's orders  on  20th  July,  not  to  let  Jodrell  in 
to  see  her. 

14.  Martha  Redman.  —  Deponent  well  knew 
deceased  once  saw  Banner  at  deceased's;  she 
often  spoke  of  him  with  kindness  to  deponent ; 
said  to  deponent  she  was  sorry  Lady  Blunt  had 
not  done  better  by  him;  deceased  then  added, 
"  Mr.  Banner  shall  always  find  a  friend  in  me." 

15.  William  Roffey.  —  Deponent  has  heard  de- 
ceased speak  respectfully  of  Crop,  and  affection- 
ately of  Cradock  and  Banner. 

Int.  Do  not  remember  to  have  seen  Crop,  Cra- 
dock or  Banner  with  deceased. 
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Witnesses  for  Jodrell. 

1.  John  Addis,  apothecary.  —  Deponent  well 
knew  Richard  Cradock,  he  was  deponent's  patient ; 
on  evening  of  5th  July  1748,  deponent  was  sent 
for  by  Jodrell  to  go  to  Cradock  at  Islington,  who 
was  very  ill ;  deponent  went  that  night  and  found 
him  in  a  dying  condition ;  deponent  when  he  re- 
turned, told  Jodrell  his  state ;  next  morning  about 
ten,  deponent  and  Jodrell  went  to  Cradock's  lodg- 
ings ;  deponent  went  up  and  met  the  nurse,  who 
told  deponent,  Cradock  died  between  three  and 
four  o'clock  that  morning ;  deponent  went  into  his 
chamber  and  saw  him  lie  dead  in  bed,  and  ex- 
amined him,  and  he  was  then  cold ;  believes  he 
had  been  dead  some  hours  ;  deponent  went  down 
and  told  Jodrell  Cradock  was  dead,  it  was  then 
about  eleven  in  the  morning;  Jodrell  said,  he 
would  go  directly  to  Mrs.  Boulters. 

2.  John  Romans,  gent.  —  Deponent  was  clerk 
to  Jodrell ;  between  one  and  two  at  noon  of  6th 
July  1748,  Jodrell  told  deponent  Cradock  was 
dead,  and  bid  him  go  to  Islington  to  get  the  key 
of  Cradock's  chamber,  in  the  Temple  ;  Horn,  Cra- 
dock's laundress,  gave  deponent  the  said  key, 
about  half  an  hour  after  two  at  noon. 

3.  William  Cock.  —  Deponent  was  coachman 
to  Jodrell ;  deponent  drove  Jodrell,  and  an  apothe- 
cary to  Islington,  one  day  in  the  summer,  1748, 
and  then  heard  at  the  door  that  Mr.  Cradock  died 
that  morning;  Jodrell  then  went  to  deceased's  and 
was  there  about  twelve  at  noon,  and  staid  there 
about  an  hour. 

4.  Thomas  Greaves.  —  Agrees  exactly  with  the 
last  witness ;  says  he  was  footman  to  Jodrell,  and 
went  with  him  to  Cradock's  lodgings,  on  the  6th 
July  1748,  in  the  morning. 
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5.  Hannah  Pen.  —  Deponent  lived  four  years  P*^BATTIVE 
with  deceased,  and  to  her  death ;  deceased  had 
not  for  some  months  before  5th  July,  taken  a 
sleeping  draught,  and  took  none  on  that  night, 
and  was  not,  on  6th  July,  sleepy  nor  more  deaf 
than  usual,  and  was  rather  better  in  health  on  6th 
July ;  Elizabeth  Balchen  told  deceased  that  Mr. 
Long  was  below,  and  would  be  glad  to  see  her, 
deceased  said,  "  No,  he  was  never  so  kind  to 
come  and  see  me  in  my  illness,  nor  his  mother-in- 
law,  and  I  shall  not  see  him  now,"  and  said,  "  I 
do  not  want  his  assistance,"  and  added,  "  I  have 
made  Jodrell  my  executor,  and  he  will  take  care 
of  my  affairs ;"  Long  never  saw  deceased  till  the 
day  she  died ;  believes  deceased  between  6th  and 
10th  July  did  not  give  any  instructions  for  making 
a  will,  because  deceased  solemnly  declared  she 
had  not ;  deceased  acquainted  deponent  with  all 
her  affairs  of  moment  for  three  years  before  her 
death;  deceased  could  not  write  her  name  at 
length  without  assistance,  and  her  brother  con- 
stantly guided  her  hand  ;  verily  believes  the  sub* 
scription  to  codicils  10th  and  1 1th  July  are  much 
better  wrote  than  deceased  could  write;  and  that 
they  are  not  her  hand- writing ;  immediately  after 
Banner  and  Cotton  were  gone,  deponent  went 
into  deceased's  room,  and  she  seemed  very  much 
displeased  with  deponent  for  leaving  the  room 
whilst  they  were  there,  and  then  complained  that 
she  had  never  been  so  ill-treated  in  her  life,  and 
said,  they  (Banner  and  the  Balchens)  would  have 
forced  her  to  sign  a  paper  Banner  brought  with 
him,  but  said  she  had  not,  nor  ever  would  sign 
any  thing  but  in  favour  of  Jodrell,  and  the  same 
night  deponent  and  Ann  Matthias  sat  up  with  her, 
and  she  several  times  declared   she  had  signed 
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prerogative  nothing  that  day;    6th   October  1748  deceased 

1     said  to  deponent  and   Roberts,  "  I  have  almost 

March  6.  killed  you,  but  Jodrell  is  a  good  natured-man,  and 
there  is  a  little  money  in  the  house,  and  he  is  my 
executor,  and  will  make  you  amends  for  what  you 
have  done  for  me,  for  I  have  put  him  in  the  place 
of  my  brother  in  every  respect." 

6.  Catharine  Roberts. —  Deceased  on  6th  July 
1748  ordered  Jodrell  to  come  up  ;  deponent  was 
several  times  in  deceased's  chamber  while  Jodrell 
was  with  her,  and  is  very  certain  Elizabeth  Bal- 
chen  was  not  in  deceased's  chamber  during  the 
whole  time  Jodrell  was  there,  because  deponent 
saw  her  in  the  dressing-room  part  of  said  time, 
and  saw  Jodrell  go  to  her  in  said  dressing-room, 
and  heard  him  desire  her  to  come  into  deceased's 
chamber ;  and  he  said  they  would  ask  her  again 
if  she  would  have  any  one  joined  with  him; 
Elizabeth  was  in  a  great  passion,  but  went  into 
deceased's  chamber  with  Jodrell ;  he  staid  about 
an  hour ;  deceased  did  not  rest  so  well  as  usual 
for  some  days  before  6th  July,  but  she  was  rather 
better  on  6th,  and  less  deaf;  heard  Elizabeth  Bal- 
chen  on  6th,  after  Jodrell  was  gone,  ask  deceased 
whether  she  would  have  Henry  Balchen  for  her 
executor,  and  she  said,  "  No."  Henry  seemed 
displeased  that  day ;  Martha  Balchen  came  and 
resided  at  deceased's;  deceased  angry,  and  bid 
her  begone  out  of  her  house,  and  said  she  was 
a  wicked  woman  ;  deponent  has  often  heard 
Martha  say,  she  would  not  rest  till  she  had 
Jodrell's  codicil  revoked.  Long  came  on  6th 
July;  deceased  would  not  see  him;  Pen  con- 
stantly sat  up  with  deceased ;  Jodrell  was  at  de- 
ceased's 7th,  8th  and  9th  July,  and  saw  deceased, 
and  on  10th,  Banner  was  there,  and  deponent 
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heard  him  and  Elizabeth  and  Martha  Balchen  Fm££™ 
press  deceased  to  sign  something;  deponent  was 
at  the  door  of  the  chamber,  and  heard  Martha 
say,  "  Pray,  Madam,  do  set  your  hand  to  this 
paper,  Mr.  Banner  is  here,  you  have  done  a 
wrong  thing,  Madam,  you  have  done  a  wrong 
thing ;  pray  sign  this,  if  you  do  not,  Betsey  will 
be  badly  off;"  deponent  heard  deceased  say,  "  I 
will  do  no  more,  I  have  done  for  you  all."  Ban- 
ner and  Elizabeth  Balchen  also  pressed  her  very 
much  to  sign  the  paper ;  deceased  said  the  same 
again  to  them.  After  6th  July,  deponent  heard 
Balchens'  say  to  deceased,  Jodrell  was  nothing 
to  her,  his  daughter  was  dead,  and  Pen  assured 
deceased  the  contrary,  and  that  Miss  was  living ; 
deceased  expressed  herself  very  angry  with  the 
Balchens,  and  said,  if  they  would  not  be  quiet  she 
would  send  for  Jodrell,  and  he  should  turn  them 
out  of  doors;  never  heard  of  any  instructions 
from  deceased  for  a  codicil  between  6th  and 
10th  July;  deceased  never  without  some  of  her 
servants  with  her ;  Banner  and  Cotton  came  on 
10th  July  ;  heard  Balchen  press  deceased  to  sign 
a  paper ;  Pen  and  Cotton  were  then  in  another 
room,  where  Pen  said  Cotton  confined  her  by 
force ;  deponent  saw  them  come  out  of  said 
room ;  never  saw  deceased  write  ;  deceased  very 
ill  on  10th  and  1 1th  July ;  Jodrell  was  at  deceas- 
ed's house  on  the  11th,  12th,  13th  and  14th  July, 
and  saw  deceased  each  time ;  deponent  was  pre- 
sent at  one  of  those  times,  deceased  was  very 
civil  to  Jodrell;  on  11th  July  deceased  spoke 
slightingly  of  Crop ;  neither  Long  or  Haughton 
saw  deceased  between  6th  and  10th  July,  1748  ; 
deponent  heard  Crop  desire  deceased  not  to  see 
Jodrell  any  more  ;  deceased  made  no  answer,  but 
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Prehogatiti  at  last  said,  "No;"  at  the  said  time  the  servants 
were  called  up,  and  deceased  said  to  Elizabeth  Bal- 
chen, "  What  would  you  have ;"  tells  an  incohe- 
rent story  of  wills,  and  that  they  pressed  deceased 
to  order  her  servants  not  to  let  in  Jodrell,  and  at 
last  she  agreed ;  does  not  remember  Jodrell  was 
at  deceased's  after  1 4th  July ;  heard  Balchen  say 
deceased  should  not  see  Jodrell;  6th  October 
1748,  deceased  said  she  should  soon  die,  and 
she  hoped  Mr.  Jodrell  would  satisfy  them  for  their 
care  of  her ;  but  do  not  remember  she  then  said 
he  was  her  executor;  on  12th  October,  depo- 
nent and  the  other  servants  were  turned  out  by 
Crop,  &c. 

7.  Ann  Matthias. — Elizabeth  Balchen  was  not 
all  the  time  in  deceased's  room  while  Jodrell  was 
on  6th  July ;  deponent  saw  her  in  the  kitchen  and 
dressing-room,  while  Jodrell  was  there,  who  staid 
about  an  hour ;  6th  July,  deceased  was  rather 
better,  and  less  deaf  than  usual ;  deceased  on  that 
day,  told  her  she  had  made  a  codicil,  and  put 
Jodrell  in  the  place  of  her  brother,  and  she  must 
mind  him  as  she  did  her  brother ;  Henry  Balchen 
was  very  angry  at  said  codicil ;  that  evening,  Mar- 
tha came  to  deceased's  house,  who  expressed  great 
displeasure  at  her  coming,  and  bid  her  begone ; 
Martha  said  she  would  not  go  from  her  till  she 
had  altered  Jodrell's  codicil ;  Pen  sat  up  with  de- 
ceased from  6th  of  July  to  her  death ;  some  of 
her  servants  were  always  in  her  room  ;  on  Friday, 
8th  July,  deceased  said  she  was  glad  she  had 
put  Jodrell  in  her  brother's  place  ;  on  the  6th  and 
8th  July,  deponent  heard  the  Balchens  very  much 
press  deceased  to  alter  her  codicil,  she  was  angry 
and  refused ;  on  10th  July,  at  night,  the  Balchens 
pressed  deceased  to  make  anew  codicil,  and  said 


Mtroh  6. 


ECCLESIASTICAL  COURTS;  1763.  319 

Miss  Jodrell  was  dead;  believes  no  instructions  pmiooativi 

COURT. 

were  given  for  codicil  of  the  10th  July ;  believes 
for  two  years  deceased  could  not  write  without 
having  her  hand  guided  ;  deceased  very  ill  on  1 0th 
and  1 1th  July,  and  believes  she  was  not  then  able  to 
write ;  does  not  believe  the  signatures  to  codicils 
10th  and  11th  July  were  wrote  by  deceased  ;  on 
night  of  10th  July,  she  bid  Pen  never  leave  her; 
said  that  Banner  would  have  had  her  sign  a 'pa- 
per, but  she  had  signed  to  Jodrell,  and  would  not 
to  any  one  else;  deceased  refused  to  see  Crop, 
when  she  sent  a  letter  to  say  she  would  come ; 
6th  October  1748,  Crop  was  at  deceased's,  and 
the  servants  were  then  called  up,  and  Mrs.  Crop 
was  pressing  deceased  to  do  something,  and  Crop 
ordered  them  to  go  out  of  the  room ;  on  6th  Oc- 
tober, at  night,  deceased  complained  Mrs.  Crop 
pressed  her  to  sign  to  her. 

8.  John  Caldecot.  —  Says  Elizabeth  Balchen 
and  Jodrell  were  in  the  dressing-room  on  6th 
July;  heard  deceased  then  say,  in  presence  of 
Balchen,  that  she  would  have  no  executor  but 
Jodrell ;  heard  Pen  on  6th  July  tell  Martha  Bal- 
chen from  deceased,  she  had  no  occasion  for  her, 
and  desired  she  would  go,  but  she  said  she  would 
not ;  deceased  on  6th  July  told  deponent  she  had 
made  Jodrell  her  executor,  &c. ;  verily  believes 
deceased  did  not  see  Long  or  Haughton  between 
6th  and  10th  July;  on  20th  July  deponent  and 
the  rest  of  the  servants  were  called  up,  and  Miss 
Balchen  talked  about  the  will,  and  Crop  said, 
"  Madam,  you  will  see  Jodrell  no  more,"  and  at 
last  she  said,  "  No,  no." 

9.  Samuel  Medley. — On  morning  of  the  6th  of 
July,  about  eleven  o'clock,  deponent  was  at  Cra- 
dock's  lodgings,  and  Mrs.  Home  then  told  depo- 
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PRBaoGATirv  nent,  Cradock  was   dead,  and  that  Jodrell   was 

1     just  gone  from  thence ;  deponent  went  up  and  saw 

Man*  a.  j^  ^ead ;  on  6th  July,  the  servants  said  de- 
ceased ordered  them  to  regard  Jodrell  as  they 
used  to  do  her  brother ;  Elizabeth  Balchen  was 
very  earnest  to  receive  and  answer  the  messages 
from  Jodrell. 

10.  Elizabeth  Steele.  —  Deceased  wrote  a  very 
bad*  hand;  believes  the  name  of  deceased  to  co- 
dicils 10th  and  11th  July  are  not  deceased's  writ- 
ing. 

1 J .  William  Tittenser. —  Says,  at  desire  of  Jo- 
drell, he  called  most  days  in  summer  1748,  to  in- 
quire after  deceased ;  Elizabeth  Balchen  generally 
answered  she  was  better,  but  at  the  same  time, 
the  servants  said  she  much  worse. 

12.  George  Spencer. — Deponent  servant  to  Jo- 
drell ;  on  5th  July  deponent  went  by  Jodrells 
order  to  inquire  after  Cradock,  and  deponent 
brought  word  he  was  very  ill ;  Jodrell  then  sent 
for  Addis. 

13.  John  Vernon.  — 12th  or  13th  July,  1748, 
Jodrell  sent  deponent  with  an  "  How  do  you  do" 
to  deceased,  and  deponent  went  several  times, 
and  Balchen  used  to  tell  him  deceased  was  so 
ill  she  could  not  see  Jodrell.  . 

Witnesses  far  Crop. 
1.  Elizabeth  Cumberland  alias  Balchen.  —  De- 
ponent was  in  deceased's  room  most  part  of  6th 
July;  deponent  did  not  ask  deceased  to  make 
Henry  Balchen  executor ;  deponent  expressed 
great  anger  at  Pen  for  imposing  on  deceased  in 
Jodrell's  codicil ;  Henry  did  not  express  anger  at 
any  of  the  servants  about  said  the  codicil ;  depo- 
nent's mother  came  to  deceased's  house  on  6th  July; 
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deceased  several  times  expressed  satisfaction  at  frbkooatks 

Marthas  being  there ;  did  not  hear  deceased  give  OPKT* 
any  order  to  her  servants  to  treat  Jodrell  as  they  Mtrcb  6- 
used  to  do  Cradock,  and  she  was  not  capable  of 
giving  such  orders  that  day ;  never  heard  deceased 
express  satisfaction  at  Jodrell's  codicil ;  but  on  * 
10th  July,  when  deponent  first  told  her  of  it,  she 
expressed  great  resentment;  deponent  did  not 
press  deceased  to  revoke  the  codicil  of  6th  July,  but 
when  deponent  told  her  on  10th  July,  that  she 
had  made  such  codicil,  she  was  much  displeased 
with  Jodrell ;  Pen  told  the  Balchens  she  would 
send  for  Jodrell,  and  turn  them  out ;  this  was  said 
on  9th  July ;  deceased  then  so  ill  and  deaf  that  she 
could  not  hear  what  Pen  said;  deceased  wrote 
her  name  without  being  guided ;  deceased  on  all 
occasions  said  Jodrell  was  a  base  man,  for  hav- 
ing imposed  the  codicil  on  her,  and  said  so  before 
most  of  her  servants ;  and  one  day,  deceased  sent 
for  her  servants  up,  and  told  them  she  would 
not  see  Jodrell,  for  he  had  imposed  on  her,  they 
must  mind  Mrs.  Crop ;  deponent  did  not  tell 
deceased  of  Jodrell's  messages,  because  deceased 
could  not  bear  his  name ;  6th  October,  1748,  de- 
ceased was  not  capable  of  making  any  declara- 
tions; 4th  April,  1745,  deceased  gave  deponent  a 
duplicate  of  her  will  to  lay  in  a  chest  of  drawers ; 
on  10th  October,  deponent  saw  said  duplicate  in 
the  drawer  sealed  up,  and  deponent  left  it  there 
and  locked  the  drawer ;  about  ten  in  the  evening 
of  1 1th  October,  1748,  Roberts  called  deponent 
out  of  the  dressing-room,  and  deponent  went  into 
deceased's  chamber,  and  found  there  Mr*  Vernon 
and  Mr.  Tittenser,  and  they  had  hold  of  Martha 
Balchen,  and  told  her  she  must  go  out  of  the 
house  immediately,  and  then  one  of  them  took 

VOL.   I.  Y 
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PRERooATifB  deponent  in  his  arms  and  carried  her  down,  and 

1     said   she  must  go    out    immediately,  and   then 

March  6.  they  and  two  other  men  turned  deponent  into  the 
street;  the  servants  were  present,  but  none  of  them 
assisted  deponent ;  on  12th  October,  1748,  the  lord 
mayor  bound  over  the  said  persons,  and  the  de- 
ceased's servants,  and  Jodrell  was  bail  for  them. 
14th  October,  1748,  deponent  was  present  with 
many  persons  when  deceased  s  will  was  read,  and 
deponent  said  she  had  one  in  her  keeping,  but 
when  deponent  looked  for  it,  it  was  gone ;  Mr. 
Balchen  produced  one  duplicate,  and  Jodrell  ano- 
ther ;  believes  Jodrell's  agents  took  it  out  of  de- 
ceased's drawer  on  1 1th  October. 

2.  Martha  Balchen.  —  On  6th  July  when  depo- 
nent came  to  deceased  she  was  not  capable  of  say- 
ing any  thing,  but  she  began  to  mend  on  the  7th ; 
never  heard  deceased  speak  in  favour  of  Jodrell's 
codicil,  but  she  expressed  great  dissatisfaction  at 
it  in  the  morning  of  11th-  July;  swears,  as  the 
former  witness,  that  deceased  never  ordered  de- 
ponent to  go  out  of  the  house ;  deponent  sat  up 
with  deceased  on  10th  July  at  night,  and  swears 
deceased  did  not  declare,  as  Pen  and  Matthias 
have  sworn;  deponent,  or  her  daughter,  sat  up 
with  the  deceased  every  night  from  6th  July  to  her 
death,  and  never  heard  her  speak  to  the  effect  de- 
posed to  by  Jodrell's  witnesses ;  deposes  to  her 
being  turned  out  of  doors  by  Jodrell's  order,  on 
11th  October  1748,  in  same  manner  as  Elizabeth 
deposed;  John  C aid icot^ opened  the  street  door 
and  none  of  the  servants  assisted  the  deponent ;  on 
12th  October  the  said  agents  and  servants  bound 
over,  and  Jodrell  bailed  them. 

3.  George  Cumberland.  —  10th  October  1748, 
deceased's  will  .was  in  her  drawer ;  deponent  fas- 
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tened  the  drawer  behind  with  a  wood  screw ;  gives  pmmoawte 

°  Court. 

an  account  of  turning  the  Bale  hens  out  of  deceased's 

house  on  11th  October  1748;  deponent  fetched  *■«*«• 
Mr.  Balchen,  but  Jodrell's  agents  would  not  let 
him  in ;  Balchen  and  Long  came  again  about  12  at 
night,  but  they  would  not  let  him  in  ;  on  12th  the 
said  persons  were  brought  before  the  lord  mayor, 
and  also  the  deceased's  servants,  and  Jodrell  bailed 
them ;  on  14th  October  1748  deceased's  will  was  not 
in  the  drawer  where  it  was  found  on  the  10th;  the 
writer  of  the  will  said  he  had  made  only  two  parts, 
and  Balchen  said  the  part  he  produced  was  that 
which  Cradock  had, 

4.  Henry  Balchen.  —  On  6th  July  deponent  did 
not  express  anger  at  Jodrell's  codicil,  but  said  de- 
ceased was  hot  then  capable  of  making  one ;  de- 
ceased signed  her  name  without  guiding,  and  she 
so  signed  codicil  1 1th  July  in  deponent's  presence ; 
deceased  said  to  deponent  "  Did  you  think  Mr. 
Jodrell  could  have  served  me  so  ?"  gives  same  ac- 
count as  the  other  witnesses  of  transaction  on  1 1th 
October  1748,  as  to  so  much  as  happened  after  he 
he  was  sent  for;  says  they,  on  12th,  got  a  warrant 
and  brought  the  said  persons  and  the  deceased's 
servants  before  the  lord  mayor ;  the  part  of  de- 
ceased's will  which  deponent  produced  was  in  Cra- 
dock's  custody  to  his  death,  and  Jodrell  produced 
another  duplicate. 

1.  Int.  Deponent  and  Jodrell  locked  up  Cra- 
dock's  chambers.  2.  Int.  Believes  said  will  was 
in  Cradock's  chambers  when  they  locked  them  up, 
and  Sheldon  Cradock,  whose  chambers  they  were, 
took  off  the  padlock  without  Jodrell's  privity,  and 
they  found  deceased's  will,  which  deponent  took 
and  kept.  3.  Int.  Deponent  between  6th  and 
10th  July  was  with  Long  at  Haugh ton's,  and  they 
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PMtooATivi  talked  of  the  codicil  of  6th  July,  and  deceased  on  be- 
ing  informed  thereof,  having  declared  she  never  in- 
tended making  any  such  thing  in  favour  of  Jodrell, 
they  asked  Haughton  what  was  necessary  to  be 
done  in  such  case,  and  Haughton  said,  something 
should  be  drawn  up  for  deceased's  approbation ; 
Respondent  said,  he  thought  it  would  be  proper 
for  Banner  to  wait  on  her  with  it,  and  believes 
codicil  10th  July,  was  drawn  by  Haughton,  and 
that  Banner  carried  it  to  deceased. 

Witnesses  for  Jodrell. 

1.  Samuel  Medley.— 11th  October  1748,  at 
eight  or  nine  in  the  evening,  deponent  went  to 
Jodrell,  and  told  him,  Pen  and  Matthias  said, 
Crop  intended  to  seize  deceased's  house,  and  then 
Jodrell  sent  Vernon  and  others  to  secure  it;  on  12th 
October  Jodrell's  agents  and  deceased's  servants 
were  carried  before  the  lord  mayor,  but  the  ser- 
vants were  not  examined,  and  they  were  never  ad- 
mitted again  into  deceased's  house. 

2.  Ann  Matthias.  —  On  1 1th  October,  deponent 
heard  Crop,  Mrs.  Banner,  and  Balchen  talk  of 
seizing  deceased's  house;  deponent  heard  de- 
ceased say  when  she  was  dying,  she  would  have 
Jodrell  sent  for ;  and  so  they  sent  to  inform  Jod- 
rell thereof;  on  morning  of  12  th  October,  Sheldon 
Cradock,  and  others  broke  in  and  carried  them 
before  lord  mayor. 

3.  Joseph  Wilson.  —  Proves  locking  up  Cra- 
dock's  chambers  by 'agreement  of  Balchen  and 
Jodrell ;  but  Sheldon  Cradock  and  Balchen  broke 
into  the  chambers,  and  Balchen  took  out  duplicate 
of  deceased's  will. 

4.  John  Romans.  —  Deposes  the  same  as  the 
last  witness,  in  substance  as  to  locking  up  Cra- 
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dock's  chambers ;  Jodrell  sent  deponent  and  others  prerogative 

to  deceased's  house  on  11th  October,  when  they      1 

turned  the  Balchens  out.  Maroh  e- 

5.  William  Tittenser.  —  Speaks  to,  same  effect ; 
says  they  were  sent  to  wait  till  deceased's  death 
to  take  care  of  her  effects ;  Mrs.  Balchen  abused 
them,  and  they  carried  her  and  her  daughter  down 
stairs ;  does  not  know  they  were  forced  out  of  the 
house ;  they  went  next  morning  before  lord 
mayor ;  deponent  took  deceased's  will  out  of  her 
drawer  for  to  secure  it ;  deponent  was  bound  over ; 
but  the  servants  were  dismissed. 

6.  John  Vernon.  —  Same  as  the  other  wit- 
nesses, as  to  taking  possession  of  deceased's  house, 
and  getting  her  will;  the  Balchens  might  have 
staid  in  the  house  if  they  would  have  been  quiet* 

7.  John  Croucher.  —  Deponent  made  deceased's 
will ;  and  a  duplicate  one  was  kept  by  deceased, 
and  the  other  by  her  brother ;  the  will  and  dupli- 
cate, when  opened,  were  in  the  same  state  as  when 
sealed  up. 

Witnesses  for  Crap . 
To  prove  warrants  for  South  Sea  and  other  di- 
vidends.    Signed  by  deceased  from   29th  June 
1743,  to  25th  June  1748. 

Codicils  of  10th  and  11th  July  1748,  read. 

Dr.  Hay's  argument  for  Jodrell.  —  Question 
whether  Jodrell 's  codicil  is  proved.  Codicil  10th 
July,  is  founded  only  on  supposition  that  JodrelTs 
was  an  imposition.  Jodrcll's  codicil  depends  on 
the  credit  of  Pen,  Roberts,  Matthias,  Caldicot, 
and  Medley ;  recognitions  of  this  codicil ;  the  wit- 
nesses against    Jodrell's  codicil  are,   Elizabeth, 
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p»mogati¥e  Martha,  and  Henry  Balchen,  and  if  they  have  de- 

L      posed  the  truth,  Jodrell's  codicil  is  a  mere  forgery; 

March  e.  pen  has  jnterest  in  the  codicil  of  1 1th  July,  and 
therefore  swears  against  her  interest,  the  Balchens 
swear  for  their  interest ;  case  must  be  determined 
upon  circumstances  and  probabilities ;  capacity  and 
execution  is  all  that  is  necessary,  and  in  some  cases 
instructions ;  no  doubt  of  capacity  on  6th  July ; 
not  proved  that  she  took  a  sleeping  draught  on 
5th  July ;  direct  proof  of  capacity  by  Elizabeth 
Balchen,  for  she  gives  account  of  what  deceased 
said,  which  shews  capacity.  We  pleaded  that 
within  two  years  of  deceased's  death,  she  never 
wrote  her  name  without  her  brother's  assistance, 
and  they  have  not  attempted  to  prove  the  contrary; 
the  warrants  of  the  4th  of  October  are  not  ex- 
hibited ;  execution  of  the  codicil  5th  July,  proved 
by  both  the  Balchens  on  their  first  examination,  and 
also  by  Pen,  and  she  is  supported  by  Caldicot, 
who  shews  deceased  knew  what  she  did ;  affection 
material;  Elizabeth  Steele  swears  she  several 
times  heard  the  deceased  say  her  brother  should  en- 
joy what  she  had,  and  afterwards  her  niece  Jodrell, 
and  her  daughter  should  have  it ;  the  transaction 
on  6th  July  was  open,  and  public ;  codicil  6th  July 
read  over  to  deceased,  as  appears  from  codicil 
10th  July  reciting  it;  it  was  never  read  by  Henry 
Balchen  or  Long,  and  they  could  know  the  con- 
tents only  from  Elizabeth  Balchen,  having  heard 
it  read  to  deceased  by  Jodrell,  and  this  perjures 
Elizabeth  Balchen ;  mistaking  the  name  of  Cradock 
not  material ;  codicil  10th  July,  made  on  supposi- 
tion that  deceased  was  imposed  on  by  Jodrell ;  if 
she  was  not,  the  last  codicil  drops ;  no  intention, 
no  instructions  for  codicil  1 0th  July ;  we  have 
pleaded  that  Cotton  confined  Pen  in  another  room 
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while  codicil  10th  July  was  executing;  they  have  prerogative 

not  contradicted  it ;  no  pretence  of  affection  from 1 

deceased  to  her  relations.  Marc!l  °- 

Dr.  Jenner,  same  side.  —  I  shall  consider,  first, 
the  facts  not  controverted ;  secondly,  those  that  are. 
Facts  not  controverted :  deceased  intended  to  die 
totally  testate,  and  had  affection  for  her  niece  Jod- 
rell.  Points  controverted :  whether  she  intended 
to  benefit  Jodrell,  and  execute  codicil  of  6th  July; 
whether  she  revoked  it ;  I.  shall  enquire  what  are 
the  presumptions  of  law  arising  from  both  species 
of  facts.  Deceased  employed  Jodrell  to  take  care 
of  her  brother  in  his  illness ;  to  shew  the  deceased 
was  capable  on  6th  July,  Long  desired  to  see  her 
on  that  day,  and  she  refused  him ;  next  day  his 
wife  came  to  visit  deceased,  which  shews  they  did 
not  think  her  insensible ;  Elizabeth  Balchen  was 
from  home  on  7th  June,  which  shews  deceased 
was. not  then  very  ill.  No  recognition  of  codicil 
10th  July.  Lamkin  against  Babb  (a),  Prerog.  1752; 
they  have  not  pleaded  incapacity  on  6th  July  ;  no 
evidence  that  Crop  ever  managed  deceased's  affairs 
or  saw  her  after  20  th  July  ;  no  declaration  of  de- 
ceased that  she  had  made  Crop  executrix. 

Dr.  Smalbroke,  same  side.  —  Banner  had  not 
been  with  deceased  for  years  before  10th  of  July, 
and  never  saw  her  after ;  from  Crop's  witnesses  it 
appears  that  Jodrell-  did  acquaint  the  deceased 
with  her  brother's  death ;  Elizabeth  Balchen  proves 
the  identity  of  Jodrell's  codicil ;  deceased  never  re- 
proached Jodrell  himself ;  for  the  Balchens  are  quite 
silent  as  to  that ;  codicil  of  6th  July  read  over, 

(a)  Vide  supra,  p.  1. 
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phrrogatiy*  as  appears  by  recital  in  codicil  10th  July,  which  is 

1      in  the  words  of  codicil  6th  July,  which  could  be 

March  e,  known  only  by  Elizabeth  Balchen;  Jodrell  in- 
tended it  should  be  read  to  deceased ;  Elizabeth 
Balchen  did  not  say,  in  recenti  facto,  that  Jodrell 
had  imposed  on  deceased,  or  that  the  codicil  had 
not  been  read ;  they  have  alleged  that  deceased 
could  not  sign  her  name,  without  assistance,  for 
two  years  before  her  death,  but  have  not  proved  it; 
our  witnesses  are  supported  by  several  who  were 
not  in  deceased's  family ;  the  Balchens  are  sup- 
ported by  nobody,  they  swear  the  deceased  said 
she  was  glad  she  had  signed  to  Banner,  but  he  is 
not  executor. 

Dr.  Paul  for  Crop.  —  Nothing  given  to  Jodrell's 
daughter,  to  whom  it  is  pretended  deceased  had 
affection ;  we  want  no  evidence  of  affection  to  next 
of  kin  ;  not  contradicted  that  Jodrell  said  "  some- 
body must  act  for  deceased,  now  her  brother  is 
dead  ;"  we  do  not  insist  that  she  was  insensible  on 
6th  July ;  Pen  says  she-told  Jodrell  Cradock's  name 
was  William,  therefore  she  gave  the  instructions ; 
but  one  witness  to  support  this  codicil  of  6th  July. 
1  Vern.  161,  Allam  against  Jourdan  (a),  one  wit* 
ness  against  answers  of  a  party  makes  no  proof. 
Recognitions  of  codicil  6th  July  indeed  proved  by 
Pen ;  the  maids  say  the  subscription  to  codicils 
10th  and  11th  July  are  not  deceased's  hand  ;  Pen 
was  animose  to  the  Balchens.  Maxim  of  law,  rati- 
habitio  mandate  aquvparatur ,  and  therefore  approba- 
tion will  have  the  same  effect  as  instructions,  Young 
and  Young,  Deleg. :  no  instructions,  the  late 
judge  of  Prerog.  pronounced  against  the  will,  but 

(a)  Vide  supra,  p.  28. 
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it  being  attested  by  three  witnesses,  and  found  in 
deceased's  custody,  the  Delegates  held  there  was 
sufficient  evidence  of  deceased's  approbation. 

Dr.  Simpson,  same  side.  —  No  legal  proof  of 
Jodrell's  codicil ;  there  must  be  two  unexception- 
able witnesses,  or  supporting  circumstances  ;  codi- 
cil of  6th  July  unfavourable,  is  in  prejudice  of  the 
next  of  kin,  and  for  the  benefit  of  the  writer,  and  is 
supposed  to  be  the  act  of  a  very  infirm  person 
made  upon  a  false  representation  of  Cradock's 
death  ;  next  of  kin  not  to  be  disinherited  without 
full  proof;  codicil  of  6th  July  confirms  the  legacies 
given  by  the  will  to  the  Balchens ;  proved  de- 
ceased never  talked  familiarly  with  her  servants, 
which  affects  the  declarations  they  have  sworn  to ; 
no  act  of  friendship  done  by  Jodrell  to  deceased 
after  the  will  of  1746  was  made  ;  no  act  of  disob lig- 
ation done  by -the  relations ;  Pen  is  contradicted 
by  Elizabeth  Balcben,  as  to  all  the  facts  about 
executing  the  codicil  of  6th  July ;  codicil  of  10th 
July  is  a  revocation  of  Jodrell's  codicil ;  codicil  of 
1 1th  July  shews  deceased  had  a  good  opinion  of  the 
Balchens.  Jodrell  did  not  apply  to  deceased  to 
get  the  codicil  of  6th  July  recognized ;  if  codicil 
of  6th  July  was  made  in  the  life  of  Cradock  it  can* 
not  be  supported,  because  if  he  was  alive  it  was 
made  upon  a  false  representation. 

Dr.  Pinfold,  same  side.~^Jodrell*s  writing  the 
codicil  creates  a  strong  presumption  against  it; 
very  odd  he  should  not  ask  deceased  her  brother's 
name ;  Steele's  evidence  relates  to  Jodrell's  child ; 
yet  she  has  not  left  her  a  legacy  in  the  will  of 
1745,  nor  in  codicil  6th  July;  improbable  she 
should  make  the  declarations  to  her  servants  de- 
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pbeuhiative  by  the  relations,  not  only  without  instructions  from 

1      the  deceased,  but  without  her  privity,  and  had 

Mueb6,  nothing  to  support  it  but  the  evidence  of  Martha 
and  Elizabeth  Balchen  as  to  deceased's  approving 
and  executing  it,  and  they  were  so  much  contra- 
dicted by  the  other  witnesses,  as  well  with  respect 
to  that  transaction,  as  with  respect  to  other  par- 
ticulars in  their  depositions,  that  I  could  not  give 
entire  credit  to  them ;  I  pronounced  for  the  will  of 
4th  April  1745,  because  both  sides  agreed  it  was 
a  good  and  valid  act  of  deceased's.  As  to  the  co- 
dicil of  1 1th  July,  I  was  not  at  all  satisfied  with 
it,  and  thought  it  rather  the  act  of  the  Balchens 
than  of  deceased,  but  as  there  were  four  witnesses 
who  proved  that  deceased  gave  instructions  for  it, 
approved  and  executed  it,  and  was  in  her  senses, 
I  thought  myself  bound  by  law  to  pronounce  for 
it.  I  therefore  gave  sentence  by  interlocutory  for 
the  will  of  4th  April  1 745,  and  for  the  codicil  of 
11th  July  1748,  and  against  the  codicils  of  6th  and 
10th  July  1748,  and  pronounced  the  deceased  to 
have  died  intestate  as  to  the  residue,  and  without 
making  an  executor. 


Appealed,  but  the  sentence  was  afterwards  af- 
firmed by  consent  in  the  Delegates,  (a) 


Ca?eat  Day, 
March  16. 

The  executor 
of  a  latter  will 
pat  upon  proof 
by  the  executor 
.of  a  former  will. 
Latter  will  esta- 
blished —  no 
oests. 


Lovett  against  Hakkness* 

Darby  Cochland,  deceased.  Will,  dated  2nd 
January,  1752.  Robert  Harkness,  sole  exe- 
cutor ;  Probate  granted  in  common  form,   called 

(a)  On  the  4th  March  1754.  The  Judges  Delegates  present 
at  the  sentence  were  —  Mr.  Justice  Wright,  Dr.  Walker,  and 
Dr.  Arthur  Collier. 


ECCLESIASTICAL  COURTS ;  1753.  333 

in  by  Lovett,  executor  of  a  former  will  dated  in  pmmmtiye 

Court 

May,  1749.     Harkness  propounded  the  last  will.      1 

CtToat  Dty, 
Mireb  U. 

Witnesses  for  him. 

Benjamin  Hill. — Deceased  said  he  had  no  re- 
lations. Deponent  wrote  the  will  of  January, 
1752,  from  instructions  by  the  deceased ;  depo- 
nent read  it  to  the  deceased,  he  approved,  exe- 
cuted it,  and  published  it,  and  was  of  sound 
mind. 

Note. — Harkness  admitted  Lovett  to  be  a  con- 
tradictor, and  did  not  pray  the  first  will  to  be 
brought  in. 

Judgment  —  Sir  George  Lee. 
Sentence  for  the  last  will,  but  without  costs, 
because  Lovett  had  not  pleaded. 


Bond  against  Bond.  c**wt  d*j» 

d  March  15. 

Dr.  Pinfold,  for  William  Bond.  —  John  Bond  Administration 

died  a  widower,   intestate,  left  William   Bond,  t0!!£\  son, 

his  son.     Sarah  Bond,  who  pretended  to  be  the  "£M  •Merted 

deceased's  widow,  appeared  in  the  Prebendal  ju-  Ad"J"Jit2tioD 

risdiction  of  Colwich,  in  Staffordshire,  and  al-  gWen  to  tbe'oo- 

leged  herself  to  be  widow  of  the  deceased,  and  Ill^Unnet  ™ 

that  he  had  been  dead  fourteen  days ;  he  died  {£  ^JJ^f 

on  the  5th  November,  1752,  and  she  appeared  ***•*  w» in- 

and  alleged  as  aforesaid  on  the  13th  November,  tain,  ami  that  or 

1752,  and  took  administration  as  widow,  which  *••*"•"- 
has  been  since  revoked  for  want  of  jurisdiction. 
Caveats  on  both  sides  were  entered  in  the  Prero- 
gative ;  each  party  prayed  administration,  but  the 
son  denied  the  widow's  interest,  and  she  confessed 
his.     Fanshaw,  as  proctor  for  the  widow,  pro- 
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Prec£oat,vb  P°un(*e(*  ^er  interest,  and  gave  in  an  allegation. 
, !      Both  sides  agree  that  administration  pendente  lite 

°m^  ?!J'  ought  to  be  granted.  We  name  William  Barnes, 
yeoman,  to  be  administrator,  no  exception  to  his 
character,  and  we  offer  undoubted  security.  The 
deceased  had  children  by  Sarah  Southern,  who 
pretends  to  be  his  widow,  but  never  owned  heir 
as  his  wife. 

Dr.  Simpson,  for  Sarah  Southern  alias  Bond. — 
My  client  has  had  six  children  by  the  deceased,  as 
his  lawful  wife.  William  Bond  cited  her  before  the 
Dean  and  Chapter  of  Lichfield  to  bring  in  probate, 
and  then  found  there  were  bona  not  a  b  ilia.  We 
have  pleaded  both  a  marriage  and  cohabitation 
with  reputation.  We  oppose  any  administration 
pendente  lite.  They  named  William  Barnes  but 
last  Monday;  we  have  not  had  time  to  object  to 
him ;  they  have  exhibited  several  affidavits  to 
prove  Sarah  was  esteemed  the  deceased's  mistress 
and  not  his  wife ;  they  go  to  the  merits  of  the 
cause,  and  I  shall  object  to  their  being  read. 

Act  read. 

The  deceased  occupied  three  farms,  had  live 
and  dead  stock,  a  great  deal  of  corn,  and  400 
sheep,  mortgages,  &c.  Sarah  Southern  aliasBoxxd, 
had  possessed  herself  of  great  part  of  the  effects, 
and  many  of  them  are  perishable.  Fanshaw  al- 
leged she  possessed  herself  by  virtue  of  a  probate 
obtained  at  Colwich ;  does  not  appear  that  the 
estate  is  wasting.  Barnes  is  brother  to  Ann  Barnes, 
a  witness  for,  and  aunt  to  William  Bond ;  prays 
administration  may  be  granted  to  Thomas  Shaw, 
innholder,  giving  2000/.  security. 
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Act  at  Col  wich,  13th  November,   read- 
Alleged  her  husband  to  have  been  dead  14  days. 

Affidavits  for  William  Bond. 

1 .  William  Atkins.— Deceased  died  4th  Novem- 
ber 1752 ;  immediately  after,  Sarah  possessed  her- 
self of  the  deceased's  effects,  which  she  now  dis- 
poses of  as  her  own  property.   * 

2.  Simon  Wilton.  —  Deceased  had  three  farms 
in  his  occupation  at  the  rent  of  300/.  per  annum ; 
had  a  large  stock  alive  and  dead,  much  cattle,  and 
mortgages,  &c.  Sarah  has  possessed  herself  of  all 
the  effects,  and  has  sold  corn  and  sheep  and  a  cow. 
She  sells  the  deceased's  stock  as  she  meets  with 
purchasers. 

Affidavits  contrd  for  Sarah. 

1.  Sarah  Bond.  —  Deponent  possessed  herself 
of  deceased's  effects  by  virtue  of  her  administration, 
and  has  sold  part  of  them  to  pay  rent,  &c.  Depo- 
nent has  had  eight  children  by  her  late  husband, 
John  Bond  ;  six  are  now  living ;  William  Bond 
has  declared  he  will  strip  her  of  everything,  if  ad- 
ministration is  granted  to  his  nominee  ;  deponent 
has  borrowed  money  to  pay  rent ;  total  of  inven- 
tory 154/.  15s.  2d. ;  has  paid  more  than  she  has 
received  by  10/. 

2.  JohnStytch  and  Henry  More  11. — Deponents 
advised  Sarah  to  sell  the  effects  mentioned  in  the 
schedule ;  believes  they  were  sold  at  a  fair  price  • 
believes  she  has  paid  the  sums  stated  in  the  sche- 
dule. 

3.  John  Dunn.  —  Deposes  to  the  good  character 
of  Stytch  and  Mcrell. 

Dr.  Pinfold  for  William  Bond.  —  Estate  perish- 
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pberocatitx  able  in  its  nature;  only  exception  to  William 

1      Barnes,  that  he  is  brother-in-law  to  Ann  Barnes,  a 

€m^L  is*    witaess,  which  is  not  proved. 

Dr.  Hay,  same  side.  —  Fanshaw  does  not  deny 
an  administration  ought  to  be  granted ;  and  has 
named  an  administrator,  and  they  testify  Sarah's 
selling  the  effects'  from  the  perishableness  of  the 
estate. 

Dr.  Simpson  contnL  —  We  had  not  time  to 
prove  exceptions  to  Barnes ;  Sarah  has  sworn  her 
self  to  be  deceased's  widow,  and  she  must  be  pre- 
sumed to  be  so ;  no  objection  to  Shaw,  she  has 
six  children  living,  who  must  share  in  the  estate. 

Dr.  Smalbroke  same  side.  —  Her  alleging  that 
her  husband  had  been  dead  fourteen  days,  was 
mere  matter  of  form ;  it  was  the  act  of  a  clerk,  and 
is  no  objection  to  Sarah. 

Judgment— -  Sir  George  Lee. 
I  was  of  opinion  that  the  affidavits,  which  reflected 
on  Sarah's  character,  and  which  went  to  the  merits 
of  the  cause,  they  being  intended  to  shew  she  was 
not  the  deceased's  wife,  were  improper,  and  ought 
not  to  be  read ;  but  I  thought,  from  the  nature  of 
the  estate,  that  it  was  perishable,  and  Sarah's  own 
witnesses  shewed  it  was,  and  that  therefore  adminis- 
tration pendente  lite  ought  to  be  granted,  and  I  de- 
creed it  to  William  Barnes,  the  nominee  of  the  son, 
whose  interest  was  certain  and  confessed,  whereas 
the  interest  of  Sarah,  claiming  as  widow,  was  de- 
nied, and  was  under  litigation. 
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Bos  worth,  by  his  Guardian,  against  Cradock.    g*¥*M  In* 

Mary  Bosworth,  widow,  deceased,  left  children ;  Affiants » 
Elizabeth  Estwith,  guardian  to  them,  bfl£  taken  ^*M™m- 
administration  to  the  deceased  for  their  use,  Isaac  3E££  ?£' 
Bosworth,  the  deceased's  husband,  died  intestate,  gjjj^  *Jh*£M 
The  widow  took  administration  to  him,  and  posr  •ffida/iu  of 
sesaed  herself  of  his  effects-  CradQck,  a  .creditor  to  JrWceofpro- 
the  deceased's  husband,  has,   by  his  attorney.  ST^kEE 
William  Reynolds,  called  the  guardian  to  exhibit  "•*£  «lrm- 
inventories  of  deceased's  and  her  husband's  estate,  cbuoerj  or 
Reynolds  has   made   oath  of  the   debt    before  £?<£?' ° 
Wilson,  mayor  of  Gravesend. 

L  WiUiam  Reynolds,  — r-  Deponent  is  attorney 
nf  Oadack,  who  is  at  Jamaica :  believes  Isaac 
Bios  worth  was  indebted  to  Cradock  3K)/,  by  note. 

This  affidavit  was  sworn  before  Thomas  Wilson, 
mayor  of  Gravesend.  1st  May  1752  is  the  date 
of  the  letter  of  attorney  which  was  read. 

2.  John  Seacombe.  —  Reynolds  is  master  of  a 
ship ;  he  is  attorney  of  Cradock ;  demanded  the 
said  debt  of  Mary  Bosworth  as^djBinistf^pr  to  her 
husband,  but  she  died  before  it  was  paid ;  depo- 
nent gaye  Reynolds  the  affidavit  two  days  b$foi& 
he  was  going  to  sail ;  the  j*ote  is  ya  the  deponent's  . 
custody. 

Dr.  Simpson  for  Bosworth-  —  There  ojight  to  be 
a  clear  constat  of  the  debt  before  inventories  are 
decreed  at  the  instance  of  a  creditor.  The  con- 
stant course  is  wt  to  receive  affidavits  sworn  before 
*ny  body  byt  the  officers  of  the  court*  This  affi- 
davit is  not  legal  evidence ;  it  does  not  appear 
that  Wilson  is  mayor  of  Gravesend* 

vol.  i.  z 
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Dr.  Hay  contrd.  —  An  affidavit  to  prove  a  debt 
is  w611  made  before  a  justice  of  peace. 

Judgment  —  Sir  George  Lee. 

I  was  of  opinion  that  the  affidavits  of  Reynolds 
and  Seacombe  taken  together,  sufficiently  proved 
the  debt  to  Cradock.  The  only  doubt  was  whether 
the  affidavit  of  Reynolds  was  properly  sworn  be- 
fore the  mayor  of  Gravesend. 

Mr.  Stevens,  the  registrar,  said  affidavits  in 
causes  were  always  sworn  before  Surrogates  or 
commissioners  appointed  by  the  court ;  but  affida- 
vits of  debts,  as  this  was,  and  of  service  of  pro- 
cesses, &c.  made  before  a  master  extraordinary  in 
Chancery,  or  a  justice  of  peace,  were  received. 

I  therefore  decreed  the  guardian  to  give  in  in- 
ventories, affidavit  being  first  made  to  prove  that 
Wilson,  before  whom  Reynolds  made  affidavit,  was 
at  that  time  mayor  of  Gravesend. 


Caveat  Dar, 
April  IS. 


JUDGER  AND  JuDGER  UgaiflSt  MaNN. 


iinpcrtomtj  Mt      2>r.  Paul  for  Judger*  —  John  Judger,  brewer, 

made  his  will,  28th  April  1752  ;  made  his  son, 
James,  and  brother,  William  Judger,  his  execu- 
tors, and  left  the  residue  to  his  son,  James.  Jane 
Mann,  the  deceased's  daughter,  opposes  the  will. 
We  have  examined  three  witnesses.  Mann  has 
not  pleaded. 

Witnesses  for  Judger. 

1 .  Samuel  Whitbread.  —  The  deceased  was  the 

deponent's  servant  nine  years ;  he  died  in  May 

1752 ;  the  deponent  went  to  see  the  deceased  in 

his  illness,  and  advised  him  to  make  his  will ;  de- 
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ceased  was  willing ;  William  Shield  took  instruc- 
tions for  deceased's  will  in  deponent's  presence, 
and  then  Shield  drew  the  will  pleaded ;  it  was 
read  to  the  deceased,  and  he  approved  it  in  presence 
of  the  deponent,  the  said  Shield,  and  Eliza  Heb- 
den,  and  duly  executed  it ;  and  Shield  and  Heb- 
den  attested  it ;  the  deceased  of  sound  mind,  &c. 

2.  William  Shield*  —  Will  made  at  Islington 
where  the  deceased  lodged ;  deponent  did  not 
know  the  deceased;  never  saw  him  before,  but 
Whitbread,  whom  deponent  knew,  called  him 
Judger ;  says  the  instructions  were  made  out  of  a 
paper  Whitbread  brought,  and  which  deceased  ap- 
proved ;  deponent  drew  the  will  pleaded  from  the 
said  instructions ;  read  the  will  to  deceased  ;  he 
approved  and  executed  it  in  the  presence  of  Heb- 
den  and  deponent  who  attested  it,  and  of  Whit- 
bread ;  deceased  of  sound  mind,  &c. 

3.  Elizabeth  Hebden. — Deponent  was  servant  to 
the  deceased  for  six  years,  and  to  his  death ;  proves 
execution  of  will,  and  publication ;  deponent  and 
Shield  attested  it ;  deceased  of  sound  mind. 

3.  Int.  Deceased  made  a  will  ten  or  eleven  days 
before  his  death,  and  left  his  effects  equally  among 
his  children ;  deponent  was  a  witness  to  it.  4.  Int. 
Deceased  had  a  regard  for  his  daughter  Mann ; 
and  she  was  with  him  in  his  illness  till  she  lay  in. 

Dr.  Hay,  for  Man.  —  Insisted  that  as  he  had 
made  a  will  equally  in  favour  of  his  daughter  so 
few  days  before  his  death,  and  as  the  instructions 
for  the  last  will  were  brought  by  Whitbread  with- 
out any  notice  from  the  deceased,  and  as  the  wit- 
nesses too  came  by  order  of  Whitbread,  and  the 
deceased  was  then  very  near  death,  the  last  will 

must  be  presumed  to  have  been  made  by  impor- 

z2 
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P"c^r"v*  tunity,  or  *  weak  head,  and  therefore  was  not 
1     good. 


Caveat  Day, 
April  12. 


But  as  the  former  will  did  not  appear,  and  the 
witnessed  proved  the  deceased's  approbation)  exe- 
cution, and  capacity,  I  pronounced  for  the  will 
pleaded. 


veat. 


Cfeat  Daj,  WlN&FIELD    against  Wltf  GFIELD. 

April  12.  & 

An  adminiitra-  Dr.  Pinfold,  „for  the  widow.^Timothy  Wing- 
a  widow7mier0a  field  died  intestate  in  Feb.  1753;  left  a  widow 
^■topp'ed  from  and  several  children.  Caveat  entered  in  die  name 
b^a^nd^  of  Thomas  John&on,    of  Ctoeslyn;    die  widow 

waived  it ;  Cbeslyn  appeared  for  Nathaniel  Wing- 
field,  alleged  him  to  be  a  creditor,  and  prayed  an 
inventory;  the  court  decreed  an  inventory,  he 
making  affidavit  of  his  debt,  otherwise  the  admi- 
nistration to  pass  to  the  widow ;  he  did  not  make 
an  affidavit,  but  entered  another  caveat,  which 
stopped  the  administration  passing  under  seal,  and 
then  Southgate  appeared  for  the  same  Nathaniel 
Wingfield,  and  alleged  he  was  brother  to  the  de- 
ceased, and  denied  the  widow's  marriage  to  the 
deceased. 

We  insist  he  cannot  do  it  again  upon  this  second 
caveat,  and  that  the  administration  is  decreed  ab- 
solutely to  the  Widow. 

Dr.  ColHer,  for  Nathaniel  Wingfield.— Insisted 
that  his  client  had  an  interest  both  "as  a  brother 
and  a  creditor ;  that  his  right  as  a  creditor  only 
was  determined  under  the  first  caveat,  and  that 
he  must  set  fbrth  his  other  interest  as  brother  un- 
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der  this  caveat,  and  put  the  widow  upon  proof  of  pm»o«»mtb 

m  •  •  L/OORT* 

his  marriage.  

Caveat  Day. 
April  11. 

Judgment  — Sir  George  Lee. 
But  I  was  of  opinion,  the  administration  was 
decreed  absolutely  to  the  widow  upder  the  first 
caveat  upon  Nathaniel's  not  making  affidavit  of 
his  debt,  and  ordered  letters  of  administration  to 
pass  under  seal  to  the  widow ;  especially  as  the 
brother  was  not  without  remedy,  for  he  might  if 
he  thought  proper  call  in  the  administration  by 
process,  and  put  the  widow  on  proving  her  mar- 
riage ;  and  declared  I  should  discountenance  that 
practice  of  entering  caveats  merely  to  stop  the  de- 
crees of  the  court  from  being  carried  into  exe- 
cution. 


»■    i^intmMMMll^  'j""i  ijm 


Thomas  agaimt  Bak£&»  m»j«. 

James  Thomas,  deceased,  made  his  will  27th  n*  executrix  of 
March  1751,  gave  all  his  estate  to  John  Baker,  utiedXetoUM «.- 
his  heirs,  executors,  administrators,  and  assigns,  J^^^T 
in  trust  to  pay  himself  his  debt  and  the  charges  ■«•» in  pj6^-. 

L     «  °         eooe  to  the  wi- 

of  the  deceased's  funeral,  &c,  and  save  the  re-  do*  of  the  on- 
mainder  to  his  (deceased's)  wife,  and  directs  that  *10  M  ' 
if  his  wife  should  die  before  his  prize-money  is  re- 
covered, all  his  effects  in  that  case  should  go  to 
the  said  Baker,  and  made  him  sole  executor.  The 
deceased  was  a  seaman  of  the  Prince  Frederick, 
Privateer.  Baker  took  probate,  made  his  will  and 
appointed  his  wife  sole  executrix,  and  died  ;  she 
proved  his  will.  Cheslyn,  proctor  for  Thomas, 
took  process  against  Mrs.  Baker,  to  shew  cause 
why  administration  cum  testamento  should  not  be 
granted  to  Thomas9  widow. 

Will  read. 
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prerogative  J)r.  Jenner,  for  Thomas. — Iiisisted  the  privity 
L     was  not  continued  to  Mrs.  Baker ;  her  husband 

Buter^nn.  was  on]y  executor  for  a  special  purpose  to  pay 
himself  his  debt,  and  pay  over  the  residue  to  de- 
ceased's widow ;  the  deceased  never  intended  him 
a  benefit,  unless  the  contingency  happened  of  the 
prize-money  not  being  recovered  in  the  wife's  life- 
.  time.  Stat.  Ed.  3.  (a)  made  the  executor  of  an 
executor  suable.  A  special  trust  to  sell  an  estate 
shall  not  go  to  the  executor  of  the  trustee,  Went- 
worth's  Office  of  Executors,  (b) 

(a)  By  the  13  Edw.  1.  st.  1.  c.  23.  executors  shall  have  a  writ 
of  account,  and  the  like  action  and  process  in  the  same,  as  the 
testator  might  have  had.  And  by  4  Edw.  3.  c.  7.  executors  for 
a  trespass  done  to  their  testators,  as  of  the  goods  of  their  testators 
carried  away  in  their  life,  shall  have  action  against  the  trespassers, 
and  recover  their  damages  in  like  manner  as  they  whose  executors 
they  be  should  have  had  if  they  were  in  life.  And  by  the  25 
Edw.  3.  st.  5.  c.  5.  executors  of  executors  shall  have  actions  of 
debts,  accounts,  and  goods  carried  away,  of  the  first  testators, 
and  execution  of  statutes  merchants,  and  recognizances  made  to 
the  first  testator,  in  the  same  manner  as  the  first  testator  should 
have  had  if  he  were  in  life,  and  on  the  other  hand,  this  statute 
provides  that  executors  of  executors  shall  answer  to  others  for  as 
much  as  they  have  recovered  of  the  goods  of  the  first  testator, 
as  the  first  executors  would  do  if  they  were  in  full  life ;  and  the 
19  Car.  2.  c.  3.  enacts,  that  where  any  judgment  after  a  verdict 
shall  be  had  by  or  in  the  name  of  any  executor  or  administrator, 
an  administrator  de  bonis  nan  may  sue  forth  a  scire  facias  and 
take  execution  upon  such  judgment. 

(6)  Since  that  statute  (13  Edw.  3)  and  at  this  day,  where  by  a 
will  a  special  trust  is  recommended  to  an  executor,  as  to  sell  land, 
&c.  this  not  performed  in  his  lifetime  shall  not  be  performable  by 
his  executor,  contrariwise  of  an  interest,  as  to  take  the  profits  of 
lands  for  certain  years  towards  the  payment  of  debts  and  legacies. 

So  as  now  in  all  cases  except  of  special  trust  or  authority  with- 
out the  office  of  executorship,  the  executor  of  an  executor,  how 
far  soever  in  degree  remote,  stands  as  to  the  points  both  of  being, 
having,  and  doing,  in  the  same  state  and  plight  as  the  first  and 
immediate  executor.     Wentw.  O.E.  part  2.  c.  20. 


ECCLESIASTICAL  COURTS ;  1753.  343 

Judgment  —  Sir  George  Lee.  prerogative 

Court. 

It  did  not  appear  that  the  prize-money  was     

paid,  and  the  testator  gave  his  estate  in  trust  to    *"£/£""' 
Baker,  his  heirs,   executors,  administrators,  and 
assigns. 

I  did  not  see  any  reason  to  take  this  case  out  of 
the  common  course,  and  therefore  decreed  the  ad- 
ministration with  the  will  annexed  of  James 
Thomas,  to  Mrs.  Baker,  the  executrix  of  the  de- 
ceased's executor. 


Freema'n  against  Freeman.  *•/•• 

William  Freeman,  made  a  nuncupative  will,  a  nuncupati™ 

r  will  etuMialitd* 

20th  December  1751;  the  deceased  was  a  wag- 
goner; on  the  road  on  the  19th  December  1751, 
he  fell  under  his  waggon,  and  was  so  much  hurt, 
that  he  died  the  next  day ;  gave  all  to  his  wife,  but 
did  not  name  her  executrix  ;  the  nuncupative  will 
was  opposed  by  the  deceased's  nephews  and  heirs, 
who  were  his  next  of  kin.  Three  witnesses  were 
examined. 

1.  Sarah  Heath,  ex.  9th  June  1752. — Deceased 
a  stranger  to  the  deponent,  but  believes  he  was 
William  Freeman,  the  deceased  in  this  cause; 
he  was- brought  to  deponent's  father-in-law's  house, 
a  public  house  at  Stapleford,  on  19th  December, 
and  he  died  about  ten  on  the  morning  of  the  20th 
December ;  between  eight  and  nine  that  morning, 
deceased's  wife  asked  him  who  he  would  leave  his 
effects  to ;  he  took  her  by  the  hand  and  said,  "  To 
you,  my  dear,"  and  bid  the  deponent  take  notice 
he  was  of  sound  mind. 

The  nuncupation  was  reduced  to  writing,  and 
signed  by  the  witnesses  on  the  7th  Jan.  1752. 
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2.  Int.  Deceased  died  of  the  hurt  he  received 
by  his  waggon  >  which  broke  his  leg. 

2.  Reginald  Heate,  ex.  9th  June  1752**— Agrees 
frith  the  former  Witness ;  deponent  a  stranger  to 
the  deceased ;  deposes  to  presence  of  Mary  and 
Satah  Heath  and  himself  at  the  nuncupation. 

3.  Mary  Heath,  ex.  9th  June  1762.— Deceased 
a  stranger  to  the  deponent ;  deposes  the  same  as 
the  other  witnesses  ;  proves  the  presence  of  her- 
self, and  of  Sarah  and  Reginald  Heath,  at  the  time 
of  the  nuncupation. 


No  opposition  at  the  hearing. 

Judgment  —  Sir  George  Lee.  (a) 
I  decreed  for  the  nuncupative  will,  and  granted 
administration  with  the  will  annexed,  to  the  de- 
ceased's widow. 


M*j9. 


Taylor  and  Austin  against  Cox. 


a  win  and  oodi-  Thomas  Bryan,  Esq.,  deceased,  made  a  will  and 
bjUi'eexMotori  codicil,  dated  22d  Oct.  1748;  appointed  Bryan 
l!!omUdutmibi  Baylor,  and  Francis  Austen,  Esqs.,  and  Dr.  WiN 
•pww  kroxbf  ^am  ^ekk»  executors*  The  executors  propounded 
admits  the  alia-  the  will  and  codicil  in  a  common  condidit*  The  de- 
formd.  ceased  s  sisters  and  only  next  of  kin  by  special 

proxy)  confessed  the  executor's  allegation  modo  et 
formd.  Upon  which  confession*  I  gave  sentence 
for  the  will  and  codicil* 


(«)  BmteTt  vv  Jattofo,  8  PUN.  190;  Ptrsths  V.  Milkr,  2 
Phill.  194. 


ECCLESIASTICAL  COURTS;  1758.  345 


COUK. 


Bird,  alias  Bell,  v.  Bird.  BiS!^1rT^l,,, 


May  14. 


HO     i«W 


An  Appeal  from  the  Commissary  of  St.  PauVs  on 
a  Grievance,  in  admitting  certain  articles  <f  a 
Libel. 


w^mm^Km*** 


Thomas  Bird  brought  a  suit  against  his  wife  A;  "k^a. 

•ni-i-i*  ...  /•  .  i  *        which  might 

Elizabeth,  for  nullity  of  marriage,  by  reason  of  a  have  been 
former.     In  his  libel  he  pleaded  as  follows  :  bi^fdeDUty*" 

1.  Art.   That  Robert  Bell  courted  Elizabeth  «j»^bfPiead. 

ed  m  evidence. 

White,  alias  Bell,  alias  Bird. 

2.  Art.  That  they  were  married  together  on 
5th  April  1722,  at  the  parish  church  of  St.  Mary 
Magdalen!  Old  Fish  Street,  by  Mr.  Rayner. 

3.  Art.  Exhibits  certificate  of  the  said  marriage 
by  Mr.  Rayner,  dated  in  1742. 

4*  Art.  Pleads  their  cohabitation,  &c. 

5.  Art.  In  1723  or  1724,  Robert  Bell  went  a 
soldier  to  Gibraltar,  and  passed  by  name  of  James 
Clark. 

6*  Art.  Pleads  his  being  in  foreign  parts. 
7.  Art.  Elisabeth,  in  1785,  pretended  herself  a 
widow,  and  Bird  courted  her. 

6.  Art.  On  7th  Feb.  1736,  the  said  Elizabeth, 
and  Thomas  Bird  were  married  at  St  Bennet's, 
by  Mr.  Wills>  by  licence* 

9.  Art.  Pleads  certificate  of  the  said  maitiage. 

10.  Art.  Cohabitation,  &c» 

ll»  Art.  Bell  was  living  on  the  7th  Feb.  1735, 
and  is  still  living. 

12.  Art.  In  1743,  Bird  hearing  that  the  said 
Robert  Bell  was  living,  enquired  after  him,  and 
applied  to  him,  and  the  said  Robert  Bell,  atits 
James  Clark,  gave  bond  to  Thomas  Bird  and  the 
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pbbrogatiti  said  Elizabeth  not  to  sue  them  on  account  of  their 

Court.  .  .       7  - 

marriage  and  cohabitation  together. 

BM7y?r'        13.  Art.  Exhibits  the  said  bond,  marked  C. 

14.  Art.  Robert  Bell  on  15th  July  1743,  made 
oath  of  his  marriage  to  said  Elizabeth. 

15.  Art.  Exhibits  that  affidavit. 

16.  Art.  Robert  Bell  visited  several  persons, 
particularly  the  said  Elizabeth. 

17.  Art.  Pleads  identity  of  parties  to  said  bond 
and  affidavit. 

N.  B.  Elizabeth  Bird  appealed  from  admitting 
Art.  12,  13,  14,  15,  16,  17. 

Dr.  Paul,  for  Elizabeth.  —  Husband  and  wife 
eannot  be  witnesses  for  or  against  each  other. 
Coke's  1st  Inst. ;  Law  of  Evidence,  2  Vern.  j  Cole 
and  George.  Affidavit  not  evidence  upon  the 
merits  of  a  cause.  Littleton's  Reports,  1  Vol.  p.44 ; 
Styles,  475.  Stat.  29  Car.  2.  c.  4.  Affidavits 
must  be  made  before  a  judge  or  a  commissioner 
of  the  Court. 

Dr.  Hay,  on  the  same  side.  —  Suit  began  in 
Easter  Term,  1752.  From  his  own  shewing,  he 
knew  in  1753  of  her  marriage  to  Bell,  and  yet 
continued  to  live  with  her,  and  has  had  children 
by  her  since,  and  has  had  eight  children  by  her 
from  his  marriage  to  her.  Bell,  in  his  affidavit, 
dated  15th  July  1743,  swears  he  was  married  to 
Elizabeth  twenty-four  years  before  that  time, 
which  carries  the  marriage  to  1719,  contrary  to 
the  certificate. 

Dr.  Pinfold,  contrk— Libel  debated  below  be- 
fore Dr.  Simpson.  We  might  have  pleaded  Bell's 
declarations. 
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Judgment — Sir  George  Lee.  pmmoatiti 

I  was  of  opinion  that  the  bond  and  affidavit      1 

might  have  been  received,  if  they  had  been  plead-  ""Sul  UT' 
ed  as  acts  done  by  Robert  Bell,  to  prove  he  was 
alive  after  the  7th  Feb.  1735,  when  Elizabeth 
married  Bird,  but  as  they  were  pleaded  to  prove 
the  marriage  of  Bell  to  Elizabeth,  I  was  of  opi- 
nion they  could  not  be  received,  because  tjie  acts 
of  a  third  person  could  not  be  evidence  against 
her,  (a)  and  more  especially  in  this  case,  when  it 
was  laid  in  the  libel  that  Robert  Bell  is  still  alive, 
and  therefore  may  be  examined  as  a  witness  to 
prove  his  own  marriage  to  Elizabeth. 

I  therefore  pronounced  for  the  appeal,  and  re- 
jected the  12th,  13th,  14th  and  15th  Articles,  and 
directed  the  17th  to  be  reformed. 


Prentice  against  Farrand.  M»yi«. 

Dr.  Hay,  for  Farrand.  —  William  Wallis  died  OH****** 
intestate;  left  a  widow,  Elizabeth,  who  took  ad-  b«  pieced  u  an 
ministration,  and  Anna  Maria  Farrand,  a  daugh- 
ter.   The  widow  is  dead,  and  administration  de 
bonis  is  granted  to  Farrand.     Prentice  is  executor 
of  the  widow;  he  has  taken  out  process  against  Far- 
rand to  exhibit  inventory  and  account,  and  see 
portions  allotted.     Farrand   appealed,  and  gave 
inventory,  &c,  and  then  Farrand  prayed  an  inven- 
tory from  Prentice.     We  now  object  in  an  act  of 
Court  to  that  inventory  as  not  full. 

Dr.  Pinfold ,  for  Golding  Prentice. — Fanshaw, 
for  Farrand,  in  an  act  of  Court  has  alleged  our  in- 

(a)  1  Phillip*,  L.  E.  79. 
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rmcnoQATiTE  ventory  is  not  foil,  he  ought  to  object  by  an  alle- 
CoPIIT'      gation.    We  have  sworn  to  the  truth  of  the  inven- 
BMttrTm,    xxaj.  whereas  the  act  is  only  assertion. 

If  a?  16.  J*  * 


it 


3 


Judgment — Sir  George  Lee. 
I  was  of  opinion  Fanshaw  ought  to  plead  his 
objections  (a)  in  an  allegation,  and  he  accordingly 
asserted  he  gave  an  allegation. 


Mojic.  Leggatt  against  Lkggatt, 

ad  application       j)rm  Hay,  for  Abraham  Leggatt. — Andrew  Leg- 

fcr  a  joint  ad-  .,  *•     i  •  i    n  n       i 

ministration  re-  gatt,  widower,  died  intestate,  left  a  son  Abraham, 
foi"L  and  a  daughter,  Elizabeth  Leggatt,  a  married  wo- 

man.    Abraham,  the  son,  prays  administration ; 
no  objection  to  him ;  but  Phillips,  for  the  daugh- 

(a)  It  has  been  a  controverted  point  whether  it  is  competent  to 
the  Ecclesiastical  Courts  to  admit  allegations  in  objection  to  in- 
ventories. 

The  cases  of  Hunter  v.  Parker,  8  Mod.  168 ;  Catehside  v. 
Ovington,  3  Burr.  1922;  and  Henderson  v.  French,  5  Maule 
and  Selwyn,  406,  seem,  at  first  sight,  and  to  a  certain  extent  at 
least,  to  militate  against  this  exercise  of  jurisdiction  *on  the  part 
of  the  Ecclesiastical  Courts,  while  on  the  other  hand,  the  high 
authority  of  Sir  George  Lee  in  this  case,  and  that  of  SirJWilliam 
Wynne  in  Shackleton  v.  Lord  Barry  more,  Prerog.  Hilary  term, 
1798,  and  the  more  recent  decision  of  Sir  John  NicholJ  in  Tel- 
ford v.  Morrison,  Prerog.  Michaelmas  term,  1824,  are'strongj  in 
support  of  the  contrary  doctrine.  Undoubtedly  this  jurisdiction, 
whether  founded  or  not,  has  the  sanction  of  ancient  practice,  and 
is  supported  by  toe  venerable  names  of  Lynwood  and  Swinburne, 
and  other  acknowledged  oracles  of  the  ecclesiastical  law.  See  Lyn- 
wood, b.  3.     Swin.  p.  6.  s.  20. 

It  is  to  be  observed,  that,  in  the  case  last  decided,  viz.  that  of 
Telford  t.  Morrison,  no  prohibition  was  moved  for,  nor  has  any 
appeal  been  nterpased.  The  administratrix  submitted  to  the  ju- 
risdiction of  the  Prerogative  court,  and  brought  in  a  further  in* 
ventory,  at  the  prayer  of  die  creditor. 
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ter,  prays  she  may  be  joined  in  the  administra-  FrJJJ^TI¥b 
tion.  - 


Dr.  Pinfold,  for  Elizabeth  Leggatt.— In  1720, 
a  settlement  was  made  by  Abraham  Leggatt, 
grandfather  to  the  parties,  of  the  leasehold  lands 
and  premises  to  himself  for  life,  then  to  his  wife 
for  life,  if  she  remained  a  widow ;  then  to  Andrew 
his  son  for  life,  and  to  his  wife  Elizabeth,  and  the 
survivor  of  them,  and  the  executors,  administra- 
tors, and  assigns  of  such  survivor.  If  the  daugh- 
ter is  not  an  administratrix,  it  is  a  doubt  at  law 
upon  the  settlement,  whether  she  will  not  be  de- 
prived of  her  interest  in  the  leasehold  lands. 

Judgment — >Siit  George  Lee. 

I  was  clearly  of  opinion,  that  as  Andrew  had 
survived  his  wife,  the  leasehold  estate  vested  ab- 
solutely in  him,  that  he  might  have  disposed  of  it, 
and  as  he  was  dead  intestate,  it  was  subject  to 
distribution,  and  whether  the  daughter  was  ad- 
ministratrix or  not,  her  interest  would  be  the  same. 

I  therefore  pursued  the  general  rule,  and  de- 
<&eed  the  administration  to  the  son  alone  (a),  but 
directed  it  should  not  go  under  seal  till  after  fifteen 
days. 


Batter  Tern, 


Mur*hy  against  Mason  a*td  Fennel. 


deceased.    Mason 


MtylO. 


bate  as  executor  of  a  will  dated  in  1744.    <Catha-  *-**•  ■■■ 


fctlM  •( 


rine  Murphy,  the  deceased's  sister  called  him  to  °J*^£[£tJ 

(a)  The  court  prefers,  cctteris  paribus,  a  sole  to  a  joint  adminis- 
tration, because  it  is  infinitely  better  for  the  estate. '  Earl  if  War- 
wicky.  Greville,  1  Phill.  126. 


360 


CASES  DETERMINED  IN  THE 


Baiter  Term, 
May  16. 


Prco!££™r  Prove  the  wil1  ^y  witnesses.  Probate  brought  in 
in  1751.  Murphy's  interest  confessed  in  1752. 
Will  propounded  by  Mason.  Cause  concluded  in 
Easter  Term,  1752.  The  witnesses,  all  strangers 
to  the  deceased,  could  not  prove  his  identity. 

Judgment  —  Sib  George  Lee. 
I  pronounced  against  the  will,  for  want  of  proof 
of  the  identity  of  the  testator;  revoked  the  probate, 
and  decreed  administration  to  the  sister,  and  con- 
demned Mason  in  costs. 


SB 


ARCHES  COURT  OF  CANTERBURY. 


Easter  Tern, 
May  16. 


A  proceeding 
against  a  pariah 
clerk  for  depri- 
vation, ought  to 
be  plenary,  and 
bj  articles. 
If  a  parish  olerk 
U  nominated  by 
the  parishioners 
he  is  a  temporal 
offioer ;  whereas 
if  he  is  nomin- 
ated by  the  in- 
enmbeat,  he  is  a 
spiritual  oiieer. 


Barton  against  Ashton  and  Gkay. 

(An  Appeal  from  Lincoln.) 

Dr.  Simpson,  for  Ashton  and  Gray. — The  cause 
arises  on  revoking  a  licence  granted  to  Luke 
Barton  to  be  parish  clerk  of  Louth,  in  Lincoln- 
shire, and  granting  a  new  licence  to  Gray  to  be 
clerk.  The  vestry  agreed  to  indict  Barton  for  em- 
bezzling the  poor's  bread,  and  the  vicar  was  re- 
quested by  the  parishioners  in  vestry,  to  revoke 
the  appointment  of  Barton,  and  he  accordingly 
did  revoke  Barton's  appointment,  and  appointed 
Gray  in  his  stead.  Citation  against  Barton,  to 
shew  cause  why  his  licence  should  not  be  revoked 
and  a  new  one  granted  to  Gray  upon  the  vicar's 
new  appointment. 
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The  judge  reje'cted  Barton's  allegation,  and  gave  pmrogativi 
sentence  upon  a  vivd  voce  examination  against  him.      . 1 

Easter  Term, 
Maj  16. 

Dr.  Paul,  for  Barton. — Cause  began  at  a  pub- 
lic-house, in  May  1752.  Louth  is  a  prebendal 
jurisdiction,  and  the  prebend  refused  to  revoke 
the  licence,  and  then  they  applied  to  the  Surro- 
gate of  the  Chancellor  of  Lincoln.  The  office  of 
parish  clerk  is  a  freehold,  and  he  cannot  be  de- 
prived but  by  articles.  Barton  was  called  to  shew 
cause,  but  they  rejected  his  allegation,  and  exa- 
mined witnesses  vivd  voce. 

Evidence  for  Ashton  and  Gray. 

Order  of  Vestry,  30th  March  1752,  ordered 
prosecution  against  Barton  at  the  sessions  for  steal- 
ing the  poor's  bread. 

April  14tb,  1752.  —  Resolved,  that  Barton  for 
his  misbehaviour  be  removed  by  the  vicar,  and 
the  vicar  does  thereupon  discharge  Luke  Barton 
and  appoint  Edward  Gray,  parish  clerk ;  signed 
by  Ashton,  the  vicar,  and  attested  by  several  pa- 
rishioners. 

Act,  8th  May  1752,  Sped  at  an  Inn,  alleged  that 
Ashton  discharged  Barton  for  his  scandalous  be- 
haviour in  stealing  the  poor's  bread,  and  that  - 
Ashton  then  appointed  Gray ;  that  Wilson,  pre- 
bendary at  Louth,  refused  to  revoke  the  licence 
upon  Ashton's  presentation ;  thereupon  the  Surro- 
gate of  the  chancellor  granted  a  citation. 

Act,  26th  May  1752,  in  court. 

Citation  returned ;  proctor  exhibited  proxy  for 
Barton ;  Ashton's  proctor  alleged  Barton  had  be- 
haved ill  to  Ashton,  &c. ;  exhibited  vestry  book, 
and  produced  and  examined  witnesses  vivd  voce  on 
the  part  of  Ashton ;  no  libel,  allegation,   or  ar- 


May  16. 
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FBimooArivc  ticles ;  objection  taken  that  these  witnesses  can- 
not  be  read. 

Dr.  Simpson. — We  insist  that  this  is  a  summary 
proceeding,  and  therefore  vwd  voce  examinations 
are  light.  A  parish  clerk  is  a  temporal  officer,  re- 
movable by  the  Ticar ;  the  license  is  only  an  ap- 
probation, the  proceeding  is  therefore  summary ; 
it  is  not  a  cause  to  deprive,  if  it  had  been  such, 
there  must  hate  been  articles*  When  a  parish 
clerk  is  nominated  by  the  palish,  a  mandamus  will 
lie. 


Dr.  Hay,  same  side. — The  appeal  is  both  from 
the  sentence  and  from  rejecting  an  allegation; 
witnesses  not  necessary ;  it  was  sufficient  to  shew 
that  the  vicar  had  revoked  the  appointment  of  the 
clerk.  Parish  clerk  is  a  temporal  office.  A  clerk 
named  by  the  parishioners  l?y  custom,  must  be  ad- 
mitted by  the  ordinary,  {a)  Brownlow,  2d  part,, 
36 :  a  clerk  cannot  be  deprived  by  the  Spiritual 
Court,  but  must  be  deprived  by  the  power  that 

(a)  Gaudey's  case  with  Dr..  Newman.  A  prohibition  was 
granted  against  Dr.  Newman,  chancellor  of  Canterbury,  for  hav- 
ing, by  sentence,  deprived  a  parish  clerk,  who  had  been  elected  by 
the  parishioners,  because  his  election  was  against  thecanon,*  and 
the  court  .(aecofdwg  U  the  reporter)  held, u  that  one  pariah  clerk 
»*  mere  layman,  and.ought  to  be  deprived  by  them  that  pat  him 
in,  and  tio  others,  and  if  Xhe  Ecclesiastical  Court  meddle  with 
deprivation  of  the  parish  clerk,  they  incur  a  prcemunire,  and  the 
canon  which  willeth  that  the  parson  shall  have  election  of  the 
parish  clerk,  is  merely  void  to  take  away  the  custom  that  any 
parish  had  to  elect  him," 

In  another  part  of  the  case  it  is  stated,  "  And  it  was  resolved 
that  if  the  parish  clerk  ;(I  presume  the  parish  clerk  so  elected)  mis- 
demean  himself  in  his  office,  or  in  the  church,  he  may  be  sentenced 

(#)  Sltt  Canon. 
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appointed  him  ;  a  license  is  only  a  power  to  the  pskroqawe 
clerk  to  sue  for  his  dues ;  gives  him  no  right  to  his      1 

Office.  Baiter  T«m, 


Maj  16. 


Judgment  —  Sir  George  Lee, 
I  was  of  opinion,  that  Ashton  and  Gray  should 
have  appealed  from  the  decree  of  the  prebend  to 
the  chancellor,  which  was  not  done,  and  thereby 
the  prebends  refusal  became  absolute:  but  if 
the  chancellor  had  an  original  jurisdiction,  he  had 
proceeded  wrong  in  examining  witnesses  vivd  voce; 
that  he  ought  to  have  proceeded  plenarily  by  ar- 
ticles in  order  to  deprive,  and  therefore  these 
witnesses  could.. not  be  read:  that  no  acquies- 
cence or  even  consent  of  the  parties  could  warrant 
a  judge  to  proceed  summarily  in  the  way  he  had 
done  in  a  criminal  cause,  which  was  in  its  nature 
plenary ;  that  where  a  parish  clerk  was  appointed 
by  the  parishioners  by  custom,  he  had  been  held 
to  be  a  temporal  officer,  and  of  that  sort  were  the 
cases  cited  by  Dr.  Hay,  but  where  he  was  nomin- 
ated by  the  parson,  he  was  a  spiritual  officer, 
and  so  it  was  held  in  B.  R.  13  Geo.  2,  in  the  case 
of  Tawnsend  and  Thorpe,  (a)  where  a  consultation 

for  that  in  the  Ecclesiastical  Court,  and  excommunicated,  but  not 
to  deprivation.     Brownlow,  part  2.  38. 

The  principal  points  ruled  in  that  case  seem  to  be : — 1st,  That 
the  custom  of  the  realm  cannot  be  taken  away  but  by  act  of  parlia- 
ment ;  and  2diy,  that  prohibition  lies  as  well  after  as  before  sentence. 

This  case  is  also  reported  by  Hughes,  275 ;  see  also  3d  Roll's 
Abr.  234. 256  ;  Gibs.  214  ;  Godb.  192. 

(a)  Townsend  v.  Thorpe;  Str.  776;  in  that  case  the 
court  laid  down  that  a  parish  clerk  was  an  ecclesiastical 
officer  as  to  every  thing  but  his  election ;  but  in  a  later 
case,  which  is  to  be  found  in  the  same  reports,  that  of  Peahe 
v.  Bourne,  Str.  942,  the  court  seems  to  have  doubted  whe- 
ther this  proposition  had  not  been  too  broadly  assumed  in  Towns- 

VOL.  I.  A  A 
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was  granted  to  the  Spiritual  Court  to  proceed  to 
deprive  a  parish  clerk,  that  in  this  case,  the  clerk 
being  nominated  by  the  vicar,  he  was  subject  to 
the  Spiritual  Court,  and  they  ouglit  to  have  pro 
ceeded  against  him  by  articles ;  and  that  these 
summary  proceedings  were  therefore  null. 

I  accordingly  pronounced  for  the  appeal ;  re- 
versed the  sentence  below,  and  dismissed  Barton 
from  the  suit  with  25/.  costs. 


PREROGATIVE  COURT  OF  CANTERBURY. 


Euter  Term, 

m»j  as. 

Objections  to  an 
administration 
pendent*  HU, 
saaUined. 


Bond  against  Bond. 

Dr.  Pin/old,  for  William  Bond.  —  John  Bond, 
the  deceased,  died  5th  Nov.  1752,  intestate; 
we  say  he  died  a  widower,  and  left  William 
Bond  his  only  child.  Sarah  Sou  theme  claims 
to  be  the  deceased's  widow,  and  took  adminis- 
tration in  the  prebendal  jurisdiction  of  Colwich, 
and  on  13th  Nov.  1752,  alleged  that  the  de- 
ceased had  been  dead  fourteen  days,  and  admi- 
nistration was  revoked  for  want  of  jurisdiction,  the 

end  v.  Thorpe,  and  strongly  inclined  that  be  was  a  temporal  offi- 
cer, as  to  the  right  of  his  office.  In  aid  of  the  proposition  the 
following  cases  were  cited:  18  £.3.  17;  13  Co.  70;  2  Cro. 
670 ;  Pal.  379 ;  Mar.  101 ;  1  Keb.  286  ;  2  Roll.  Abr.  285.  pi. 
37;  2  Brownlow,  11 ;  1  Lev.  75;  1  Vent.  143;  2  Lev.  18; 
Salk.  536;  Godb.  163;  Old  Bendl.  142;  1  Lev.  94;  Fitzh. 
Annuity,  40  ;  Hugh's  Parson's  Law,  275.  It  is,  however,  to  be 
collected  from  the  report  that  no  positive  opinion  was  given  on 
this  point.  The  only  point  decided  in  the  case  was  that  a  parish 
clerk  might  execute  his  office  without  the  license  of  the  ordinary. 
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son's  interest  was   admitted,    and   Sarah's  was  pmwoawi 

denied,  and  she  has  pleaded  it ;  the  son's  interest      1 

being  certain  and  Sarah's  doubtful,  the  Court,  on  E^Tl^m' 
15th  March  last  (a),  granted  administration  pendente 
lite  to  William  Barnes,  named  by  the  son.  We 
mistook  Barnes'  Christian  name,  for  his  true  name 
is  Thomas ;  Smith  appeared  and  alleged  this  mis- 
take. Fanshaw,  for  Sarah,  now  objects  to  Thomas 
Barnes,  that  he  is  poor,  has  not  a  domicil  of  his 
own,  but  lives  with  his  father  who  is  aged. 

Read  act  of  court,  dated  17th  May  1753.  Smith 
alleged  the  mistake  in  Barnes'  name,  and  prayed 
administration  to  be  granted  to  Thomas  Barnes, 
giving  2000/.  security  as  ordered  before.  Fan- 
shaw alleged  that  Barnes  is  brother  to  William 
Bond's  wife ;  is  a  lodger  with  his  father,  and  is  in 
low  circumstances  and  bears  but  an  indifferent 
character ;  that  the  deceased's  personal  estate  is 
1700/.  as  appears  by  inventory  given  in  since  15th 
March  last.  Smith  alleged  that  Thomas  Barnes 
lives  with  his  father  to  assist  him,  and  that  he  has 
served  in  his  own  right  the  offices  of  constable  and 
collector  of  window-tax  in  the  parish  where  he 
lives,  and  is  in  good  circumstances,  and  is  a  pa- 
rishioner of  his  parish.  Barnes  offers  undeniable 
security  in  such  sum  as  the  court  shall  order. 

Affidavits  for  Sarah. 
1 .  John  Stytch  and  John  Mott. — Both  well  ac- 
quainted with  Thomas  Barnes ;  he  is  brother  to 
Elizabeth,  William  Bond's  wife,  lives  with  his 
father  who  rents  a  farm  of  40/.  a  year  only ;  rents 
nothing  himself,  and  is  in  indifferent  circum- 
stances ;  Stytch  swears  John  Barnes,  the  father,  is 

(a)  Vide  supra,  p.  333. 
A  a2 
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PEBtoGATivt  rated  for  the  farm,  and  Thomas  has  no  settled 

Court. 

abode,  and  has  but  an  indifferent  character  ;  de- 

"MMis""*    ponents  believe  he  is  set  up  only  to  distress  Sarah 
Bond. 

2.  John  Dunne.  —  Gives  John. Sty tch  a  good 
character. 

Affidavits  for  William  Bond. 

Thomas  Barnes,  Edward  Hugh,  Henry  Kent, 
Thomas  Atterby,  and  Thomas  Weaver. 

Thomas  Barnes  says,  his  father  is  between  sixty 
and  seventy  years  old,  and  has  three  children, 
Elizabeth,  John,  and  deponent;  the  deponent 
lives  with  him,  and  has  the  care  of  his  affairs.  In 
1750  and  1751,  the  deponent  was  constable  and 
collector  of  the  window  tax  in  his  own  right ;  has 
more  than  sufficient  to  pay  his  debts,  and  has  some 
money  at  interest,  and  will  render  a  true  account 
of  his  administration  without  favour  to  any  one. 

The  others  say,  that  John  Barnes,  the  father, 
bears  a  good  character,  is  esteemed  an  honest  man 
and  of  good  substance ;  they  have  known  Thomas 
Barnes  sixteen  years ;  he  is  a  parishioner,  and 
bears  a  very  honest  character,  and  is  a  man  of 
good  substance,  and  fit  to  be  entrusted  with  the 
administration,  &c. 

Dr.  Simpson,  for  Sarah.  —  We  insist  she  is 
widow  to  deceased,  and  has  six  children  by  him ; 
the  Court  will  take  care  the  administration  is 
granted  to  a  proper  person  of  substance,  &c. 
Thomas  has  not  a  settled  abode;  rents  nothing 
himself;  is  not  rated  in  the  books ;  all  the  wit* 
nesses  to  Thomas  Barnes9  character  live  in  Lon- 
don, and  he  lives  in  Staffordshire. 
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Judgment  —  Sir  George  Lee.  prerooawb 

Court. 

I  was  of  opinion,  the  objections  against  Thomas      » 

Barnes  were  material ;  that  he  was  not  a  proper  E*JJJJ^J!*f 
person  to  be  the  administrator,  and  decreed  that 
William  Bond  should  name  for  administrator  pen- 
dente lite  some  person  indifferent  between  the  par- 
ties, who  is  an  housekeeper  and  a  man  of  substance, 
and  that  security  should  be  given  in  double  the 
value  of  the  estate. 


Drummond,  attorney  of  Ogilvie  v.  Hamilton.    EaiterTenn, 

May  25. 

Dr.  Paul,  for  Ogilvie.  —  James  Hamilton  died  a  frufoiwt 
intestate ;  left  a  sister  Ellen  Ogilvie,  his  only  next  revoked. 
of  kin  ;  she  has  called  John  Hamilton,  who  took 
administration  to  the  deceased  as  his  brother,  to 
shew  cause  why  the  said  administration  should 
not  be  revoked,  he  not  being  brother  to  the  de- 
ceased as  falsely  suggested  by  him,  and  not  having 
any  interest.     Lee  appeared  for  Hamilton,  who 
has  since  been  hanged  for  forgery,   and  denied 
Ogilvie's  interest ;    she  propounded  it ;    nobody  * 
now  appears  to  oppose  her  interest,  and  there- 
fore the  administration  must  be  granted  to  her. 

Dr.  Pinfold,  for  Lee,  lata  proctor  of  Hamilton. 
—  5th  May  1751,  citation  against  John  Hamilton 
to  bring  in  the  administration,  &c.  Ogilvie  has 
examined  two  witnesses,  and  prayed  two  requisi- 
tions to  ScotRtnd  but  took  out  neither. 

As  her  interest  was  denied,  she  cannot  have  ad- 
ministration till  there  are  proper  parties  to  the 
suit  before  the  court. 
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Prerogative  JUDGMENT SlR  GEORGE  Lee. 

OPRT*  I  directed  Hughes,  proctor  for  Ogilvie,  to  apply 

BrterTern,  to  the  king*s  proctor  to  know  whether  he  would 
interfere  for  the  crown,  the  interest  in  Hamilton's 
effects  being  vested  in  the  king  by  his  being  con- 
victed of  forgery  and  hanged. 


jom4.  Gardener  against  Johnston  and  Others. 

£o  3EUL        Dr-  HaV>  for  Catherine  Gardiner.  —  William 

Johnston  deceased,  died  5th  August  1751,  left  a 
widow,  Ann  Johnston,  and  Catherine  Gardiner, 
a  niece  by  a  brother,  and  Robert  and  Mary  John- 
ston, a  nephew  and  niece  by  another  brother,  his 
next  of  kin  ;  will  dated  2d  August  1751  ;  executed 
3d  August ;  contents  of  the  will,  to  his  wife  15/. 
payable  eight  days  after  his  death,  and  an  an- 
nuity of  60/.  quarterly ;  and  20/.  to  Mary  John- 
ston, his  niece  ;  and  10/,  to  his  nephew  Robert; 
and  one  shilling  to  William,  the  son  of  Robert ; 
and  5/.  to  Ann  Edwards,  his  servant ;  residue  to 
his  niece,  Catherine  Gardiner,  and  appointed  her 
sole  executrix.  Will  executed  in  presence  of  three 
witnesses ;  John  Wilson,  mayor  of  Lincoln,  John 
Durance  and  Charles  Mackinnon. 

The  deceased  was  a  Scotchman,  a  soldier,  ped- 
lar, an  hardware  man,  then  a  linen  draper,  and 
died  a  farmer;  he  had  no  children  living,  sent 
for  his  brother's  children  to  live  with  him,  and  par- 
ticularly Catherine  Gardiner,  whom  he  educated, 
and  gave  her  a  fortune  of  500/.  in  marriage  to  Ed- 
ward Gardiner.  On  2d  August  1751,  deceased 
'  gave  instructions  to  Edward  Gardiner,  the  bus- 
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band  to  Catherine,  for  making  his  will,  who  carried  pbmmativ* 

them  to  Mr.  Peart,  an  attorney,  who  drew  the  will      1 

from  them.  The  will  is  opposed  by  the  widow  and  *"£££** 
nephew  Robert,  who  have  propounded  a  former 
will,  dated  18th  Nov.  1743 ;  therein  he  gives  all  his 
real  and  leasehold  estates  to  his  wife  for  life,  and 
his  plate  and  furniture  absolutely,  and  gives  the 
reversion  of  his  said  estates  and  all  the  residue 
equally  between  his  nephew  and  nieces,  and  ap- 
points two  executors  in  trust,  who  have  renounced. 
We  admit  the  factum  of  the  will,  but  say  it  was 
cancelled  by  the  deceased  and  is  revoked  by  our 
will.  The  deceased  perused  and  corrected  our 
will,  and  ordered  it  to  be  carried  to  Mr.  Atkinson, 
a  counsel,  who  made  an  interlineation  :  the  widow 
was  present  at  the  execution  of  the  last  will ;  the 
deceased  ordered  the  legacy  of  5/.  to  his  maid- 
servant to  be  read  over  twice  to  him,  deceased 
could  not  find  his  spectacles,  and  tried  other 
people's,  but  they  would  not  do ;  he  attempted  to 
write  his  name,  was  so  weak  he  could  not  make 
his  mark ;  the  widow  alleges  incapacity ;  but  his 
physician  and  apothecary  swear  to  his  capacity ; 
two  of  the  subscribing  witnesses  speak  doubtfully 
to  capacity  at  the  execution;  but  Wilson,  the 
mayor  of  Lincoln,  swears  positively  that  he  was 
capable  ;  one  Robinson  swears  to  deceased's  de- 
claration in  favour  of  the  widow,  but  he  proves 
instructions  for  one  will. 

Dr.  Jenner,  same  side. — Deceased  sent  for  the 
witnesses ;  attempted  to  write  his  name  but  could 
not;  deceased  fully  approved  the  will,  and  bid 
Edward  Gardiner  write  his,  the  deceased's  name, 
for  him,  but  that  being  objected  to,  deceased  made 
his  mark,  and  delivered  the  paper  to  Edward  Gar- 
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peebooativs  diner.     On  the  3d  of  August,  in  the  afternoon, 
1     the  deceased  recognized  the  will  to  his  apothe- 

Bjw£4tn*  cary#  ^e  deceased  has  two  brothers.  Catha- 
rine Gardiner  was  the  daughter  of  one  of  them. 
William  Johnston,  the  deceased's  grand-nephew 
disobliged  him,  and  he  turned  him  out  of  his 
house.  Latterly  there  were  quarrels  between  the 
deceased  and  his  wife,  and  nothing  is  left  to  Ed-* 
ward  Gardiner. 

Robinson  gives  an  account  of  the  instructions, 
and  says,  eight  or  ten  lines  of  them  were  written 
before  he  came  into  the  deceased's  room. 

Dr.  Paul,  for  Johnston. — The  deceased  was 
an  alderman  of  Lincoln.  By  the  first  will  the 
wife  was  well  provided  for ;  the  remainder  was 
given  equally  to  his  nephews  and  nieces  his 
next  of  kin.  Gardiner  has  pleaded  that  the  de- 
ceased had  two  brothers,  Andrew  and  Archibald ; 
that  the  deceased's  father  had  a  good  estate,  which 
he  left  wholly  to  Archibald,  but  the  contrary  is 
proved.  Deceased  had  300/.  fortune  with  his  wife, 
which  set  him  up ;  he  always  declared  he  would 
leave  her  handsomely  for  her  life,  and  after  her 
death  it  should  go  to  her  next  of  kin.  He  fell 
down  his  cellar  stairs  in  September  1750,  and  was 
much  hurt  and  impaired  thereby;  and  he  had 
another  fall,  from  his  horse,  in  the  May  following ; 
he  then  took  to  drinking,  by  which  he  was  much 
weakened  in  his  understanding.  Gardiner  drank 
with  and  encouraged  him  in  drinking,  and  endea- 
voured to  set  him  against  his  wife.  Deceased  de- 
clared he  would  do  no  more  for  Edward  Gardi- 
ner ;  had  great  affection  for  Robert  Johnston  and 
his  son  William.  A  week  before  his  death,  was 
incapable  of  all  business. ,  Gardiner  has  pleaded 
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that  deceased,  on  the  2d  of  August,  bid  Edward  p*r*o©ativs 

Gardiner  cancel  his  will,  and  carry  it  with  instruc-      1 

tions  for  a  new  will  to  Peart.  Robinson  swears  the  "■JJJ,1!^ 
deceased  named  his  wife  executrix.  No  proof  of  in- 
structions for  the  last  will.  I  cannot  justify  the 
subscribing  witnesses  for  varying  from  their  act ; 
but  they  say,  they  signed  the  will  to  prevent  worse 
persons  signing  it;  Wilson  declared  he  once  thought 
to  decline  signing  it.  At  the  time  of  the  execution 
the  deceased  fell  into  a  fit.  Edward  Gardiner 
guided  the  deceased's  hand  to  make  the  mark, 
end  wrote  "  William  Johnston,  his  mark ;"  before 
the  mark  was  made,  Edward  Gardiner  had  the 
first  will  in  his  custody. 

The  cause  will  turn  on  the  deceased's  declara- 
tions, and  on  John  Robinson's  evidence. 

Witnesses  for  Gardiner. 

1.  Robert  Waterman.  —  Knew  the  deceased 
eighteen  years  before  his  death  ;  deponent  was 
journeyman  to  him ;  deceased  educated  Catherine 
Gardiner,  and  has  heard  he  gave  her  500/.  fortune 
when  she  married. 

1.  Int.  The  deceased  drank  hard  latterly.  6. 
Int.  Deceased  fell  down  stairs  and  from  his  horse. 
8.  Int.  John  Robinson  and  Davis  were  intimate 

with  deceased.  , 

2.  George  Durance. — Has  known  the  deceased 
about  thirty  years;  heard  him  say  he  gave  his 
niece  500/. 

3.  John  Wilson.  —  Has  known  the  deceased 
thirty  years,  the  same  as  the  last  witness,  and 
speaks  to  the  deceased's  affection  for  his  niece 
Catherine ;  he  was  not  much  hurt  by  his  second 
fall. 


A     I 
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pmrooawb       4.  Joseph  Twornby. — In  1750,  heard  the  de-  ' 

1     ceased  express  a  great  affection  for  Catherine, 

"■JJJjT"*   and  said  he  intended  to  leave  a  great  deal  to  her. 

2.  Int.  Deceased  had  a  great  affection  for  his 
wife.  20.  Int.  The  deceased  used  to  cry  in  dis- 
course. 

5.  John  Johnston. — Knew  the  deceased  twenty 
years ;  about  three  months  before  his  death  he  fell 
from  his  horse,  which  hurt  his  health,  but  not  his 
senses ;  frequently  told  deponent  he  would  alter 
his  will  and  make  Catherine  and  her  children  his 
executors.  In  January  before  his  death,  he  declar- 
ed so  in  presence  of  his  wife,  and  said  he  would 
allow  his  wife  only  20s.  a  week. 

2.  Int.  Deceased  and  his  wife  lived  happily  to- 
gether; never  heard  any  dispute  between  them 
but  that  in  January. 

6.  George  Houghton,  Gent.  —  Deponent  is  an 
attorney,  was  employed  by  deceased ;  deponent 
thinks  the  deceased  declined  in  his  senses  after  his 
falls ;  about  five  or  six  months  before  his  death, 
deceased  said  he  would  leave  Catherine  5  or  6000/. ; 
he  was  then  a  little  fuddled. 

5.  Int.  Was  angry  with  his  great-  nephew  Wil- 
liam for  sinking  a  keel  of  his.  8.  Int.  Robinson 
and  Davis  were  intimate  with  the  deceased ;  he 
believes  he  would  declare  his  mind  to  them. 

7.  Thomas  Foss. — 1st  April  1751,  at  Potter- 
hanger,  the  deceased,  after  dinner,  expressed  great 
affection  for  Catherine  and  her  children,  and  said 
he  would  leave  all  he  had  to  her,  except  20*.  a 
week  to  his  wife,  and  he  cried ;  he  was  then  very 
sensible  and  sober. 

8.  Samuel  Haslewood.  —  1st  April,  deponent 
was  present  with  deceased  and  many  others,  when 
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he  made  the  declaration  deposed  to  by  the  last  p*«ooatitb 

■  *  Court* 

witness,  with  whom  he  agrees  exactly ;  deceased     

then  sober  and  sensible.  ***£?*!*' 

9.  John  Spittlehouse. — Well  knew  the  deceas- 
ed for  many  years  ;  speaks  to  affection  to  Cathe- 
rine ;  heard  deceased,  within  a  year  of  his  death, 
say  he  would  leave  the  biggest  part  of  his  effects 
to  her. 

10.  John  Rippindale. —  Speaks  to  declaration 
on  1st  April  1751,  the  same  as  Foss  and  Hazle- 
wood,  and  says  deceased  frequently  declared  he 
would  leave  the  biggest  part  of  what  he  had  to 
Catherine ;  said  he  would  only  leave  his  wife  20*. 
a  week. 

20.  Int.  Deceased  said  he  would  not  leave  to 
Mr.  Gardiner  any  thing ;  deceased  and  his  wife 
lived  happily  together. 

11.  Thomas  Squire. — Agrees  with  the  pother 
witnesses  as  to  declaration  on  the  1st  April  1751. 

12.  Thomas  Chambers. — The  same. 

13.  Ann  Parks. — The  same. 

14.  RichardTown,  butcher. — Knew  the  deceas- 
ed twenty  years ;  has  frequently  heard  him  say  he 
would  make  Catherine  his  executor,  &c.  30th 
Sept.  1750,  the  deceased  fell  down  his  cellar- 
stairs,  and  was  much  hurt;  and  in  May  he  fell  from 
his  horse,  and  his  health  was  impaired,  but  his 
senses  were  as  good  as  ever ;  deponent  last  saw 
him  on  the  18th  July  before  his  death,  he  was 
then  perfectly  in  his  senses ;  after  his  second  fall, 
the  deponent  heard  the  deceased  say  he  would 
give  his  wife  only  60/.  a  year. 

2.  Int.  Deceased  and  his  wife  had  frequent 
quarrels.  3.  Int.  On  the  18th  July,  deceased  was 
perfectly  sensible.  5.  Int.  The  deceased  turned 
William  Johnston  out  of  his  house  for  sinking  the 
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prerooatitr  deceased's  keel.  8.  Int.  Robinson,  Nowler,  and 
1      Davis  were  intimate  with  the  deceased. 

^im**9  ^'  Mary  Slack. — Last  saw  the  deceased  on 
16th  of  April  1751,  when  the  deponent  paid  him 
rent,  and  he  gave  the  deponent  a  receipt  wrote 
by  himself;  he  talked  as  sensibly  as  he  ever  did 
in  his  life. 

16.  Edward  Morris. — The  deponent  paid  the 
deceased  money  in  the  spring  before  his  death ; 
his  senses  good ;  had  affection  for~Catherine  Gar- 
diner. 

17.  William  Gibson.  —  In  the  spring  before  his 
death  the  deceased  was  sensible. 

18.  Edward  Leatherland.  — The  deceased  kept 
his  books  as  well  as  any  one  could  who  was 
not  bred  to  business ;  entries  made  therein  by  the 
deceased  to  the  17th  July  1751,  and  they  were  as 
regular  as  the  past  entries. 

19.  Richard  Town,  ironmonger. — About  Christ- 
mas 1750,  the  deponent  had  some  discourse  with 
the  deceased,  and  he  was  then  perfectly  sen- 
sible. 

20.  Charles  Dinmont,  M.D.  —  Deponent  knew 
the  deceased  from  1745 ;  the  deponent  visited 
him  as  a  physician  in  February  1751 ;  he  was 
then  perfectly  sensible,  $nd  capable  of  making  a 
will ;  and  he  saw  the  deceased  twice  on  the  3d  of 
August,  and  again  on  the  4th  in  the  morning,  at 
all  which  times  he  was  capable  of  making  a  will ; 
on  the  5th  of  August,  the  deponent  was  with  him, 
and  he  was  then  dying. 

21.  Joshua  Peart.  —  Deponent  was  acquainted 
with  the  deceased  in  1738  ;  did  business  for  him 
as  an  attorney ;  kept  his  books  equally  regular  to 
his  death.  On  2d  of  August,  Edward  Gardiner 
came  to  deponent  between  eleven  and  twelve  in 
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the  morning,  and  desired  the  deponent  to  make  a 
will  for  the  deceased,  from  instructions  he  brought, 
which  the  deponent  did,  and  gave  it  to  Gardiner, 
and  in  the  afternoon  Gardiner  came  again,  and 
said  the  deceased  meant  only  one  annuity  of  60/. 
to  his  wife,  and  15/.  in  money,  and  desired  the 
deponent  to  scratch  out  one  of  the  60/.  annuities, 
but  the  deponent  wrote  the  will  over  again,  but 
the  interlineation  in  the  body  of  the  will  is  not  the 
deponent's  handwriting ;  and  also  deponent,  by 
the  deceased's  order,  wrote  the  5/.  legacy  to  the 
deceased's  maid-servant. 

3d  Int.  Proves  the  first  will ;  says  he  saw  it  un- 
cancelled in  Edward  Gardiner's  hand  on  2d  of 
August,  and  on  the  18th  of  September  1751,  he 
saw  it  cancelled  in  Gardiner's  hand.  4.  Int.  Gar- 
diner asked  the  deponent  to  be  a  witness  to  the 
last  will,  but  deponent  refused,  because  he  had  not 
taken  the  instructions ;  on  9th  March,  inst.  the 
deponent  declared  he  had  not  been  a  witness,  be- 
cause he  had  not  taken  the  instructions,  and  be- 
cause he  heard  the  deceased  was  not  perfectly  in 
his  senses.  Int.  tertio  loco.  3.  Int.  Believes  the 
deceased  could  not  have  been  imposed  upon  in 
April  or  May  before  his  death. 

N.  B.  The  instructions  were  given  in  by  this 
witness,  and  read  as  part  of  his  depositions. 

22.  John  Robinson,  gent.  —  The  deponent  is 
clerk  to  counsellor  Atkinson ;  Gardiner  came  to 
the  deponent's  master  on  the  2d  of  August,  and 
the  deponent,  by  his  said  master's  order,  interlined 
in  the  will  that  the  annuity  of  60/.  to  his  wife  was 
in  lieu  of  dower. 

23.  John  Wilson,  Esq.  mayor  of  Lincoln. — De- 
ponent knew  the  deceased  upwards  of  15  years ; 
3d  August,  Edward  Gardiner  came  to  the  depo- 
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PrXhjlt?I¥E  nent  an<*  d^red  him  to  be  a  witness  to  the  de- 
ceased's will ;  and  the  deponent,  Durance,  and 
Mackinnon  went  together  to  the  deceased's  house; 
they  found  the  deceased  sick  in  bed,  and  his  wife 
and  Edward  Gardiner  with  him ;  deponent  went 
to  the  deceased's  bed-side  and  asked  him  if  he 
knew  the  deponent,  the  deceased  replied,  "  Yes, 
Mr.  Wilson,  I  know  you,  and  I  have  sent  to  de- 
sire you,  and  Mr.  Durance,  and  Mr.  Mackinnon 
to  be  witnesses  to  my  will,"  or  to  that  effect,  and 
then  bid  Edward  Gardiner  read  his  will,  which 
he  did  audibly  and  distinctly,  and  the  deceased 
was  then  asked  by  somebody,  whether  it  was  to 
his  mind,  deceased  said,  "  Yes ;"  and  ordered  that 
part  of  the  attestation  relating  to  the  servant's  le- 
gacy of  5/.,  to  be  read  over  to  him  again,  and  then 
Gardiner  placed  a  table  with  pen  and  ink  by  the 
deceased's  bedside,  and  the  deceased  called  for 
his  spectacles,  but  they  could  not  be  found ;  he 
attempted  to  write  his  name,  but  could  not,  and 
then  he  bid  Gardiner  write  his  name  for  him,  and 
said,  he  would  make  his  mark ;  Gardiner  guided 
the  deceased's  hand  and  he  set  his  mark ;  the  de- 
ceased was  extremely  weak  in  body ;  he,  before, 
attempted  to  write  his  name*  and  without  as- 
sistance wrote  part  of  it,  which  was  done  in  the 
presence  of  the  deponent  and  the  other  witnesses ; 
and  being  asked  by  Gardiner  whether  he  delivered 
that  as  his  will,  he  moved  the  paper  towards  Gar- 
diner and  the  deceased  moved  his  lips,  but  the 
deponent  did  not  hear  what  he  said,  and  then  the 
witnesses  attested  it,  &c,  and  then  the  deceased 
muttered  something  about  wine,  but  the  deponent 
could  not  distinctly  hear  him  ;  the  deponent  be- 
lieves the  deceased  was  very  sensible,  though  very 
weak  in  body ;  the  deceased's  wife  was  present  all 
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the  time  and  made  no  other  objection  than  saying, 
"  How  can  I  like  it/'  on  being  asked  how  she 
liked  it. 

24.  John  Durance. — Knew  the  deceased  thirty 
years ;  3d  •  August,  Gardiner  came  to  the  depo- 
nent and  said  the  deceased  desired  the  deponent 
would  be  a  witness  to  his  will;  the  deponent, 
Wilson,  and  Mackinnon  went  to  the  deceased's 
chamber,  where  his  wife  was  ;  the  deponent  asked 
the  deceased  if  he  knew  him,  the  deceased  said, 
"Yes;"  Gardiner  read  the  will  distinctly ;  after 
which  the  deceased  said,  he  had  like  to  have  for- 
gotten 5/.  to  his  maid,  and  bid  him  read  that  part 
over  again,  and  asked  if  Mr.  Peart  had  taken  no* 
tice  of  it  at  the  bottom  ;  the  deceased  asked  for 
spectacles,  but  there  were  not  any  that  would  fit 
him ;  he  wrote  part  of  his  name,  but  could  not  go 
on,  and  then  bid  Edward  Gardiner  write  his  name 
saying,  it  would  do  as  well,  but  the  deponent 
objected  to  it,  and  then  Gardiner  wrote  "  William 
Johnston,  his  mark,"  and  then  the  deceased  by 
Gardiner's  guidance,  made  his  mark ;  and  the  de- 
ceased, being  very  weak,  Gardiner  put  the  will  in 
his  hand  and  said,  "  You  publish  this  &c. ;"  the 
deceased  moved  his  lips ;  the  deceased  was  fully 
in  his  senses  and  capable  of  making  his  will,  and 
spoke  properly ;  the  deceased  asked  his  wife  if 
there  was  any  wine  in  the  house,  she  said  "  No," 
he  replied,  "  You  are  always  backward;"  the  de- 
ceased's wife  was  present  all  the  said  time ;  de- 
ponent asked  her  if  the  deceased  had  consulted 
her  about  the  will,  she  said,  "No;"  deponent 
asked  her  if  she  approved  of  it,  and  she  said, 
"  How  can  I  ?" 

16.  Int.  The  deceased  said  he  knew  the  wit- 
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Prc^ati™  nesses-     17.  Int.  Wilson  said  he  once  thought  of 
going  out  of  the  room,  for  he  at  first  thought  the 

*jZmZT'  deceased  was  not  sensible.  18.  Int.  Believes  the 
deceased  knew  the  contents  of  the  will,  for  he  or- 
dered part  of  it  to  be  read  over  again  ;  the  depo- 
nent saw  the  deceased  move  his  lips,  but  did  not 
hear  him  publish  the  will;  he  thought  the  de- 
ceased was  sensible,  but  cannot  be  certain. 

25.  Charles  Mackinnon. — Gardiner  came  to  the 
deponent  and  said,  the  deceased  desired  he  would 
be  a  witness  to  his  will ;  says,  deceased  said  he 
had  heard  the  will  read  over  once  or  twice ;  Gar- 
diner read  it  over  distinctly ;  gives  account  that 
the  deceased  ordered  the  part  relating  to  the  maid 
to  be  read  over  again,  which  Gardiner  did ;  Gar- 
diner said  to  the  deceased,  "You  must  now  sign 
it;"  the  deceased  said,  "Do  you  sign  it,"  but 
Gardiner  said  it  would  do  better  for  the  deceased 
to  sign  it  himself ;  the  deceased  attempted  to  write 
his  name,  but  he  could  not;  the  deceased  bid 
Gardiner  write  his  name  and  he  would  set  his 
mark ;  Gardiner  guided  the  deceased's  hand  to 
set  his  mark ;  the  deceased  took  the  will  and  de- 
livered it  to  Gardiner  and  said  something,  which 
the  deponent  did  not  hear ;  the  deponent  thinks 
the  deceased  was  weak  in  mind  as  well  as  body, 
and  not  capable  of  making  his  will ;  but  believes 
deceased  knew  he  was  making  his  will ;  the  depo- 
nent subscribed  as  a  witness,  because  if  he  had 
refused,  he  thought  somebody  might  be  sent  for 
who  could  not  give  so  good  an  account  as  the  de- 
ponent. 

2.  Int.  The  deponent  has  seen  the  deceased 
sometimes  behave  ill  to  his  wife.  17.  Int.  read. 
Answer :  did  not  hear  Wilson  declare  he  had  once 
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a  mind  to  go  away.     19.  Int.  The  deponent  has  prerogative 

declared  that  he  did  not  think  the  deceased  had     - 

sufficient  capacity  to  make  a  will.  BJ!£^^il, 

26.  John  Hooton,  apothecary. — The  deponent 
knew  the  deceased  fourteen  years ;  the  deceased 
educated  Catherine,  &c. ;  expressed  great  affection 
for  her ;  in  the  deceased's  last  illness  the  depo- 
nent attended  him  ;  on  the  2d  of  August  deceased 
was  perfectly  sensible ;  deponent  gives  an  account 
of  a  discourse  with  the  deceased ;  on  the  3d  of 
August  deponent  was  with  the  deceased  both 
morning  and  afternoon ;  in  the  afternoon  the  de- 
ceased and  his  wife  talked  together  about  the  de- 
ceased's will,  and  she  saying,  "You  have  al- 
tered, or  intend  to  alter  your  will ;"  the  deceased 
replied  "Yes,  and  not  so  much  to  your  satis- 
faction as  you  may  think ;"  she  said,  "Where  must 
I  live  then  ?"  he  replied,  with  some  warmth,  "At 
Woolledge's  house  and  be  damned;"  on  the  4th  of 
August  the  deceased  was  sensible  but  very  weak ; 
on  the  5th  of  August  the  deceased  was  speech- 
less ;  at  all  other  times  he  was  very  sensible,  but 
cannot  say  whether  he  was  capable  of  making  a 
will,  but  believes  he  was. 

27.  William  Favell. — The  deceased  did  busi- 
ness after  his  last  fall. 

Will  read. 

Witnesses  for  Johnston. 
1 .  Ann  Taylor.  —  The  deponent  was  servant  to 
the  deceased  at  his  death ;  about  six  weeks  before 
his  death  the  deponent  heard  Edward  Gardiner 
say  to  the  deceased,  "  Sir,  Counsellor  Bevian 
sends  his  service  to  you  and  wonders  you  don't 
alter  your  will;"  the  deponent  did  not  hear  de- 
ceased's answer ;  about  a  fortnight  or  three  weeks 

VOL.  I.  B  B 
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prerogative  after,  heard  Edward  Gardiner  say  to  the  deceased, 

COO  RT. 

1      "  I  beg  you  will  not  omit  altering  your  will,  for 

E"  jane^T'  you  don't  know  how  soon  a  change  may  happen ;" 
the  deponent  went  away  and  did  not  hear  the 
answer ;  the  deceased  fell  from  a  mare  of  Gardi- 
ner's and  was  much  hurt ;  the  deponent  heard 
him  say,  he  believed  Gardiner  lent  him  the  mare 
to  break  his  neck  ;  believes  from  that  time  the  de- 
ceased declined  in  his  senses ;  he  lost  his  appetite, 
but  drank  harder,  and  Gardiner  drank  with  him 
till  he  was  fuddled ;  and  at  these  times  the  de- 
ceased used  his  wife  ill ;  has  heard  the  deceased 
say  Gardiner  wanted  him  to  alter  his  will ;  has 
heard  the  deceased  express  affection  for  Robert 
Johnston  and  his  son,  and  say,  he  should  leave 
him  part  of  his  estate;  the  deceased  talked  of 
fighting  the  devil,  both  when  drunk  and  sober ; 
the  deceased  drank  a  bottle  of  wine  and  of  mead 
on  the  morning  of  2d  August ;  believes  for  several 
months  before  his  death  he  was  incapable  of  doing 
business. 

4.  Int.  Deceased  was  passionate.  5.  Int.  De-  - 
ceased  drank  hard ;  deceased  turned  William,  his 
great  nephew,  out  of  doors,  and  said  he  would 
leave  him  nothing.  23.  Int.  Deponent  present  on 
2d  August ;  when  Gardiner*  took  the  first  will  out 
of  deceased's  bureau,  he  called  deponent  to  be 
present ;  deceased  kept  the  key  of  the  bureau ; 
believes  he  gave  it  to  Gardiner  to  take  out  the 
will.  29.  Int.  Deceased  drank  strong  liquors  till 
two  days  and  a  half  before  he  died  ;  never  saw  him 
drunk  after  the  Sunday  se'nnight  before  he  died ; 
while  he  kept  his  bed  deponent  could  not  judge 
whether  he  was  drunk  or  not. 

2.    Robert  Read.  —  In  January  or  February 
1750,  the  deceased  told  the  deponent  he  intended 
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to  make  William  Johnston  his  heir,  and  said  the  p"«°«atiyb 

Court. 

same  about  a  fortnight  afterwards ;  the  deceased      — 

educated  the  said  William  in  Scotland ;  Wilson,  "■J^JT"' 
soon  after  the  execution  of  the  will  told  the  de- 
ponent he  did  not  think  the  deceased  sensible,  he 
could  not  be  so ;  "  for  my  part  I  would  have  left 
the  room,  but  Mackinder  said  '  If  we  do  not  sign  it 
somebody  else  will ;'  and  as  there  had  been  quar- 
rels between  the  deceased  and  me,  if  I  had  gone 
away  they  would  have  said  it  was  an  ill-natured 
thing  in  me." 

1 1 .  Int.  Has  heard  the  deceased  forbid  William 
Johnston  his  house. 

3.  Eleanor  Hunter.  —  The  deponent  attended 
the  deceased  on  the  Wednesday,  Thursday,  Fri- 
day, and  Saturday  nights  before  his  death ;  the 
deponent  thought  him  sensible  to  Thursday  morn- 
ing, when  she  thought  his  senses  failed  him ;  on 
Friday  night  he  appeared  quite  senseless  and 
stamped  and  asked  for  his  green  spatterdashes, 
though  he  had  none ;  the  same  on  Saturday  night; 
and  was  both  nights  incapable  of  making  a  will. 

4.  Robert  Fotherby.  —  A  year  and  half  before 
deceased  died,  heard  him  say  he  would  make 
William  Johnston  his  heir. 

5.  Joseph  Cap.  —  About  two  years  before  ttfe 
deceased's  death,  heard  him  make  the  same  decla- 
ration. 

6.  Henry  Waller.  —  The  deceased  cut  his  head 
by  a  fall  in  September  ;  he  drank  to  excess  when 
Gardiner  was  with  him ;  deponent  has  frequently 
heard  Gardiner  press  the  deceased  to  make  his 
will;  deceased  answered,  "You  know  I  have 
done  handsomely  for  you  hitherto,  and  I  shall  re- 
member you ;"  Gardiner  said  the  deceased's  wife 
had  taken  an  antipathy  to  him,  and  if  he  did  not 

b  b  2 
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P*  cow!"  ma^e  his  will  he  should  have  nothing,  and  said, 
50/.  a  year  was  more  than  the  deceased's  wife 

Eujwm7r9  could  spend;  the  deceased  said  he  should  not 
stint  her  after  such  a  manner ;  such  conversation 
always  happened  when  Gardiner  was  there,  and 
deceased  has  told  the  deponent  Gardiner  was  al- 
ways at  him  to  make  a  will ;  deponent  once  saw 
the  deceased  use  his  wife  ill  when  Gardiner  was 
present,  and  beat  her. 

7.  William  Penny. — About  six  weeks  after  the 
deceased's  first  fall,  the  deponent  asked  him  to 
make  his  will,  and  make  provision  for  William 
Johnston ;  the  deceased  said,  "  I  have  made  pro- 
vision for  his  father ;"  the  deponent  thinks  the  de- 
ceased was  not  perfectly  sensible. 

8.  John  Baxter.  —  Proves  the  first  will,  dated 
18th  Nov.  1743. 

9.  Joshua  Peart.  —  The  same.  To  interroga- 
tories, swears  the  said  first  will  was  uncancelled 
on  2d  August  1751. 

27.  Int.  The  deceased  was  worth  about  6000/. 

10.  Stephen  Twelve. — The  deceased  had  above 
900/.  fortune  with  his  wife ;  after  marriage  he 
turned  linen  draper ;  his  wife  did  all  the  work  of 
the  house. 

11.  Elizabeth  Robinson. — The  deponent  is  wife 
to  her  fellow- witness,  John  Robinson ;  deposes  to 
the  deceased's  affection  to  his  wife,  and  said  she 
helped  to  get  his  fortune,  and  he  would  provide 
handsomely  for  her ;  declared  he  had  made  his 
will  in  his  wife's  favour  ;  deceased  told  the  depo- 
nent, Gardiner  endeavoured  to  set  him  to  alter  his 
will  in  his  favour  when  he  was  fuddled ;  deponent 
asked  him  if  he  intended  to  do  so,  he  replied  he 
never  would  do  so,  for  he  knew  Mr.  Gardiner 
too  well  to  leave  his  wife  in  his  power ;  the  de- 
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ceased  told  the  deponent  so  before  his  first  fall ; 
after  his  falls  the  deponent  thinks  the  deceased 
was  not  always  in  his  senses ;  he  has  told  depo- 
nent Gardiner  had  been  persuading  him  to  leave 
his  wife  only  60/.  a  year,  and  Gardiner  said  he 
must  do  so;  upon  the  deponent  saying  "What, 
would  you  leave  your  wife  in  •  that  manner  and 
have  the  world  say  you  have  left  your  wife  to 
come  to  the  parish  ?"  he  answered,  "  No,  I  will 
not  alter  my  will ;"  after  the  deceased's  falls  the 
deponent  told  Gardiner,  it  was  said,  he  was 
drinking  his  uncle  to  death;  he  replied,  "That  the 
deceased  was  wrong  in  his  head ;"  Wilson  told  the 
deponent  he  thought  the  deceased  was  not  capable 
of  making  his  will  when  it  was  executed. 

12.  John  Durance.  —  Deponent  knew  the  de- 
ceased thirty  years;  on  3d  August  1751,  about 
two  p.  m.  Gardiner  read  the  will  over  of  his  own 
accord;  the  deceased  attempted  to  sign  it,  but 
could  not,  and  bid  Gardiner  write  his  name ;  Gar- 
diner guided  his  hand  to  make  the  mark ;  when 
the  deponent  first  went  into  the  deceased's  room, 
he  thought  the  deceased  was  sensible ;  but  when  he 
executed  it,  deponent  thinks  he  was  not  capable  of 
knowing  what  was  said  or  done ;  Wilson  coming 
down  stairs  said,  he  had  once  thought  of  coming 
away  without  signing  the  will. 

13.  Charles  Mackinder. — 3d  August  1751,  the 
deceased  ordered  Gardiner  to  read  the  will,  and 
bid  Gardiner  sign  it ;  the  deceased  attempted  to 
sign  it,  but  could  not;  Gardiner  held  the  de- 
ceased's hand,  and  guided  it  to  make  the  mark  ; 
verily  believes  during  the  whole  transaction  the  de- 
ceased did  not  know  what  he  was  about ;  and  depo- 
nent signed  it  only  because  he  thought  if  he  and 
the  other  witnesses  refused,  some  other  persons 
would  be  called  in,  who  might  not  give  so  good 
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prerogative  an  account  of  the  affair ;  Wilson  said  in  deceased's 

Court.  7 

room,  "  Pray  let  us  go,  for  I  don  t  care  to  stay; 

^jbL^!™'   deponent  said,  "  We  may  as  well  stay,  for  others 
will  come  in  our  stead." 

26.  Int.  Verily  believes  deceased  did  not  know 
what  he  was  about,  if  deponent  had  been  a  stranger 
to  deceased  he  does  not  know  whether  he  should  have 
thought  him  incapable,  for  in  the  first  part  of  the 
transaction  about  reading  the  will  he  appeared  to  be 
sensible. 

14.  Thomas  Ball. — About  a  fortnight  after  de- 
ceased's death,  Wilson  told  deponent,  that  when 
he  was  at  deceased's  house  there  was  something 
there  he  did  not  like,  and  wished  himself  out  of 
the  house ;  deponent  has  often  heard  him  say 
so. 

1$.  John  Davis. — In  1738,  deponent  was  jour- 
neyman to  deceased  ;  has  heard  deceased  say  his 
wife  was  very  industrious  ;  had  great  affection  for 
his  wife ;  expressed  great  satisfaction  in  his  will 
made  in  her  favour ;  after  his  fall  in  September, 
he  was  much  hurt  in  his  understanding,  and  after 
his  second  fall  he  grew  worse  ;  deponent  has  seen 
Gardiner  drinking  to  excess  with  deceased ;  de- 
ceased told  deponent  Gardiner  had  been  pressing 
him  to  alter  his  will  in  his  favour,  and  deceased 
then  said  he  had  done  enough  for  him ;  believes 
deceased  had  great  affection  for  Robert  and  Wil- 
liam Johnston. 

8.  Int.  After  his  falls,  when  drunk,  deceased 
talked  of  fighting  the  devil. 

16.  John  Robinson,  carrier. — Deponent  very 
intimate  with  deceased  above  sixteen  years  ;  has 
heard  him  declare  he  had  got  about  7000/.,  and 
said  it  was  a  good  deal  owing  to  his  wife ;  said  he 
would  provide  handsomely  for  her  ;  told  deponent 
the  contents  of  his  first  will,  and  expressed  great 
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satisfaction  at  having  made  it ;  deceased  said  he  prerogative 

.  Court 

told  Gardiner  the  contents  of  it,  and  he  pressed  him 1 

to  alter  it,  and  leave  deceased's  wife  in  his  care,  but    BMterT«»u» 

,        .  .  .  June  4. 

deceased  said  he  knew  him  too  well,  and  if  he  was 
in  his  senses  he  would  never  alter  said  will .  The 
deponent  has  often  heard  Gardiner  press  deceased 
to  alter  his  will  and  leave  his  wife  only  50/.  a  year, 
for  she  had  used  him  ill,  deceased  replied  "  I  am 
satisfied  with  my  will,  and  will  do  no  more  for 
you,  and  I  think  my  wife  well  deserving  of  what 
I  have  left  her;"  deponent  has  heard  Gardiner 
endeavour  to  incense  deceased  against  his  wife ; 
has  heard  deceased  declare  so  after  his  falls ;  the 
last  was  in  May ;  in  May  1751,  about  the  middle, 
deceased  fell  from  his  horse,  and  at  times  talked 
insensibly;  in  June  or  July  1751,  deceased  told 
deponent  Gardiner  and  his  wife  had  been  pressing 
him  to  alter  his  will,  and  give  his  estate  to  them, 
and  leave  his  wife  only  50/.  a  year,  but  he  said  he 
would  do  no  more  for  them ;  "  I  declare,  if  I  know 
what  I  do,  I  will  never  do  more  for  them  than  I 
have  done ;"  deposes  to  deceased's  affection  to  Ro- 
bert and  William  Johnston*  On  2d  August  1751, 
between  ten  and  eleven  in  the  morning,  deponent 
was  with  deceased ;  Edward  Gardiner  came  into 
the  room,  and  sat  down  near  the  table,  where  was 
a  paper  with  about  eight  or  ten  lines  on  it,  and 
then  Gardiner  began  to  write  under  said  lines 
without  any  previous  discourse  with  deceased ;  in 
deponent's  presence,  and  whilst  he  was  writing, 
deceased  said  "Are  not  you  a  stupid  puppy  Vy  and 
said  he  had  been  writing  four  or  five  hours,  and 
he  knew  not  what,  and  deceased  said  "  I  give  my 
wife  60/.  a  year,  to  be  paid  her  quarterly,  free 
from  all  deductions,  and  I  also  appoint  her  whole 
and  sole  executrix,"  and  he  likewise  said  he  gave 
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pierocative  would  leave  Catharine  5  or  6000/.  and  Spittlehouse 

Court.  ' 


deposes  to  same  effect.     Town,  the  butcher  says 
BaJliM^en*'   deceased  declared  he  would  alter  his  will. — Capa- 
city, —  he  made  entries  regularly  in  his  books  to 
17th  July  1751.      Dr.  Dimmock   swears  to  full 
capacity  on  2d  and  3d  August  and    4th  in   the 
morning. — Instructions, — Peart's  evidence  mate- 
rial ;  says  Gardiner  brought  the  instructions  back 
again,  and  said  there  was  a  mistake  in  giving  the 
wife  60/.  a  year  twice  over.     Peart  and  deceased 
at  variance.     Gardiner  went  to  Atkinson  for  his 
opinion  on  the  will,  which  he  would  not  have  done 
without  orders.     Robinson  confirms  the  instruc- 
tions as  to  all  or  most  of  the  legacies. — Execu- 
tion, —  all  the  witnesses  agree  deceased  knew 
them,  and  ordered  the  will  to  be  read  over,  and 
he  called  for  his  spectacles,  and  attempted  to 
write,  when  he  found  he  could  not  write  his  name, 
he  bid  Gardiner  set  his  name ;  he  delivered  the 
will  after  he  had  set  his  mark,  and  asked  for  wine 
for  the  witnesses  ;  his  wife  present  all  the  time,  did 
not  object  that  he  was  incapable.     Hooton  proves 
a  recognition  on  the  3d  of  August  in  the  afternoon ; 
if  deceased  gave  instructions,  and  attempted  to 
execute  the  will,  it  was  sufficient  to  make  it  a 
good  will,  and  if  he  had  then  died  it  must  have 
been  pronounced  for.     Mackinder  swears  against 
his  own  act.     Will  ordered  to  be  cancelled,  but 
not  then  done,  because  the  new  one  was  not  made. 
Gardiner  called  Taylor  to  be  present  when  he  took 
the  will  out  of  the  bureau,  and  had  the  key  from 
deceased,  which  shews  it  was  his  act. — Importu- 
nity,— if  their   witnesses  swear  true,    Gardiner 
wanted  a  will  in  his  own  favour ;  this  is  not  so. 
Robinson's  evidence  extraordinary;   he  has  ac- 
counted for  the  whole  will  except  the  appoint- 
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ment  of  the  executrix  and  residuary  legatee ;  says  p"*™*TIYfc 

deceased  said  "  Gardiner  and  Peart  are  going  to      1 

cook  up  a  will ;"  deceased  therefore  knew  Gardi-    ^J^ ^•nB» 
ner  was  going  to  Peart ;  wife  present  at  execution, 
but  she  did  not  send  for  Robinson.     Robinson 
owns  he  saw  Atkinson's  opinion,  but  never  offered 
to  come  to  hinder  the  execution  of  the. will. 

Dr.  Jenner,  same  side.  —  Disputes  between  de- 
ceased and  his  wife ;  declaration  at  Potterhanger 
was  made  when  he  was  very  sober ;  he  had  plain* 
ly  an  intention  to  vary  his  will ;  fully  proved  that 
deceased  asked  if  Peart  had  put  in  the  legacy  of 
51.  to  the  servant  maid ;  shews  he  knew  Peart 
drew  the  will ;  never  could  intend  his  wife  to  be 
executrix,  for  he  gives  her  15/.  to  be  paid  to  her  in 
eight  days,  and  she  could  not  pay  herself;  de- 
ceased's intention  to  make  his  will  is  clear ;  the 
question  is  only  on  execution ;  deceased  told  the 
witnesses  he  had  sent  for  them  to  be  witnesses  to 
his  will ;  he  attempted  to  write  his  name.  Wilson's 
good  character  folly  proved. 

Dr.  Bettestvorth,  same  side.  —  Deceased  had  no 
children  living ;  was  sober  when  he  gave  the  in- 
structions, for  Robinson,  who  was  present,  does 
not  intimate  any  thing  to  the  contrary ;  the  wife 
could  not  pay  herself  the  legacy ;  previous  decla- 
rations in  favour  of  Catherine  ;  regard  to  William 
Johnston  before  he  disobliged  deceased  ;  declara- 
tion to  Hooton  is  a  full  recognition  of  the  will  of 
2d  August. 

Dr.  Paul  contr&  for  Johnston.  —  Mala  fides  in 
Gardiner's  plea ;  Gardiner  attempted  to  incense 
deceased  against  his  wife ;  no  ill  behaviour  in  the 
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Batter  T«n 
Jut  4. 


prerogative  wife  to  him ;  declared  he  would  give  Gardiner 
Prr'  nothing,  but  by  this  will  he  will  take  all  in  right  of 
his  wife*  No  will  can  subsist  without  instructions, 
and  an  animus  testandi ;  no  evidence  of  the  instruc- 
tions ;  two  60/.  a  year  to  the  widow  in  the  instruc- 
tions, no  evidence  deceased  intended  to  give  only 
one  60/.  a  year  to  her.  Cok.  6  Rep.  foL  23.  tes- 
tator must  have  sane  and  disposing  memory. 
Moore,  760.  Combe's  case,  testator  ought  to  have 
a  discerning  judgment.  Prerog.  Cave  v.  Smith, 
Dr.  Mead  and  Mr.  Blackstone,  the  apothecary, 
visited  Mr.  Cave  in  his  illness,  and  swore  to  inca- 
pacity ;  three  witnesses  swore  to  execution  of  the 
will,  and  to  capacity  at  that  time ;  sentence  for 
the  will.  Wife's  behaviour  good ;  revoking  a  for- 
mer will  requires  more  judgment  than  the  first 
making. 

Dr.  Pinfold,  same  side.  —  The  question  is  whe- 
ther there  is  a  sufficient  evidence  to  revoke  the 
first  will ;  his  wife  had  never  disobliged  him;  neces- 
sary to  consider  how  the  first  will  became  can- 
celled ;  pleaded  that  Gardiner  cancelled  the  first 
will  by  deceased's  order  on  2d  August :  proved  by 
Peart  it  was  not  then  cancelled ;  Gardiner  misre- 
presented William  Johnston  to  deceased ;  it  does 
not  appear  Gardiner  the  niece  was  with  deceased  till 
1st  April  1751 ;  Edward  Gardiner  set  the  deceased 
against  his  family ;  importunity  to  revoke  a  former 
will  is  illegal ;  I  admit  we  have  not  proved  total 
incapacity ;  there  is  no  evidence  of  instructions  but 
what  arises  from  Robinson's  deposition  ;  Gardiner 
took  away  and  carried  the  first  will  to  Peart  without 
deceased's  order  ;  Durance  and  Mackinder  have 
quite  destroyed  their  own  credit,  and  therefore 
there  is  but  one  witness  to  the  execution. 
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Dr.  Smalbroke,  same  side.  —Will  of  1743  made  Pa£0™ATT,YB 

in  full  capacity ;  deceased  approved  that  will  in      1 

May  1751,  and  it  was  uncancelled  on  2d  August  ^Jj™* 
1751 ;  capacity  is  the  only  point ; — he  intended  his 
fortune  for  his  wife,  his  great  nephew,  or  for  Ca- 
tharine Gardiner,  exclusive  of  her  husband.  Where 
there  is  reason  to  suspect  fraud  there  must  be  full 
proof  of  capacity. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  the  last  will  was  sufficiently 
proved  to  be  the  act  of  the  deceased,  and  that  he 
had  capacity  sufficient  to  do  that  act,  and  therefore 
gave  sentence  for  the  will  dated  2d  August  1751, 
but  gave  no  costs. 


Easter  Term  (a)  1754,  the  Delegates  unani- 
mously confirmed  my  sentence,  and  gave  100/. 
costs. 


Pytt  against  Fend  all  and  Jones.  Baiter  Term, 

°  June  4. 

Dr.  Simpson  for  Leonard  Pytt. — Rowland  Pytt,  <***?  *•  u> 

1  J  "  regularity  of  an 

deceased  made  will,  and  Fendall  and  Jones  execu-  exoommum<»- 

tors.    Leonard  Pytt,  deceased's  son,  and  a  legatee 

in  his  will,  called  executors  to  accept  probate,  and 

to  give  in  an  inventory.     Citation  on  31st  March 

1753  personally  served  on  both,  and  oath  made  of 

the  service ;  returned  first  session  this  term,  no  ap- 

(a)  On  29th  May  1754.  The  Judges  Delegates  present  at  the 
sentence  were,  Mr.  Justice  Birch,  Mr.  Baron  Smythe,  Dr.  Waller, 
Dr.  Simpson,  Dr.  Ducarell,  and  Dr.  Harris. 
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PR"ukTTIve  P6811"811106  then.  Continued  to  second  session,  no 
appearance  then.  Third  session,  23d  May,  decreed 

Eaj„^nn'  to  be  excommunicated  for  not  appearing.  Setting 
the  seal  to  the  excommunication  consequential  on 
the  decree.  Letters  denunciatory  passed,  and  the 
excommunication  was  duly  published  in  the  church 
of  St.  Martin's  in  the  Fields.  Mr.  Stevens,  junior, 
as  proctor  for  Fendall  and  Jones,  now  appears,  and 
has  alledged  in  an  act  that  the  letters  denunciatory 
are  null  and  void,  because  a  schedule  of  excom- 
munication was  not  signed  by  the  judge  or  a  pres- 
byter, and  the  excommunication  was  not  published 
in  the  parish  church  where  either  of  the  parties 
cited  lived. 

Dr.  Pinfold,  same  side.  — They  are  in  contempt 
of  the  court,  and  cannot  be  heard  to  make  objec- 
tions.    The  j  udge's  decree  is  absolute,  and  he  is 
.    functus  officio. 

Dr.  Smalbroke  contra,  for  Fendall  and  Jones.  — 
The  executors  deny  they  have  acted  as  such ;  the 
court  has  only  decreed  them  to  be  excommunicated'. 
Fendall  and  Jones,,  executors  and  residuary  lega- 
tees in  trust,  in  the  will  of  Rowland  Pytt,  late  of 
Gloucester.  8th  January  1753,  Cheslyn,  for  Pytt, 
took  citation  against  Fendall  and  Jones  to  bring  in 
the  will,  and  take  probate,  or  shew  cause  why  ad- 
ministration with  the  will  should  not  be  granted  to 
a  third  person  to  substantiate  proceedings  in  Chan- 
cery. 1st  session  Hilary  term  1753,  Stevens 
junior,  appeared  for  William  Jones,  and  brought  in 
the  will,  and  declared  he  had  no  objection  to  the 
administration  being  granted  under  the  limitations 
in  the  mandate.  Fendall  did  not  appear ;  Cheslyn 
prayed  to  be  heard,  but  did  not  bring  on  his  peti- 
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tion.  On  31st  March  1753  he  took  out  a  second  ci-  fmwwawb 

Court 

tation  to  accept  probate,  and  exhibit  an  inventory      1 

at  promotion  of  Leonard  Pytt ;  they  neglected  to  ^^Jf"9 
appear.  Jones  having  appeared  and  answered  the 
former  citation.  On  3d  session,  they  were  decreed 
to  be  excommunicated.  Letters  denunciatory 
were  taken  out  the  Saturday  after,  and  published 
in  St.  Martin's  church  in  Westminster  on  the  Sun- 
day. On  Monday  Stevens  junior  had  orders  to 
appear  for  the  executors,  which  he  told  Cheslyn. 
The  objections  which  we  rely  on  to  have  the  letters 
denunciatory  suppressed  are,  1st,  Because  there 
was  no  schedule  of  excommunication  signed  ;  and 
2d,  Because  both  the  executors  live  at  Gloucester, 
and  the  publication  ought  to  have  been  made  there, 
where  by  the  proceedings  it  appears  they  live. 

Act  of  Court  read,  and  the  decree  on  third  ses- 
sion Easter  term,  and  the  letter  denunciatory. 

r 

Dr.  SmalbroH  for  Fendall  and  Jones.  —  The 
process  of  an  excommunication  is  that  the  adverse 
proctor  must  pray  the  party  to  be  pronounced 
contumacious,  then  to  be  excommunicated,  then  a 
schedule  must  be  read  and  signed  by  the  judge  or 
a  presbyter,  and  the  excommunication  must  be 
published  in  the  parish  church  of  the  party  ex- 
communicated. Clark's  Praxis,  new  edition,  tit. 
37,  38,  39.  Letters  denunciatory  shall  be  pub- 
lished in  the  parish  churches  of  the  parties. 

Dr.  Simpson  for  Pytt.  —  Every  thing  in  Clark  is 
not  now  law.  Where  the  judge  decrees  a  person 
to  be  excommunicated,  and  does  not  act  by  a  pres- 
byter, a  schedule  is  not  necessary.  In  these  letters 
denunciatory  there  is  no  mention  of  a  presbyter. 
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prkbogatiti  Judge  may  excommunicate  by  interlocutory ;  ex- 


1      communication  published  any  where  is  good  ;  Me- 

BwterTem,    n0ch:  Quaest.  Arbit.  cas.541.  nu.  9.  Sententiaex- 
com. ;  though  it  was  not  in  scriptis,  non  est  nulla. 

Dr.  Pinfold,  same  side.  —  Every  clergyman  in 
the  province  to  whom  the  letters  denunciatory  are 
offered  is  bound  to  publish  them.  In  the  case  of 
Paul  v.  Paul,  Deleg.  though  the  party  lived  in 
Ireland,  he  was  denounced  excommunicate  in 
St.  Bennet's  church  in  London. 

Judgment  —  Sir  George  Lee. 
I  observed  that  in  this  case  the  question  as  to 
the  effect  of  the  suit  was  not  very  material,  for  it 
appeared  by  the  act  of  the  court,  that  Mr.  Stevens 
was  ready  to  appear  absolutely  for  the  executors 
to  the  citation,  and  therefore,  with  respect  to 
them,  the  only  question  was,  whether  they  should 
be  allowed  to  appear  now,  or  whether  they  must 
first  take  the  oath  de  parendojuri  and  be  absolved ; 
and  that  question  depended  on  another,  viz.,  whe- 
ther they  were  regularly  excommunicated  and 
published,  which  for  the  sake  of  practice  it  was 
necessary  to  determine ;  and  I  was  of  opinion  the 
proceedings  upon  the  excommunication  were  ir- 
regular and  void,  for  though  I  did  not  think  it  ne- 
cessary to  call  in  a  presbyter  to  excommunicate, 
and  assist  me  in  doing  what  by  stat.  37  H.  8.  (a) 
I,  as  being  a  doctor  of  law,  was  empowered  to  do 
by  myself,  yet  that  did  not  alter  the  form  of  proceed- 
ing in  any  other  respect.  On  the  3d  Session,  I  only 
decreed  the  parties  to  be  excommunicated,  but 
the  schedule  was  the  actual  sentence  of  excom- 

(a)  By37H.  8.  c.  17.  s.  4.  Chancellors,  Vicars  General,  Com- 
missaries, Officials  and  Registers  were  empowered  to  execute  and 
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munication,  and  was  indispensably  necessary,  for  prerogative 

without  that  sentence  the  letters  denunciatory L 

were  not  warranted,  and  were  therefore  void ;  in-    EuterTe™, 

,  Jane  4. 

deed  where  an  excommunication  ex  nunc  prout  ex 
tunc  for  non  payment  of  costs  is  embodied  in  a  sen- 
,  tence  upon  the  merits  of  a  case,  a  schedule  is  not 
necessary,  because  the  judge's  signing  the  sen- 
tence had  the  same  effect.  I  thought  it  was  most 
proper  to  excommunicate  by  a  schedule,  but  I 
agreed  it  might  be  done  by  interlocutory;  for 
there  the  minutes  of  the  court  would  contain  an 
express  sentence  of  excommunication  by  the  judge, 
and  the  intended  interlocutory  was  no  more  than 
putting  that  sentence  into  form.  I  was  likewise 
of  opinion,  that  publishing  the  excommunication 
in  Westminster  when  the  parties  lived  at  Glou- 
cester, was  very  irregular;  a  man  in  that  way 
might  be  excommunicated  and  taken  up  upon  the 
writ  before  he  knew  any  thing  of  the  matter,  and 
therefore  where  the  habitations  of  the  parties  were 
known,  and  they  could  safely  be  published  in 
their  parish  churches,  they  ought  always  to  be 
published  there ;  but  it  did  sometimes  happen  that 
the  publication  must  be  elsewhere,  as  where  the 
habitation  of  the  party  was  not  known,  or  he  had 
no  certain  abode,  or  could  not  safely  be  published 
in  their  parish  church,  which  had  happened  in  the 
case  of  a  Register  of  the  Prerogative  Court  in  Ire- 
land, who  was  a  member  of  the  Irish  Parliament : 
the  Delegates  in  England  decreed  him  to  be  ex- 
communicated for  not  transmitting  the  process; 
but  the  clergy  in  Ireland  refused  to  publish  the 

exercise  all  manner  of  jurisdiction  commonly  called  Ecclesiastical 
jurisdiction,  and  all  censures  and  coercions  appertaining,  or  in  any 
way  belonging  unto  the  same,  albeit  such  person  or  persons  might  be 
lay,  married,  or  unmarried,  so  that  they  were  Doctors  of  Civil  Law. 
VOL.  I.  C    C 
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Pr  cRo°u°rAtT.ivb  excommunication,  for  fear  of  a  breach  of  privilege; 

whereupon,  the  Delegates  upon  debate,  from  the 

Ej*mJ  4!™'  necessity  of  the  case,  ordered  him  to  be  published 
in  London. 

Upon  the  whole,  I  suppressed  the  letters  de- 
nunciatory as  void,  for  want  of  a  schedule  and  as 
irregularly  published,  and  then  Mr.  Stevens  ap- 
peared for  the  executors,  and  declared  that  neither 
of  them  would  take  probate  of  the  will. 


jane  4.  Hughes  against  Cook  and  Others, 

creditors m  en.      Howell  Wynne  Hughes,  a  distiller  and  freeman 

titled  to  a  constat  ~  ° 

of  the  personal  of  London,  died  intestate  without  children,  left  Ann 
hare^o  right  to  Hughes  his  widow.  Caveats  were  entered  by  Cook 
qowVoVof  se-  an(*  ot^ers»  creditors ;  they  prayed  a  commission 
coritj,  or  to  re-  0f  appraisement,  which  was  granted  and  returned ; 

quire  the  sore-   llt,  1       «  «■  1  1  1 ,%/%  1 

ties  to  justify,    household  goods,  &c.  amounted  to  between  1100/. 

and  1200/.,  and  good  debts  (but  not  received)  to 
upwards  of  2771/.  The  widow  prayed  adminis- 
tration to  be  granted  to  her  directly ;  suggested 
that  the  estate  suffered,  and  that  the  creditors 
were  distillers,  and  were  endeavouring  to  get  her 
husband's  customers  from  her ;  offered  to  give  se- 
curity in  4000/.  for  her  faithful  administration,  and 
the  persons  named  by  her  were  reported  by  the 
officer  of  the  court  sufficient  for  that  sum ;  she 
likewise  offered  to  charge  herself  with  the  effects 
received  and  in  her  hands,  but  not  with  the  debts 
until  they  should  be  received ;  the  Creditors  op- 
posed the  administration  passing  under  seal,  and 
prayed  she  might  first  charge  herself  with  the 
whole  inventory,  and  give  security  in  double  the 
value  of  the  estate,  and  that  the  sureties  should 
justify  on  oath. 
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Judgment  —  Sir  George  Lee. 
I  was  of  opinion  she  was  not  obliged  to  charge 
herself  with  any  thing  more  than  had  come  to  her 
hands  ;  that  as  the  right  to  the  administration  was 
not  controverted,  I  was  bound  to  grant  adminis- 
tration to  the  widow  without  delay ;  that  Creditors 
were  only  entitled  to  a  constat  of  the  estate,  which 
they  had  by  the  inventory  and  appraisement,  but 
had  no  interest  in  the  administration  bond,  and  it 
had  been  so  determined,  and  therefore  had  no 
right  to  litigate  the  quantum  of  the  security  or  to 
require  the  sureties  to  justify,  and  therefore  as  in 
this  case  three  parts  of  the  distributable  estate 
would  belong  to  the  widow,  I  thought  the  security 
offered  was  sufficient,  and  ordered  administration 
to  pass  under  seal  to  the  widow  immediately,  giving 
4000/.  security. 


Prerogative 
Court. 

Eaater  Term, 
Jane  4. 


ARCHES  COURT  OF  CANTERBURY. 


Patten  against  Castleman. 

Dr.  Paul,  for  Castleman. — The  Reverend  John 
Castleman,  vicar  of  South  Petherton,  in  the  county 
of  Somerset,  and  diocese  of  Bath  and  Wells,  has 
brought  a  suit  in  the  Consistory  Court  of  Bath 
and  Wells,  against  James  Patten,  of  the  parish  of 
Marlock,  in  the  same  county  and  diocese,  for 
substraction  of  a  marriage  offering.  The  cause 
was  appealed  to  the  Arches,  and  retained  here 
upon  a  grievance.  The  third  article  of  the  libel 
pleads  that  on  the  marriage  or  solemnization  of 
marriage  of  every  spinster  or  single  woman,  being 
an  inhabitant  or  parishioner  of  the  parish  of  South 

c  c  2 


Trinity  Term, 
June  18. 


Theolaimofa 
Tioar  for  i  fee 
on  the  wedding 
of  one  of  hii 
parishioners  in 
the  church  of 
another  pariah, 
not  substan- 
tiated. 
The  general 
principle  of  law 
is,  that  where 
no  service  ia 
done,  no  fee  can 
be  doe. 
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ARCHEt  Petherton,  there  was  and  is  by  law  due  and  of  right 
_^ll  ought  to  be  paid  to  the  vicar  of  the  vicarage  of 
Triji£  uT'  South  Petherton  for  the  time  being,  an  offering 
or  sum  of  five  shillings,  which  said  offering  or  sum 
of  five  shillings  for  time  immemorial  hath  been  paid 
by  persons  marrying  a  spinster  or  single  woman, 
living  or  residing  at  the  time  of  her  marriage  with- 
in the  parish  of  South  Petherton;  that  in  1746  and 
1747,  Rebecca  Silvester  was  a  spinster,  and  re- 
sided at  South  Petherton,  and  that  on  20th  Jan. 
1747,  James  Patten  was  married  to  her  in  the 
parish  church  of  Merriot,  in  the  diocese  of  Bath 
and  Wells,  and  therefore  five  shillings  is  due  from 
said  James  Patten,  for  a  marriage  offering  to  Cas- 
tleman,  vicar  of  South  Petherton. 

Dr.  Pinfold,  for  Patten. — No  dispute  on  facts. 
We  admit  that  Silvester  was  a  parishioner  of,  and 
resided  at  Petherton,  and  was  married  to  Patten,  a 
parishioner  of  Marlock,  at  the  parish  church  of 
Merriot,  on  20th  January  1747;  it  does  not  ap- 
pear whether  they  were  married  by  banns  or  li- 
cence. Citation  in  this  cause  on  6th  April  1752. 
Libel  lays  custom  for  time  immemorial  to  pay  five 
shillings  to  the  vicar  of  the  parish  where  the  wo- 
man lived ;  the  witnesses  speak  only  to  a  short 
time ;  the  points  I  shall  insist  on  are,  that  the  cus- 
tom is  not  proved,  and  if  it  was,  it  is  an  unrea- 
sonable custom,  and  void. 

Evidence  for  Castleman. 
1.  Edward  Wheatley,  clerk,  a&t.  41.  —  Castle- 
man  is  vicar  of  South  Petherton,  and  entitled  to 
the  dues  belonging  to  that  vicarage ;  deponent  has 
been  curate  of  South  Petherton  for  seventeen 
years,  and  believes  it  has  been  the  custom  to  pay 
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five  shillings  to  the  vicar  upon  the  marriage  of  any      ^J011" 

spinster  residing  within   that  parish,  by  licence, - 

though  she  is  married  in  any  other  place,  and  de-  ^om^sT' 
ponent  has  received  many  such  fees  for  the  vicar ; 
gives  several  instances  thereof,  all  which  marriages, 
except  one,  were  by  licence,  the  fee  is  due  whe- 
ther the  marriage  is  at  Petherton  or  not.  Rebecca 
Silvester  was  a  spinster,  and  lived  at  Petherton ; 
she  was  married  to  Patten  at  Merriot  church; 
Patten  refuses  to  pay  said  fee. 

2.  Samuel  Allen.  —  Castleman  is  vicar  of  Pe- 
therton,  and  entitled  to  the  dues,  &c. ;  it  is  com- 
monly reputed  there  is  a  custom  to  pay  five  shil- 
lings for  the  marriage  of  a  spinster  residing  in  said 
parish,  and  believes  it  to  be  so;  deponent  married 
a  woman  of  that  parish  out  of  it,  and  paid  said  fee. 

3.  Samuel  Haile,  a&t.  34.  —  Deponent  believes 
five  shillings  ought  to  be  paid  to  the  vicar  for  every 
spinster,  &c. ;  believes  it  has  been  paid  immemo- 
rially ;  deponent  paid  it  seventeen  years  ago  for 
his  marriage ;  believes  Patten  married  Silvester  at 
Merriot  chutch. 

4.  Thomas  Bowyer,  clerk.  —  On  20th  January 
1747,  deponent  married  James  Patten  the  party, 
to  Rebecca  Silvester,  at  Merriot ;  she  was  of  the 
parish  of  Petherton ;  the  entry  in  the  Register  does 
not  shew  whether  the  marriage  was  by  banns  or 
licence. 

6.  John  Hilliard.  —  In  1736,  deponent  paid  a 
fee  of  five  shillings  to  the  vicar,  for  his  marriage 
to  a  woman  of  Petherton ;  deponent  is  of  the  same 
parish  and  was  married  there ;  believes  it  is  the 
custom  to  pay  that  sum  to  the  minister  of  the 
parish  where  the  woman  lives. 

6.  Samuel  Edmunds,  set.  48.  — In  1731,  depo- 
nent married  Ruth  Vile,  spinster  of  Petherton,  at 
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court*      Taunton  church ;  deponent  paid  five  shillings  to 

1      the  vicar  of  Petherton  for  said  marriage ;  it  is  the 

1MJm  is.""'  comnaon  opinion  such  fee  is  due,  whether  the  par- 
ties are  married  at  Petherton  or  not ;  never  heard 
it  denied  but  by  Patten. 

7.  Robert  Lawrence,  aet.  40.  —  In  1736,  depo- 
nent married  a  woman  of  Merriot,  (of  which  parish 
deponent  also  is)  at  Petherton  church,  and  paid 
five  shillings;  and  it  is  the  custom  in  all  the  neigh- 
bouring parishes  to  pay  five  shillings. 

8.  John  Beal,  aet.  51.  — In  1737,  deponent  mar- 
ried Elizabeth  Baker,  a  woman  of  Petherton,  at 
that  church,  and  paid  five  shillings  fee ;  and  de- 
ponent married  his  second  wife,  who  was  of  Mar- 
lock  parish,  at  Crowhern,  and  paid  the  same  fee 
of  five  shillings  to  the  vicar  of  Marlock ;  it  is  the 
custom  in  that  neighbourhood  to  pay  such  fee, 
whether  the  woman  is  married  in  her  own  parish 
church  or  not. 

N.  B.  Patten  did  not  plead,  but  only  gave  a 
general  negative  issue  to  the  libel. 

Dr.  Paul,  for  Castleman.  —  This  is  an  Eccle- 
siastical custom,  and  therefore  it  is  sufficient  to 
prove  it  for  forty  years.  Stat.  Cumcumspecte 
agatis,  13  Edw.  1.  suit  for  oblations  shall  be  in 
the  Spiritual  Court.  Lindw.  p.  185.  says  a  mar- 
riage fee  is  an  oblation.  Stat.  2  and  3  Edw.  6. 
chap.  13.,  directs  payment  of  usual  and  accus- 
tomed offerings.  Marriage  licences  always  re- 
serve the  fee  to  the  minister  of  the  woman's  pa- 
rish. I  insist  it  is  a  fee  due  from  those  who  are 
married  by  licence,  but  do  not  say  any  thing  of 
those  married  by  banns ;  these  parties  must  have 
been  married  by  licence,  because  they  were  not 
married  in  either  of  their  parish  churches. 
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Dr.  Hay,  same  side. — This  is  an  ecclesiastical 
right,  and  founded  on  an  ecclesiastical  law(#). 
Degge's  Parson's  Counsellor,  p.  175.  There  was 
anciently  a  burial  fee  paid  where  the  person  died, 
though  not  buried  there.  The  law  is  founded  on 
good  reason,  because  the  minister  is  bound  to  per- 
form all  divine  offices  to  his  parishioners,  and  to 
reside  in  his  parish  for  that  purpose.  We  rely 
both  on  the  law  and  the  custom  in  this  parish  and 
in  the  neigbourhood. 

Dr.  Pinfold,  for  Patten. — We  admit  Patten  and 
his  wife,  who  were  of  different  parishes,  were  mar- 
ried in  a  third  parish.  A  fee  must  be  due  either 
of  common  right,  by  express  law,  or  by  custom. 
Statute  Circumspecte  agatis  says  only  that  obla- 
tions are  to  be  recovered  in  the  Spiritual  Court. 
Statute  2  &  3  Edw.  6.  c.  13.  does  not  relate  to  this 
question,  it  speaks  of  Easter  offerings.  Licence 
reserves  only  general  right,  no  law  therefore  for 
this  demand.  Rubric  of  matrimony  directs  when 
the  marriage  fee  shall  be  paid,  and  it  is  the  ac- 
customed fee  that  is  to  be  paid ;  1  Salk.  332. 
Burdeaux  against  Dr.  Lancaster,  demand  for  a 
christening  fee  by  the  parson,  who  did  not  christen 
the  child.  Holt,  C.  J.  held  it  was  unreasonable, 
for  a  fee  must  be  due  only  for  doing  something ; 

the  custom  is  pleaded  for  time  immemorial,  but  it 
is  attempted  to  be  proved  only  for  about  twenty 
years;  the  oldest  witness  is  but  fifty-one  years 
old.  No  positive  evidence  that  these  parties  were 
married  by  licence,  and  yet  Wheatley  speaks  of 

(a)  By  the  custom  of  Englaud  every  parishioner  (except  as 
hereafter  excepted)  was  to  be  buried  in  any  common  part  of  the 
church  or  chapel,  paying  the  accustomed  fee  for  breaking  the  soil. 
Degge,  P.  C.  part  1.  c.  12. 


Arches 
Court. 

Trinttj  Term, 
Jane  18. 
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arches      the  custom  extending  only  to  those  that  are  mar- 
ned  by  licence. 

Trinity  Term, 

jooe  is.  jyr  £ettesworthf  same  side. — They  should  shew 

the  custom  was  originally  good,  and  has  been  for 
forty  years  a  custom ;  it  must  be  reasonable.  Bur- 
deaux  had  his  child  baptized  in  the  French  church 
in  the  Savoy ;  where  there  is  no  duty  done,  no  pay 
is  due.  Hobart,  175.  Topsail  against  Ferrers, 
burial  fee  not  due  without  actual  burial.  Lord 
Raymond's  Reports,  2  Vol.  1558,  NayUrr  against 
Scot,  custom  to  pay  a  fee  for  christening,  held 
unreasonable,  when  there  was  no  actual  christen- 
ing. No  proof  that  these  parties  were  married  by 
licence ;  this  custom  is  not  legally  proved,  and  if 
it  was,  it  is  unreasonable. 

Dr.  PauFs  reply. — Baptism  is  a  sacrament,  and 
therefore  no  fee  is  due.  The  words  of  a  marriage 
licence  are,  without  prejudice  to  the  minister  of  the 
church  where  the  woman  is  a  parishioner.  Admit 
we  have  given  no  instance  of  this  fee  being  paid 
before  the  year  173 1 . 

Dr.  Hay's  reply. — A  parishioner  must  attend 
the  duties  in  his  parish.  We  cannot  shew  a  de- 
termination in  this  case,  because,  perhaps,  there 
never  was  a  refusal  of  this  fe^  before.  Patten  did 
an  illegal  act  in  marrying  in  a  foreign  parish.  The 
licence  is  an  evidence  of  the  ecclesiastical  law. 
We  have  not  pleaded  that  the  marriage  must  be 
by  licence  to  entitle  to  the  fee.  We  plead  that  by 
law  a  fee  is  due,  and  by  custom  that  fee  is  ascer- 
tained at  five  shillings. 

Mem. — This  case  was  argued  on  the  last  session 
in  Easter  Term,  1753,  but  it  being  a  new  case  in 
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the  Ecclesiastical  Court,  and  a  point  of  conse- 
quence to  the  clergy,  I  took  time  to  consider  it, 
and  on  this  day,  the  first  session  of  Trinity,  1 753, 
gave  sentence  by  interlocutory  for  Patten,  and 
dismissed  him  from  this  suit. 


Arches 
Goobt. 

Triftitj  Term, 
Jane  10. 


Judgment  —  Sir  George  Lee. 
1  was  of  opinion  that  no  fee  was  due  by  law 
where  no  service  was  done ;  anciently  no  fee  was 
demandable  for  marriage,  but  only  a  voluntary 
offering  was  made  of  what  sum  the  party  married 
thought  fit  to  give,  which  appears  from  Lindw. 
lib.  3.  tit.  16.  cap.  "  Quia  quidam,"  in  these 
words :  "  Quia  quidam  maledictionis  filii  in  nu- 
bentium  sokmniis,  purificationibus  mulierum,  mar- 
tuorum  exequiis,  et  aliis  in  quibus  ipse  Daminus  in 
ministrorum  suorum  personis  solebat  oblationum 
libamine  populariter  honorari  ad  unius  denarii  vel 
alterius  modicae  quantitatis  oblationem,  populi  de- 
votionem  restringere  moliti.  sunt,  residuum  obla- 
tionis  fidelium  suis  pro  lihito  vel  alienis  usibus . 
multoties  applicantes j"  therefore  excommunica- 
ting the  instigators,  and  Lindw.  Gloss,  verb.  Nu- 
bentium  solemniis,  sets  forth  the  times  when  it  was 
lawful  to  marry,  and  when  not ;  and  therefore  the 
Constitution  must  speak  of  offerings  for  marriages 
actually  performed.  If  then  no  law  has  establish* 
ed  a  fee  for  actual  marriage,  it  can  be  demandable 
only  by  custom,  and  accordingly,  Watson's  Cler- 
gyman's Law,  chap.  52.  p.  572.  says  "  Accusto- 
mary  payments  for  marriages,  christenings,  church- 
ings,  and  burials,  properly  belong  to  the  parson  or 
vicar  of  the  church  where  they  are  made,  and  are 
recoverable  by  law  where  there  is  a  custom  for  the 
payment  of  certain  sums  upon  the  performance  of 
these  several  duties ;"  and  in  chap. 53.  p. 575,  "un- 
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arches      der  offerings,  called  also  oblations  and  obventions, 

Court.  ,         ,     -       ..  n 

are  comprehended  all  customary  payments  for 

1Mtom§JvB*'  marriages,  christenings,  churchings,  and  burials, 
and  have  been,  and  yet  are  recoverable  in  the 
Ecclesiastical  Court,  as  is  notorious." 

And  notwithstanding  the  statute  of  Circumspecte 
agatis,  and  of  2  &  3  Edw.  6.  if  the  custom  is  de- 
nied, a  prohibition  will  go  to  try  it  at  common  law, 
and  it  must  be  immemorial ;  and  so  it  was  held 
by  the  whole  Court  of  King's  Bench,  Hill.  7  Geo.  2. 
Read  against  Dealtary,  which  case  I  argued,  and  a 
prohibition  was  granted  to  stay  a  suit  in  the  Eccle- 
siastical Court  for  customary  Easter  offerings,  and 
the  custom  was  denied ;  but  if  the  custom  is  ad- 
mitted, then  the  Spiritual  Court  may  proceed,  and 
in  the  present  case,  if  a  prohibition  had  been 
prayed,  it  would  certainly  have  been  granted ; 
and  therefore,  as  this  was  a  matter  subject  to  the 
cognizance  of  the  common  law,  I  thought  myself 
bound  to  determine  agreeably  to  that  law,  that 
.  there  may  not  be  a  diversity  of  judgments  in  dif- 
ferent courts;  and  clearly  by  the  common  law 
this  custom  is  not  proved,  for  it  is  not  sufficiently 
proved  even  by  the  ecclesiastical  law,  which  re- 
quires a  usage  for  forty  years  to  be  proved;  but 
here  no  instance  has  been  given  of  paying  the  fee 
demanded  for  above  twenty-one  years  ;  and  there- 
fore I  thought  the  custom  was  not  proved,  but  if 
it  had  been  proved,  the  custom  would  be  unrea- 
sonable, for  no  ecclesiastical .  law  warrants  a  de- 
mand of  a  fee  where  no  service  is  done,  and  though 
I  could  not  find  in  the  Common  Law  Reports  any 
determination  upon  the  particular  point  now  be- 
fore me,  yet,  in  similar  cases,  the  temporal  courts 
had  determined,  that  a  custom  to  pay  a  fee  where 
no  service  was  done,  was  unreasonable,  as  appear- 
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ed  from  the  cases  cited  by  the  counsel  for  Patten,  Abohes 

in  the  cases  of  burials,  christenings,  and  church-  CoPRT' 

ings,  which  are  thus  reported :  **&y  t«™» 


June  18. 


Hobart,  175-  "  Edward  Topsail  and  others  9  v. 
Ferrers,  (a) — Edward  Topsail,  clerk,  parson  of  St. 
Botolph's  Without,  Aldersgate,  and  the  churchwar- 
dens of  the  same,  libelled  in  the  Court  Christian, 
against  Sir  John  Ferrers,  knight,  and  alleged  that 
there  was  a  custom  within  the  city  of  London,  and 
especially  within  that  parish,  that  if  any  person 
die  within  that  parish,  being  man  or  woman, 
and  be  carried  out  of  the  same  parish,  and  be 
buried  elsewhere,  that  there  ought  to  be  paid  to 
the  parson  of  this  parish,  if  he  be  buried  elsewhere, 
in  the  chancel,  so  much,  and  to  the  churchwardens 
so  much,  being  the  sums  that  they  alleged  were 
by  custom  payable  unto  them  for  such  as  were 
buried  in  their  own  chancel,  and  then  alleging 
that  the  wife  of  Sir  John  Ferrers  died  within  the 
parish,  and  was  carried  away  and  buried  in  the 
chancel  of  another  church,  and  so  demand  of  him 
the  said  sum ;  whereupon,  for  Sir  John  Ferrers,  a 
prohibition  was  prayed  by  Serjeant  Harris,  and 
upon  debate  it  was  granted ;  for  this  custom  is 
against  reason,  that  he  that  is  no  parishioner,  but 
may  pass  through  the  parish,  or  lie  in  an  inn  for  a 
night,  should  be  forced  to  be  buried  there,  or  to 
pay  as  if  he  was,  and  so  upon  the  matter  to  pay 
'twice  for  his  burial." 

1  Salk.  332.     "  Burdeaux  v.  Dr.  Lancaster  and 
others,  Hill.  9  Will.  3.  B.R.— Burdeaux,  a  French 

(a)  This,  and  other  authorities   on   this  point,   have  been 
subsequently  collected,  in  1  Burn's  Eccl.  Law,  268.  Ed.  1824. 
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abchm      protestant,  had  his  child  baptized  at  the  French 

Court*  • 

1     church  in  the  Savoy,  and  Dr.  Lancaster,  vicar 

Ttjml\%m9  °f  ^*"  Martin's,  in  which  parish  it  is,  together 
with  the  clerk,  libelled  against  him  for  a  fee 
of  2s.  6d.  due  to  him,  and  Id.  to  the  clerk. 
A  prohibition  was  moved  for,  and  Levinz 
urged  this  was  an  ecclesiastical  fee  due  by  the 
canon. — Holt,  C.  J.  '  Nothing  can  be  due  of  com- 
mon right,  and  how  can  a  canon  take  money  out 
of  a  layman's  pocket.  Lindwood  says  it  is  simony 
to  take  anything  for  christening  or  burying,  unless 
it  be  a  fee  due  by  custom,  but  then  a  custom  for 
any  person  to  take  a  fee  for  christening  a  child 
when  he  does  not  christen  it  is  not  good ;  like  the 
case  in  Hobart,  where  one  dies  in  one  parish,  and 
is  buried  in  another,  the  parish  where  he  died 
shall  not  have  a  burying  fee.  If  you  have  a  right 
to  christen,  you  should  libel  for  that  right,  but  you 
ought  not  to  have  money  for  christening  when  you 
do  not/  " 

Lord  Raymond's  Reports,  2d.  vol.,  fo.  1558. 
2  G.  2.  Regis,  B.R.  1729.  "  Nay  lor  qui  tarn  versus 
Scott. — In  a  prohibition  granted  to  stay  a  suit  in  the 
Spiritual  Court  by  the  vicar  of  Wakefield,  ground- 
ed upon  a  custom  for  a  due  for  churching  women, 
which  was  alleged  to  be  this,  viz.  'That  every 
inhabitant  keeping  a  house  and  having  a  family  in 
Wakefield,  in  Yorkshire,  and  having  a  child  or 
children  born  in  that  parish  at  the  time  of  church- 
ing the  mother  of  the  child,  or  at  the  usual  time 
after  her  delivery  when  she  should  be  churched, 
have  time  out  of  mind  paid  ten  pence  to  the  vicar 
of  that  parish,  for  or  in  respect  of  such  churching, 
or  at  the  usual  times  when  the  mother  of  such 
child  should  be  churched.'    Issue  was  taken  upon 
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the  custom,  and  a  verdict  found  for  the  defendant, 
that  there  was  such  a  custom ;  and  upon  ihotion 
made  to  the  court  by  Mr.  Filmer  for  the  plaintiff, 
in  arrest  of  judgment,  to  prevent  the  granting  a 
consultation,  the  court  being  of  opinion  that  it  was 
a  void  custom ;  1st.  Because  it  was  not  alleged, 
what  was  the  usual  time  the  women  were  to  be 
churched,  and  therefore  uncertain.  2d.  Because 
it  was  unreasonable,  because  it  obliged  the  hus- 
band to  pay ;  if  the  woman  was  not  churched  at 
all,  or  if  she  went  out  of  the  parish,  or  died,  before 
the  time  of  churching,  judgment  was  arrested. 
Mr.  Crowle,  counsel  for  the  defendant  in  the  pro- 
hibition." 
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Arches 
Court. 

Trinity  Tern, 
June  18. 


As  to  the  clause  in  the  marriage  licence,  I  was 
of  opinion  it  was  only  a  general  saving  of  such 
right  as  the  minister  might  have,  but  if  he  had 
none  by  law,  the  licence  neither  did  or  could  give 
him  any.  Upon  the  whole,  I  was  of  opinion,  the 
fee  demanded  was  not  due  by  any  law,  that  the 
custom  was  not  proved,  but  if  it  had  been  proved, 
it  would  be  an  unreasonable  custom  by  the  Eccle- 
siastical as  well  as  the  Common  Law,  and  void, 
and  therefore  I  pronounced  no  fee  to  be  due  in 
this  case  to  the  vicar,  and  dismissed  Patten,  but 
did  not  give  costs  because  it  was  a  new  case,  and 
because  the  clergy  did  generally  imagine  a  fee 
was  due,  and  in  fact  it  had  been  paid  in  many  in- 
stances to  Mr.  Castleman  and  his  predecessors, 
and  likewise  to  his  neighbouring  clergy,  and  there- 
fore he  could  not  be  said  to  be  litigious. 


After  I  had  given  this  judgment,  Mr.  Stevens, 
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the  proctor,  told  me  there  was  the  same  case  de- 
termined in  the  Common  Pleas  about  eight  or  ten 
years  ago.  Mr,  Dovey,  parson  of  Birmingham , 
brought  a  suit  in  .the  Consistory  of  Litchfield 
against  an  husband  who  married  a  woman  in  an- 
other parish,  who  was  a  parishioner  of  Birming- 
ham, for  a  marriage  fee  of  five  shillings  grounded 
on  custom ;  and  upon  motion  for  a  prohibition,  the 
whole  court  of  Common  Pleas  was  of  opinion  it 
was  an  unreasonable  custom,  and  granted  a  pro- 
hibition. 

Proctors  in  this  cause,  Mr.  Bellas  for  Patten, 
and  Mr.  Caesar  for  Castleman. 


/one  25. 


Hillier  against  Milligan. 


Appeal  from  Lincoln. 


QuMtioa  nifed  Dr.  Paul,  for  Milligan. — Robert  Milligan,  far- 
ctaoeiio/of  mer  of  the  impropriate  tithes  of  Hanslop,  in  Bucks, 
Lin^^MroUei  commenced  suit  in  Consistory  of  Lincoln,  against 
b  mewiwt  jo-  Edward  Hellier  for  tithes  arising  at  Hanslop  in 
the  commiuarj  the  Archdeaconry  of  Buckinghamshire.  Hillier 
•Lro°okillg,lal,,"  appeared  under  protestation  and  alleged  he  was 

subject  only  to  the,  commissary  of  Bucking- 
hamshire; Milligan  insisted  on  a  concurrency 
between  the  chancellor  of  Lincoln,  and  the 
commissary  of  Buckinghamshire.  Chancellor's 
surrogate  pronounced  for  the  concurrency,  and 
ordered  Hillier  to  appear  simply,  from  which  he 
appealed  ;  Praesertim  from  the  judges  refusing  to 
dismiss  Hillier  from  suit  in  Consistory  of  Lincoln 
with  costs,  and  from  assigning  him  to  appear  ab- 
solutely next  court.    We  are  now  before  the  court 
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with  an  allegation  pleading  the  jurisdiction  of  the      arches 
Consistory  of  Lincoln.  1 

Trurit j  Tern, 
Jane  26. 

Allegation. 

1.  Art.  Pleads  antiquity  of  the  chancellors 
office. 

2.  Art.  That  the  commissary's  office  is  more 
modern. 

3.  Art.  That  the  present  chancellor's  patent 
was  granted  before  the  present  commissary's. 

4.  Art.  Chancellor's  patent  gives  him  jurisdic- 
tion in  all  Ecclesiastical  causes  throughout  the 
diocese  of  Lincoln. 

5.  Art.  Exhibits  chancellor's  patent. 

6.  Art.  There  is  no  other  exception  in  his  pa- 
tent but  of  reserving  to  the  bishop  the  grant  of 
orders,  licences  to  curates,  &c.  &c. ;  the  commis- 
sion has  no  jurisdiction  given  him  exclusive  of  the 
chancellor. 

7.  Art.  There  are  six  archdeaconries  in  the 
diocess  of  Lincoln ;  it  has  been  the  constant  prac- 
tice to  institute  suits  arising  within  the  archdea- 
conries in  the  Consistory,  as  appears  by  the 
bishop's  and  the  court's  registry. 

8.  Art.  When  the  office  of  commissary  was  in- 
stituted it  was  not  intended  thereby  to  deprive 
chancellor  of  his  jurisdiction. 

Dr.  Paul,  for  Milligan.  —  Commissaries  vpere 
instituted  cumulative  in  the  fourteenth  century ; 
pray  the  allegation  to  be  admitted. 

Dr.  Smalbroke,  same  side.  —  I  differ  from  Dr. 
Paul,  and  think  we  are  not  at  liberty  to  plead  ; 
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archbs     thfg  is  an  appeal  from  a  grievance,  and  must  be 
1     heard  on  ex  iisdem  act  is,  Clark,  tit.  285. 

Trinity  Teni, 
Jooe  35. 

But  it  was  agreed  on  all  hands  that  this  was 
as  to  the  jurisdiction  a  final  interlocutory  that  had 
the  effect  of  a  sentence,  and  therefore  they  might 
plead  in  the  Court  of  appeal. 

9 

\ 

Dr.  Hay,  for  Hillier.  —  Stat.  23.  H.  8.  Suit 
for  these  tithes  must  be  brought  ih  the  Court  of 
the  commissary  or  official  of  Buckinghamshire,  for 
no  man  can  be  cited  out  of  his  jurisdiction.  Coke 
1  Inst.  338-  says,  "  Commissaries  being  in  remote 
parts,  were  instituted  for  the  ease  of  the  subjects 
who  could  not  go  to  the  Consistory  conveniently." 

Judgment — Sir  George  Lee. 
I  was  of  opinion  they  ought  to  specify  in  the 
second  Article  the  time  when  the  commissafy's 
office  was  instituted,  and  that  they  should  plead 
instances  in  the  seventh  Article  of  concurrency,  for 
this  Court  cannot  take  cognizance  of  what  is  in 
the  registry's  at  Lincoln,  unless  they  pleaded  the 
instances  referred  to;  and  rejected  the  eighth  Ar- 
ticle because  it  did  not  plead  facts  ;  but  admitted 
the  rest. 
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PREROGATIVE  COURT  OF  CANTERBURY. 


Chamberlayne  against  Dart,   calling  herself  v^ffim' 

Chambers. 

Judgment  —  Sir  George  Lee. 
Upon   admission  of   an  allegation,    I  was  of  in  •*  interest 
opinion,  in  pleading  an  interest,  it  was  not  neces-  and  pi**  or  the 
sary  to  set  forth  the  time  and  place  of  the  marriage  ^3^,,^ 
of  the  ancestor,  in  order  to  prove  the  fact  of  the  )",et  forth»  u 
marriage ;  but  if  the  fact  was  not  pleaded,  it  was  plead  "habiu- 
absolutely  necessary  to  plead  cohabitation   and  uuo^1*^" 
owning  with  reputation,  and  ordered  the  allega- 
tion to  be  reformed  accordingly. 


Jehen  against  Jehen.  jueS7. 

Upon  debate  of  an  allegation  in  which  the  cus-  n*  ooetoa  of 
torn  of  gavelkind  was  pleaded,  Dr.  Simpson  in-  K^pitl^dTfor 
sisted  that  it  was  not  a  matter  of  fact  to  which  h  u  *»  *■«'»  ■»* 
witnesses  could  depose,  but  it  was  a  matter  of 
law,  it  was  lex  loci,  for  all  the  lands  in  Kent  were 
held  in  gavelkind,   except  those  that  were  dis- 
gavelled  by  the  statutes  of  H.  8.  and  Edw.  6. 

Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion  the  custom  of  gavelkind 
ought  to  be  pleaded,  -because  it  is  lex  loci,  but 
not  lex  terra ;  so  various  customs  are  the  leges  loci, 

VOL.  i.  d  v 
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prbbooativk  particularly  the  custom  of  London,  but  yet  it  is 

1      to  be  pleaded  and  proved  by  the  recorder  of  Lon- 

^^"Jj™'  don's  court  keeper,  for  judges  are  not  supposed 

to  know  the  usages  or  customs  of  particular  places, 

districts,  or  provinces,  or  counties. 


^-r 


jnij4.  Pipon  against  Wallis. 

tw#  ex«o«ton  Dr.  Jenner,  for  Wallis, — Mary  Berkeley,  de- 
StOTMj°u>a  ceased,  lived  in  Jersey,  made  her  will  there  23d 
SS£  F*b- 1740,  and  appointed  Mr.  Le  Geyt  and  Mr. 
tioooM  ««a-  Pipon  executors ;  they  both  living  at  Jersey,  gave 
ooeoftbetxe-  letter  of  attorney  to  Mr.  Wallis  to  take  adminis- 
oUie"hJTright  tration,  with  the  will  annexed  for  their  use  and 
utwVtt-  benefit.  Wallis  took  administration  in  1741,  and 
my.  and  to  t«ke  has  received  great  part  of  the  effects,  and  trans- 

a  probito  of  the  _  t 

wiu.  mitted  them  to  Jersey ;  Le  Geyt  is  dead ;  Pipon 

is  now  come  to  England,  and  has  cited  Wallis  to 
bring  in  the  administration  and  shew  cause  why  it 
should  not  be  revoked,  and  probate  of  the  will 
granted  to  him  as  surviving  executor.  We  insist  the 
administration  cum  testamento  is  granted  absolutely 
to  Wallis  and  cannot  be  revoked ;  the  old  method 
was  to  grant  administrations  durante  absentid;  but 
that  was  found  to  be  very  inconvenient,  for  then 
if  the  executor  came  into  England  the  administra- 
tion expired,  and  suits  brought  by  the  adminis- 
*  trator  abated,  and  therefore  that  method  was  al- 
tered, and  they  are  not  now  granted  temporarily 
but  absolutely ;  it  is  granted  to  the  administrator 
by  the  executor's  act. 

Dr.  Hay,  for  Pipon. — The  administration  does 
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not  now  expire  as  it  used  to  do  by  the  executor's  pbmooatiye 

*  Court 

coming  home ;  but  he  must  take  out  process  against      1 

the  administrator ,  to  shew  cause  why  it  should   Trinity  Term, 
not  be  revoked.    The  single  question  is,  whether 
an  executor  shall  not  have  probate  when  he  de- 
sires it,  though  administration  has  been  granted  to 
his  attorney  for  his  use. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion,  that  though  the  administration 
was  granted  absolutely,  yet  that  the  foundation 
of  it,  the  letter  of  attorney,  was  revocable ;  that 
the  administrator  was  only  an  agent  for  the  exe- 
cutor; that  when  the  executor  desired  probate  the 
Court  was  bound  to  grant  it  to  him,  and  therefore 
I  revoked  the  administration,  and  decreed  probate 
to  Pipon,  but  without  costs.  Then  Caesar,  proctor 
for  Pipon,  prayed  an  inventory  and  acconnt,  which 
Godfrey  Farrant,  proctor  for  Wallis  opposed,  be- 
cause he  was  not  cited  for  that  purpose ;  but  as 
he  was  before  the  Court,  I  was  of  opinion  he  was 
bound  to  give  them,  because,  as  administrator,  he 
swore  to  give  in  an  inventory  and  account  when 
lawfully  required,  and  assigned  him  to  give  them 
in  accordingly. 


Frank  against  Carr.  j„ij  n. 

Dr.  Pinfold  for  Frank. — Hillersden  Frank,  Esq.  a  witness  bir- 
great  nephew  and  universal  legatee  in  the  will  of  tio«"  S2S2T 
EdwardWills;  Anrj  Carr  is  the  deceased's  niece  and  ^£2% 
next  of  kin.  Edward  Wills  died  10th  Decetnber  iw*^ 
1749,  was  a  pensioner  in  the  Cnarter-nouse,  aged  be  incompetent. 

d  d  2 
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prerogative  near  100;  blind  several  years.     Will  dated  1st 

1      March  1748-9,  in  these  words :    "  In  the  name  of 

Trinity  Term,   q0&  amen.     I,  Edward  Wills,  of  the  Charter- 

house,  being  of  healthful  body  and  sound  memory, 
do  make  this  my  last  will  and  testament,  revoking 
all  other  wills  by  me  made  formerly,  and  appoint- 
ing John  Hillersden  Frank  and  his  lawful  heirs 
my  only  heir.  Witness  my  hand,  Edw.  Wi. 
the  mark  D.  Mary  Manning,  witness;  Thos. 
Hatch." 

On  day  of  the  date  of  the  will  the  deceased  gave 
instructions  to  Hatch,  his  barber,  and  he  wrote  them 
down  in  presence  of  Manning,  the  nurse .  Deceased 
executed  the  will  in  their  presence,  and  gave  it  to 
her  to  lay  away.  1 5th  June  1 749,  John  Garr,  clerk, 
son  to  Ann  Carr,  came  to  see  deceased.  Manning 
shewed  him  the  will ;  he  took  an  exact  copy  of  it. 
Declarations  of  affection  to  Frank  previous  and 
subsequent  to  will,  and  that  he  would  leave  his 
estate  to  him ;  told  him  where  his  effects  lay,  and 
declared  in  his  favour  three  days  before  his  death. 
Disaffection  to  Carr — cancelled  a  will  in  her  fa- 
.  vour  made  in  1747  about  a  year  before  be  died, 
After  deceased's  death  Parson  Carr  was  sent  for, 
Manning  shewed  him  the  will ;  Carr  read  it,  and 
sent  for  Hatch ;  bid  him  bring  him  a  razor,  and  Carr 
scratched  out  Frank's  name,  and  desired  him  to 
write  his  (Carr's  name)  in  the  place,  but  he  re- 
fusing, Carr  wrote  it  himself.  Next  day  Carr 
desired  Manning  to  destroy  the  will,  which  she  did. 
the  paper  propounded  is  the  copy  taken  by  Par- 
son Carr,  15th  June;  Mrs.  Carr  insists  deceased 
ordered  Manning  to  destroy  this  will ;  and  that  .he 
thought  it  was  destroyed  ;  they  have  insisted  that 
deceased  used  to  write  his  surname  at  length ;  his 
capacity  remained  to  his  death ;  Parson  Carr  told 
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Parson  Medcalf  what  he  had  done :  Medcalf  told  pbrmoawe 

him  he  had  done  a  bad  act,  and  by  his  advice  Carr      

went  to  Frank's  father,  and  discovered  the  whole    ""J1^* 
affair. 


Dr.  Smalbroke,  same  side.  —  Dates  material ; 
will  in  favour  of  the  Carr  family  dated  21st  Au- 
gust 1747 ;  deed  to  convey  deceased's  freehold 
estate  to  Edward  Wills  Carr,  a  minor,  dated  26th 
October  1747,  he  cancelled  said  will  of  21st  August 
1747,  about  twelve  months  before  he  died.  Frank's 
will  dated  1st  March  1748-9;  Carr's  copy  of  it, 
15th  June  1749  ;  instructions  to  Mills,  an  attorney, 
for  a  new  will  on  6th  or  7th  October  1749  ;  begin- 
ning of  November  1749,  declared  he  would  make 
only  a  verbal  will ;  died  10th  December  1749.    - 

Dr.  Hay,  for  Carr.  —  Mrs.  Ann  Carr  prays  ad- 
ministration to  her  uncle,  as  dying  intestate ;  de- 
ceased very  covetous,  stone  blind,  very  deaf,  rich, 
and  talked  of  his  riches  ;  sometimes  said  he  would 
leave  his  effects  to  Carr,  and  sometimes  to  Frank. 
By  will  in  1747  gives  his  principal  effects  to  Edward 
Wills  Carr,  and  made  his  father  executor ;  there  is 
also  a  deed  of  gift  in  said  minor's  favour  unrevoked : 
on  1st  March  1748-9  deceased  did  dictate  a  paper  to 
Hatch;  in  August  1749,  deceased  bought  a  free- 
hold estate;  in  October  1749  deceased  sent  for  the 
will  and  bid  Manning  read  it ;  deceased  much  dis- 
pleased with  it ;  soon  after  sent  for  Mills  ;  gave 
him  instructions  for  a  new  will;  said  he  would 
make  Frank  and  Davis  executors ;  deceased  or- 
dered Manning  to  destroy  the  will,  she  told  him 
she  had  destroyed  it ;  deceased  sent  to  Mills  to 
forbid  him  making  his  will,  in  the  November  be- 
fore his  death  told  Mills  he  would  only  make  a 
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verbal  will ;  Mills  went  to  deceased  five  days  be- 

— fore  his  death,  and  he  was  then  incapable  of  doing 

ttfJiiT*  any  thing.  Manning  did  not  destroy  the  will. 
Parson  Carr  inserted  his  own  name  instead  of 
Frank's,  on  13th  December;  did  not  inform  Frank 
of  said  transaction  till  23d  December.  Carr  is  in- 
terested, and  his  deposition  cannot  be  read,  and, 
therefore,  there  is  no  proof  of  the  copy  of  the  will, 
which  is  propounded  as  a  true  copy* 

Dr.  Bettesworth,  same  side.  —  Three  points  ; 
1st,  the  copy  propounded  is  not  proved ;  2d,  no 
due  execution ;  3d,  a  revocation. 

Witnesses  for  Frank. 
1st.  Thomas  Hatch,  barber.  —  Deponent  well 
knew  deceased  ;  was  his  barber  1st  March  1748; 
deponent,  by  deceased's  dictation,  wrote  a  paper 
of  the  tenor  with,  and  as  he  believes,  in  the  words 
of,  the  paper  A,  viz.  the  copy  pleaded ;  deponent 
read  it  all  over  to  deceased  audibly,  in  presence 
of  Manning ;  deceased  made  his  mark  thereto,  and 
then  deponent  wrote  his  name,  and  Mary  Manning 
made  her  mark,  as  witnesses  to  said  will,  and  then 
deceased  ordered  it  to  be  put  by ;  deponent  did 
not  observe,  but  that  deceased  was  then  of  sound 
mind ;  believes  exhibit  A  is  a  true  copy  of  said 
will;  deceased  died  on  Sunday,  10th  December 
1749 ;  on  Tuesday,  12th,  deponent  was  sent  for  to 
deceased's  lodgings,  found  there  John  Carr,  clerk, 
and  Mary  Manning,  Carr  had  the  said  will  in  his 
hand ;  deponent,  at  his  request,  fetched  him  a  ra- 
zor, and  Carr  scratched  Frank  s  name  out,  and  de- 
sired deponent  to  write  said  Carr  s  name  in  the 
place  ;  deponent  declined  the  same,  by  reason 
there  was  an  hole  made  in  the  paper ;  Carr  then 
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inserted  his  own  name  m  place  of  Frank's,  and  then  p«w™«*« 

went  away  with  said  will ;  next  morning  Can*  call-      

ed  on  deponent,  said  carried  him  to  the  deceased's  ^fi&lE*9 
lodgings,  when  he  produced  said  will,  and  said  to 
deponent  and  Manning,  that  he  could  not  be  easy 
till  the  said  will  was  destroyed,  and  then  gave  it  to 
Manning,  and  desired  her  to  make  away  with  it, 
and  she  then  tore  it  in  pieces,  and  put  them  in 
her  mouth,  and  afterwards  put  them  into  a  close 
stool. 

3.  Int.  Deceased  made  a  sort  of  blot  on  the  will, 
but  cannot  say  whether  it  resembled  any  letters. 
12.  Int.  Respondent  was  not  aiding  in  destroying 
jhe  will.  14,  Int.  Respondent  did  not  examine  the 
copy  with  the  will,  and  therefore  cannot  swear  it 
is  a  true  copy,  word  for  word  with  the  original* 
15.  Int.  Believes  exhibits  £.  F,  and  Q.  are  said 
John  Carr's  handwriting ;  deponent  received  them 
by  the  post. 

The  Rev.  John  Carr's  deposition  was  offered  to 
be  read ;  objection  made  that  he  was  interested ; 
in  support  of  said  objection,  the  counsel  for  Ann 
Carr  read  exhibit  D.,  which  was  a  letter  from  said 
John  Carr,  dated  23d  December  1749,  to  his  mo- 
ther, and  which  he  proved  on  an  interrogatory  to 
be  his  own  handwriting,  in  which  he  tells  his  mo- 
ther, that  Mr.  Frank,  the  father  of  the  party  to 
whom  he  discovered  the  transaction  about  de- 
stroying the  will,  was  so  generous  as  to  promise 
that  she  and  he  should  share  between  them  ft 
moiety  of  deceased's  effects,  in  case  the  will  should 
be  pronounced  for ;  this  expectation  of  advantage, 
the  counsel  for  Carr  insisted  was  sufficient  to  re- 
pel him  from  being  a  witness  ;  on  the  other  hand, 
the  counsel  for  Frank  insisted  it  could  only  affect 
his  credit,  not  his  competency* 
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piuooatiti  Judgment  —  Sib  George  Lee. 

Coil  RTB 

1  I  was  of  opinion  it  did  fully  appear  from  the 

T*Su!7"  letter  marked  D.  that  Carr  had  an  expectation  of 
an  interest  and  advantage  in  case  the  will  should  be 
established;  that  whether  the  father's  promise 
was  binding  or  not,  the  influence  arising  from 
Carr's  expectation  was  the  same.  In  the  case  of 
Ivory  v.  Lambe,  Prerog.  5th  Feb.  1715,  where 
a  witness  had  released  his  legacy,  but  upon  an 
interrogatory  said,  she  expected  it  would  be  paid 
her  if  the  will  should  be  pronounced  for,  though 
she  was  not  promised  to  be  paid,  it  was  held  her 
expectation  was  a  bias,  and  her  deposition  could 
not  be  read.  So  in  the  case  of  Stirling  and  Pen- 
dleton, Prerog.  1735,  a  witness  who  said  he  ex- 
pected a  reward  was  set  aside ;  and  therefore,  I 
was  of  opinion  John  Carr  s  deposition  could  not 
be  read. 

Bishop,  proctor  for  Frank,  (a)  appealed  ad  sta- 
tim  from  this  order  for  repelling  Carr,  and  so  no 
more  evidence  was  read. 


JbIj  1U  Leggatt  against  Leggatt. 

Hm cxpenoM or      Andrew  Leggatt,  widower,  died  intestate;  left 
app^eront  °  a  son,  Abraham  Leggatt,  and  a  daughter,  Eliza- 

SSTrtVtL  ^eth,  l^e  w^e  °f Leggatt.    The  son  prayed 

estttt  or  an  in-  administration ;   the  daughter  prayed  she  might 

be  joined  in  the  administration  with  the  son ;  the 

(a)  It  does  not  appear  that  any  discussion  took  place  on  this 
point  in  the  Court  of  Delegates.  On  the  11th  July  1754,  the 
proctor  for  the  party  appellant  exhibited  a  proxy  from  his  princi- 
pal, by  virtue  of  which  he  renounced  the  appeal,  and  the  cause  was 
remitted  to  the  court  below. 
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Court  decreed    it   to    the    son  only.     A  com-  p***ogative 

•     •  r  A  j  j         j  Court. 

mission   of  appraisement  was  decreed  and  exe-      

cuted,  in  which  they  both  joined,  and  now  the  ^jS^"* 
daughter  prayed  that  the  expences  on  the  com- 
mission of  appraisement  and  her  costs  on  the  mo- 
tion, upon  the  grant  of  the  administration,  might 
be  paid  out  of  the  estate,  which  the  son  opposed, 
as  to  the  expences  on  the  motfon,  but  not  as  to  the 
expences  on  the  commission  of  appraisement. 

Judgment  —  Sir  George  Lee. 
I  allowed  the  expences  of  the  commission  of 
appraisement  to  be  paid  out  of  the  estate,  but  no 
more,  and  referred  it  to  the  Registrar  to  settle  those 
expences.  It  was  so  determined  by  Dr.  Bettes- 
worth,  in  the  case  of  Mackf arson  and  Coughling, 
Prerog.  2d  Dec.  1738.    See  my  large  Case  Book. 


Moore  formerly  Arundell,  Attorney  of  Moore,      Wj  u. 
against  Stevens,  Attorney  of  Smart  and 
Smart,  (a) 

Dr.Jenner,  for  Moore.  —  John  Smart,  mariner  a  mariner^  win 
on  board  the  Augusta,    man-of-war,   made  his  ^uimoii- 
will  14th  December  1745,  and  appointed  Thomas  J*fd£*^ 
Moore  his  sole  executor  and  universal  legatee, 
who  is  now  abroad,  and  acts  by  his  wife  as  his 
attorney.    Deceased  gave  instructions  to  Mr.  Pike, 
of  Plymouth  for  making  this  will,  who  drew  it 
accordingly,  and  it  was  executed  at  the  house  of 
Dr.  Martyn,  the  mayor  of  Plymouth,  who,  toge- 
gether  with  said  Pike  and  one  Norton,  witnessed 
it.     Elizabeth  Moore  as  attorney  of  her  husband 

(a)  This  case  is  reported  in  a  note  to  the  case  of  Zacharias  v. 
Collis,  3  Phill.  176. 
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***SS?  *  Prop0™"*6*  **»  ^  ***  i*  was  *"»  opposed  by 
'     deceased's  mother,  but  is  now,  since  her  death, 

TtM7  u™'  ^P08^  by  Stevens,  as  attorney  for  Christian  and 
Hellen  Smart,  the  deceased's  sisters* 

Dr.  Hayy  for  the  Sisters. — Martyn  and  Pike, 
two  of  the  subscribing  witnesses,  were  utter  stran- 
gers to  deceased,  and  Norton,  the  third  witness, 
is  not  examined,  or  any  account  given  of  him* 
Identity  of  the  testator  is  not  sufficiently  proved, 
but  if  it  was,  the  will  was  only  made  to  secure  a 
debt  from  deceased  to  Moore,  and  is  therefore  void 
by  stat.  9  &  10  W.  3.    We  have  not  pleaded. 

Evidence  for  Moore. 

1.  William  Martyn,  M.D. —  John  Smart,  the 
testator  in  this  cause,  on  or  about  14th  December 
1745  applied  to  deponent,  as  mayor  of  Plymouth, 
to  witness  his  will ;  he  produced  a  will  ready 
written,  and  duly  executed  it  in  presence  of  depo- 
nent and  the  other  subscribing  witnesses,  and  was 
of  sound  mind. 

2.  Int.  Said  Smart  was  an  utter  stranger  to  de- 
ponent ;  believed  he  executed  a  letter  of  attorney 
at  the  same  time. 

2.  Abraham  Pike. — John  Smart,  mariner  of  the 
Augusta,  (as  he  styled  himself,)  gave  deponent  in- 
structions for  the  will  propounded ;  deceased  ap- 
proved and  executed  it  in  presence  of  Dr.  Martyn, 
Norton,  and  deponent,  and  was  of  sound  mind. 

2.  Int.  To  best  of  deponent's  memory,  Smart 
executed  a  letter  of  attorney  to  Moore  at  the  same 
time.  3.  Int.  Smart  was  an  utter  stranger  to  de- 
ponent. 6.  Int.  Cannot  depose  whether  the  will 
was  made  to  secure  a  debt  or  not. 

3.  Robert  Qttin.  —  Deponent  well  knew  John 
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Smart,  of  the  Augusta,  who  he  takes  to  be  the  Pte*oe»«?E 

testator  in  this  cause ;  deponent  and  he  went  to- 1 

gether  in  the  Ruby  man-of-war  to  the  East  Indies,   **jjjj  *■"» 
where  Smart  died. 

2.  Int.  Verily  believes,  but  cannot  positively 
depose,  that  John  Smart,  the  testator  in  this 
cause,  and  he  that  died  in  the  Ruby,  was  the 
same  person.  6.  Int.  Believes  the  will  was  made 
to  secure  a  debt  to  Moore.  7.  Int.  Believes  thu 
name  "  John  Smart "  to  the  will  is  said  Smart's 
writing,  but  cannot  be  positive.  8.  Int.  Has  heard 
and  believes  deceased  was  indebted  to  Moore  at 
his  death ;  believes  the  will  and  power  was  a  se- 
curity for  said  debt. 

4.  Judith  Hill.  —  Deponent  knew  John  Smart, 
of  the  Augusta,  and  afterwards  of  the  Ruby ;  be- 
lieves he  was  the  testator  in  this  cause,  for  he  was 
an  acquaintance  of  Moore's,  and  indebted  to  him. 

6.  Int.  Believes  the  will  was  made  to  secure  a 
debt,  for  deponent  has  heard  Elizabeth  Moore  say 
the  overplus  of  deceased's  effects,  after  her  hus- 
band's debt  was  paid,  was  to  go  to  Smart's  mo- 
ther. 8.  Int  Deponent  knows  Smart,  the  de- 
ceased in  this  cause,  was  indebted  to  Moore,  and 
believes  the  security  for  said  debt  was  the  will. 

5.  Thomas  Christy.  —  Believes  the  deceased 
John  Smart  in  this  cause,  was  the  same  John 
Smart  that  died  in  the  Ruby. 

6.  Int.  Does  not  believe  deceased  intended  to 
leave  all  his  effects  to  Moore,  but  only  to. secure 
his  debt  to  him.  7.  Int.  Respondent  has  seen 
deceased  write ;  the  name  subscribed  to  the  will 
looks  like  his  writing,  but  cannot  be  positive  it  is 
so.  8.  Int.  Knows  deceased  was  indebted  to 
Moore ;  heard  him  say  he  had  given  a  will,  power, 
and  bond,  to  said  Moore,  to  secure  said  debt  to  him. 
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prerogative  Dr.  Jemter,  for  Moore.  —  Identity  is  proved 
1     from  the  several  witnesses,  taken  together.    They 

^TuT"'  should  have  pleaded  that  the  will  was  made  to 
secure  .a  debt.  It  ought  not  to  be  proved  upon 
interrogatories,  because  we  have  no  opportunity  of 
counter-pleading. 

Dr.  Hay,  for  Smart.  —  Craig  and  Leicester  (a), 
Prerog.,  December,  1713,  and  afterwards  in  the 
Deleg.  (b),  Jan.  1739 — Prerog.,  Harwood  v.  Leke; 
Prerog.  Trin.  1750,  Andersonv.  Ward.  In  all  those 
cases,  the  wills  of  mariners  were  set  aside,  because' 
they  were  made  only  to  secure  debts. 

k 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  the  identity  of  the  testator  was 
tolerably  well  proved,  but  I  thought  it  sufficiently 
appeared  that  this  will  was  made  to  secure  a  debt 
to  Moore ;  that  from  the  cases  cited  and  others,  it 
was  a  settled  point  that  wills  made  by  seamen  to 
secure  debts  were  void ;  that  the  evidence  thereof 
had  generally  arose  upon  interrogatories,  and  not 
upon  pleas ;  particularly  it  was  so  in  the  case  of 
Ivie  v.  Preston  and  Brown,  Prerog.,  25  June, 
1741,  (see  my  large  Case  Book)  where  the  proof 
was  much  slighter  than  in  the  present  case,  but 
yet  that  will  was  set  aside,  I  therefore  gave  sen- 
tence against  this  will  of  Smart's,  and  pronounced 
him  to  be  dead  intestate  so  far  as  appeared  to  me, 
but  did  not  give  costs. 

(a)  Craig  v.  Leicester,  cited  by  Sir  John  Nicholl,  in  his  judg- 
ment in  Zacharias  v.  Collis,  3  Phill.  189. 

(b)  Deleg.  11th  June  1714.  Mr.  Justice  Blencow,  Mr.  Baron 
Bury,  Sir  Nathaniel  Lloyd  (K.  A.),  Dr.  Herriott,  and  Dr.  Hench- 
man, were  the  Judges  Delegates  present  at  the  sentence. 
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Prerogative 
__  .  Court. 

Knight  against  Cook.  

Trinity  Term, 
Jul  j  11. 

Dr.  Simpson,  for  Elizabeth  Cook.  —  Elizabeth  wni  ton  to 
Perry  died  in  November,  1752,  a  widow,  without  $££%£. 
any  relations.  10th  October,  1749,  she  made  a  will,  J»r,  directed  to 

J  .be  pasted  toge- 

attested  by  three  witnesses ;  gave  to  John  Knight,  then 
who  was  her  husband's  nephew,  30/.  and  legacies  CI£U  .„  <^m. 
to  his  children,  and  made  Joseph  Cook  executor.  mOB  totm* 
4th  May,  1751,  she  made  another  will,  attested 
by  three  witnesses  ;  gave  40/.  to  John  Knight,  but 
nothing  to  his  children,  and  appointed  Joseph 
Cook  and  Elizabeth  Cook,  his  wife,  executors. 
3d  November  1752,  after  deceased's  death,  John 
Knight  and  his  wife  being  at  Cook's  house,  Cook 
sent  for  Griffith  to  read  the  last  will  to  them ; 
Mrs.  Knight  being  angry  that  deceased  had  left 
nothing  to  her  children,  snatched  the  will  out  of 
Griffith's  hand  and  attempted  to  put  it  in  the  fire, 
"Griffith  prevented  her,  and  then  she  tore  it  into 
small  pieces ;  Joseph  Cook  is  since  dead.  John 
Knight  as  being  a  legatee,  cited  Elizabeth  Cook 
to  bring  in  all  scripts  and  scrolls,  and  to  prove  the 
last  will  by  witnesses ;  she  brought  in  scripts  and 
scrolls,  and  prayed  probate  in  common  form  of  the 
will,  dated  4th  May  1751;  Knight's  proctor  de- 
clared he  did  not  insist  (as  being  a  legatee  in  the 
first  will)  on  proving  the  last  by  witnesses,  and 
Knight  made  an  affidavit  that  he  knew  of  no  re- 
lations deceased  left ;  and  Griffith  made  affidavit 
that  the  will  was  torn  in  manner  above  stated  by 
Elizabeth  Knight  after  deceased's  death . 

Per  Curiam. 
Upon  the  single  affidavit  of  Griffith,  I  directed 
the  will  to  be  pasted  together,  and  probate  to  pass 
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FtiMMATivB  ia  common  form  to  Elizabeth  Cook  the  surviving 
executrix. 

Trinity  Tern* 
Wy  11. 


ARCHES  COURT  OF  CANTERBURY. 


Tn«it j Term,   Minty  alias  Mjesita  against  Gould  and  Mont- 

GOMERY. 


Legmojpro- 
aowoed  for. 


Dr.  Collier,  for  Lawrence  Minty.  —  Mary  Es- 
sex, deceased,  made  will  4th  Feb.  1749;  gave 
several  legacies ;  100/.  to  her  brother,  Lawrence 
Minty,  to  John  Taylor  10/.,  to  Mary  Ash  ton  10/., 
all  of  them  to  be  paid  in  a  year  after  her  death ;  to 
Mary  Elizabeth  Titt  50/.,  to  Caroline  Essex  10/., 
to  be  paid  at  their  age  of  twenty-one  or  marriage ; 
to  Charles  Gould  her  landlord,  and  her  friend 
William  Montgomery,  5/.  each;  residue  to  her 
brother  Lawrence  Minty ;  made  said  Gould  and 
Montgomery  executors,  with  power  to  deduct 
their  costs,  charges,  &c.  They  took  probate  19th 
October  1750;  Minty  cited  executors  in  a  cause 
of  legacy  and  to  exhibit  inventory  and  account. 

2d.  Sess.  Mich.  1751,  Citation  returned. 

3d.  Sess.  Bellas  appeared  for  Gould;  Mont- 
gomery excommunicated  for  not  appearing ;  Bel- 
las to  exhibit  inventory  and  account,  1  Sess.  Hill. 
1752. 

2d.  Sess.  Hill.  Ballas  for  Gould  exhibited  in- 
ventory &c. ;  Hughes  for  Minty  prayed  signifi- 
cavit  against  Montgomery ;  decreed ;  and  he  taken 
upon  the  writ  and  imprisoned  in  the  Compter. 
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2d,  Sess.  Trin.  1752,   Montgomery  absolved ;      *■«■ 
Caesar  appeared  for  him.  — — 

4th  Sess.   Hughes  gave  in  libel;   proctors  for   ^JJJJ^ 
both  executors  gave  an  affirmative  issue,  &c. 

1st  Sess.  Mich.  1752,  Caesar  for  Montgomery 
exhibited  declaration,  6th  Feb.  1752.  Hughes  by 
special  proxies,  confessed  the  inventories  and  ac- 
count; it  appeared  from  Gould's  inventory,  that 
deceased  had' at  her  death  200/.  O.  S.  S.  An- 
nuities standing  in  her  name,  which  the  executors 
got  transferred  into  their  own  names ;  same  day 
Gould  appeared,  and  Court  admonished  him  to 
transfer  said  annuities  to  Minty  before  the  by-day, 
he  paying  the  proctor's  bills;  Caesar  undertook 
that  Montgomery  should  attend  and  join  in  the 
transfer ;  Montgomery  refused  to  attend. 

1  Sess.  Easter  Term,  monition  against  him  to 
join  in  transfer  on  25th  May ;  on  return  of  the 
monition,  two  objections  taken,  first  by  Caesar, 
that  the  monition  was  not  served  by  the  officer  of 
the  Court ;  secondly,  by  Bellas,  that  the  whole 
200/.  was  not  due  to  Minty,  for  some  of  the  lega- 
cies were  still  unpaid. 

Dr.  Hay,  for  Gould.— 27th  Jan.  1753,  Bellas 
exhibited  inventory  for  Gould;  balance  in  his 
hands  upon  the  inventory  only  4/.  17$,  34. ;  lega- 
cies still  unpaid  amount  to  80/. ;  sets  forth  in  the 
inventory  that  deceased  had  200/.  O.  S.  S.  An- 
nuities which  he  is  willing  to  sell  when  his  co-ex- 
ecutor will  join  with  him,  but  he  cannot  transfer 
alone ;  6th  February  1753,  Hughes  has  confessed 
Gould's  inventory  to  be  true,  and  consequently 
confessed  that  clause.  Gould  confessed  the  libel, 
and  was  admonished  to  transfer ;  he  is,  and  al- 
ways has  been  ready  to  pay  Minty  what  is  due  to 
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Trinity  Term, 
Jolj  16. 
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him ;  but  the  executors  cannot  transfer  the  whole 
200/.,  for  80/.  must  be  deducted  for  the  legacies 
unpaid. 

Nobody  appeared  for  Montgomery,  for  Caesar, 
his  proctor,  declared  he  would  appear  no  more 
for  him. 

Judgment  —  Sir  George  Lee. 
It  being  agreed  that  the  balance  due  to  Minty 
for  his  legacy  of  100/.  and  the  residue,  was  120/. ; 
I  decreed  the  executors  to  pay  that  sum  to  him  by 
the  31st  of  this  month,  he  paying  the  bill  of  Mr. 
Bellas,  proctor  for  Gould.  Gould  being  present  in 
Court,  declared  he  was  ready  to  pay  said  sum  if 
Montgomery  would  join  in  selling  the  annuities. 
I  decreed  a  monition  against  Montgomery  to  pay 
the  said  sum  to  Minty. 


July  i6.       Winchlow,  Administratrix  of  Smith,  against 

Smith. 


On  fuller  Answers. 


Awweri  in  a         Dr.  Jennerf  for  Winchlow.  —  Richard  Smith, 
foT^nrLtory  deceased  ;  Margaret  Winchlow  his  daughter ;  9th 

hdd'Xwffi-  Nov-  1738>  Smith  made  his  ^N*  appointed  his 
cieotij  fan.  daughter,  Elizabeth  Smith,  sole  executrix  and  re- 
siduary legatee  ;  she  renounced  in  both  capacities ; 
.administration  cum  testamento  granted  to  Thomas 
Bateman  a  creditor  -r  he  is  dead,  and  administra- 
tion cum  testamento  de  bonis  non  is  granted  to  Wil- 
liam Smith,  son  of  the  testator  Richard.  Elizabeth 
Smith,  executrix  of  Richard  is  dead,  and  admi- 
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nistration  to  her  is  granted  to  her  sister,  Margaret   .  arches 

Winchlow,  my  client ;  she,  as  representative  of     1 

Elizabeth  Smith,  has  brought  a  suit  against  Wil-  *jg  *£■■ 
liam  Smith  for  the  residue  of  Richard  Smith's  es- 
tate, and  has  called  for  an  inventory  and  account ; 
William  has  given  in  inventory  and  account,  and 
denies  there  is  any  residue  of  Richard  Smith,  we 
having  given  in  an  exceptive  allegation  to  the  in- 
ventory, and  have  pleaded  that  William  Cullen 
made  Richard  Smith  his  executor  and  residuary 
legatee ;  Richard  took  probate,  and  Bateman  took 
administration  cum  testamento  de  bonis  non  to  Cul- 
len, and  William  Smith  has  done  the  same ;  and 
we  plead  that  William  Smith  has  received  122/.  of 
Cullen's  estate  in  right  of  Richard  Smith.  In  his 
answers,  William  says,  that  he  has  received  122/. 
of  Cullen's  effects,  but  that  no  part  thereof  belongs 
to  Richard  Smith's  estate,  for  more  than  that  sum 
is  still  owing  from  Cullen's  estate  for  his  debts  and 
legacies.  We  insist  that  he  ought  to  set  forth  in 
his  answer  what  has  been  received  and  paid  of 
Cullen's  estate,  and  what  debts  and  legacies  re- 
main unpaid. 

Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion  the  answer  was  full,  for  he 
had  answered  to  every  part  of  the  article  of  the 
allegation,  and  Winchlow  must  prove  that  there 
is  a  surplus  of  Cullen's  estate,  or  she  may  call 
William  Smith  to  exhibit  an  inventory  and  ac- 
count of  Cullen's  estate,  for  she  as  representative 
of  the  residuary  legatee  of  Richard  Smith,  who 
was  residuary  legatee  of  Cullen,  has  sufficient  in- 
terest for  that  purpose :  thereupon  I  pronounced 
the  answers  to  be  full. 

vol.  i.  e  e 
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Arches 
Court. 


^jijjla?"'  BlRD>  a^as  Bell,  against  Bird  (a). 

JS 3?1-  Bird  brought  suit  against  Bell,  his  wife,  for  nul- 
lity of  marriage,  by  reason  she  had  a  former  hus- 
band living  when  she  married  him.  She  gave  in 
an  allegation  of  faculties,  and  in  his  answer  thereto 
he  admitted,  that  he  is  by  trade  an  anvil  maker, 
and  gets  by  his  trade  100/.  a  year  clear,  and  is 
worth  about  1000/. ;  has  three  children  by  a  for- 
mer wife,  and  ten  grandchildren,  whom  he  at 
times  assists  with  money.  Upon  settling  alimony 
pending  the  suit,  I  allowed  her  20/.  a  year,  to  be 
paid  quarterly  from  the  return  of  the  citation 
against  her ;  and  her  proctor  porrecting  a  bill  of 
costs,  which  amounted  to  60/.  Is.  Ad.,  and  his 
proctor  declaring  he  had  no  objection  to  it,  and 
the  register  informing  me  he  had  perused  it,  and 
that  the  several  articles  were  reasonable,  I  taxed 
it  at  60/.  besides  the  monition,  to  be  paid  thirty 
days  after  service  of  the  monition,  which  I  ordered 
not  to  pass  under  seal  till  after  fifteen  days. 


PREROGATIVE  COURT  OF  CANTERBURY. 


^wia™'     Smith  against  Corry,  falsely  calling  herself 

Smith. 

Aa  admiiiistri-  Dr.  Hay,  for  Smith.  —  Simon  Smith  died  in- 
friae suggestion,  testate,  and  we  say  a  bachelor;  Elizabeth  Corry 
wvo  **■         took  administration  to  him  as  his  widow,  and  swore 

(a)  Vide  supra,  p.  345. 
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the  effects  were  under  20/. ;  William  Smith,  de-  pmrogawe 


Court. 


ceased's  father,  cited  her  to  bring  in  the  adminis- 
tration, and  shew  cause  why  it  should  not  be  re-  T™{y  |,|^il, 
voked  &c. ;  she  appeared  and  confessed  his  in- 
terest as  father,  but  he  denied  her  interest  as  wi- 
dow,  and  she  propounded  it ;  we  have  an  affidavit 
to  shew  deceased's  effects  were  above  20/.  and 
that  Corry  knew  so  before  she  took  administration; 
and  therefore  pray  the  administration  may  be  re- 
voked, as  granted  on  false  suggestions. 

Affidavit  of  Milkson  Edgar,  Esq. 
Deceased  was  deponent's  servant  at  his  death ; 
he  had  in  his  own  custody  when  he  died  33/.  Is.dd. 
besides  wages  deponent  owed  him ;  deponent  has 
paid  apothecary's  and  other  bills  for  deceased,  and 
deponent  has  now  remaining  in  his  hands  of  de- 
ceased's upwards  of  22/.  which  Corry  was  inform- 
ed of  before  she  took  administration. 

Per  Curiam. 
I  revoked  the  administration  because  it  was 
granted  on  false  suggestions,  in  fraud  of  the  stamp 
duty,  and  of  the  fees  of  the  office,  Sfc,  and  condemn- 
ed  her  in  the  usual  costs,  viz.  31.  6s.  Sd. 


Ladt  Ann  Jekyll  against  Jekyll.  juijso. 

Dr.  Paul,  for  Lady  Ann.  — Joseph  Jekyll,  Esq.  instruction,  in 
died  17th  November  1752;  made  a  will,  dated  J^J^S!* 
20th  November  1749,  all  wrote  and  signed  by  «••••*.  p^po*- 

*  o  j    mg  t0  dispose  of 

him,  but  not  attested,  nor  any  signature  wrote ;  vedMdpmoMi 
contained  only  personal  estate,  made  no  execu-  SoT^biVnuued 
tor,  but  appointed  his  wife  Lady  Ann  universal  ^p10*1*- 

ee2 
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Pre*°°ativb  legatee  and  guardian  of  the  child  with  Which  she 

1     was  then  pregnant.    This  will  is  marked  A.  and 

My  so.  js  propounded  by  Lady  Ann.  On  the  9th  of  No- 
vember 1752,  he  came  to  London,  in  order  to  go 
abroad  for  the  recovery  of  his  health.  On  the 
10th  of  November,  he  went  to  Mr.  Baldwin,  his 
attorney,  and  gave  him  instructions  in  his  own 
handwriting,  and  by  word  of  mouth,  for  prepar- 
ing a  draft  of  a  will  for  both  real  and  personal  es- 
tate against  Sunday  the  12th  of  November,  when 
he  said  he  would  come  again  to  him  and  peruse 
it,  in  order  for  execution.  These  instructions 
wrote  by  deceased,  in  which  he  gives  to  each  of 
his  brothers  and  sisters  500/.,  and  makes  Lady 
Ann  and  his  brother  filacket  Jekyll  executors,  are 
propounded  by  Thomas  Jekyll,  one  of  his  brothers, 
as  a  legatee.  The  instructions  are  marked  B. 
The  deceased  was  afterwards  taken  ill  on  said  J  0th 
of  November.  On  12th  November  a  message  was 
sent  to  Baldwin,  to  acquaint  him  that  the  deceased 
was  ill  and  could  not  come  to  him  that  day.  The 
deceased  did  nothing  more  towards  carrying  said 
schedule  into  execution,  and  therefore  must  be 
deemed  in  law  to  have  departed  from  it. 

Dr.  Jenner,  same  side.  —  Will,  20th  Novem- 
ber 1749,  contains  only  personal  estate,  the  latter 
paper  contains  his  whole  estate,  real  and  personal. 
The  benefit  Lady  Ann  had  from  the  personal  es- 
tate by  the  first  will  is  diminished,  and  the  bene- 
fit intended  her  by  the  instructions  out  of  the  per- 
sonal estate  cannot  take  place. 

Dr.  Hay,  for  Thomas  Jekyll. —  Caveat  entered. 
Lady  Ann  propounded  will  of  the  20th  November 
1749,  which  I  admit  is  proved  to  be  deceased's 
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handwriting ;  by  that  will  he  leaves  all  his  personal  Pr^°0rattive 

estate  to  Lady  Ann.     Schedule  B.,  the  instruc-      

tions  of  Friday,  the  10th  of  November  are  entirely  «*••• 
wrote  by  deceased.  Baldwin  was  the  deceased's 
attorney ;  the  deceased  told  him  he  was  going 
abroad  the  Monday  or  Tuesday  following,  and  bid 
him  make  a  will,  to  be  ready  by  Sunday,  12th  No- 
vember, and  he  would  then  look  it  over  and  execute 
it.  By  the  instructions,  it  appears  the  deceased 
intended  to  vest  a  real  estate  in  trustees ;  gives 
500/.  to  each  of  his  brothers  and  sisters,  and  made 
his  wife  guardian  of  his  daughter,  and  she  and 
Blacket  Jekyll,  executors.  Sunday  at  noon,  Bald- 
win received  a  note  in  Lady  Ann's  handwriting, 
acquainting  him  that  the  deceased  was  ill  and  could 
not  come  to  him  that  day.  Deceased  was  not  ap- 
prehended to  be  in  dauger,  even  on  the  day  he 
died,  and  he  never  thought  himself  in  danger. 
Baldwin  says,  he  believes  deceased  would  have 
completed  his  will  if  he  had  thought  himself  in 
danger  of  death. 

,  The  will  marked  A.  being  admitted  by  the  coun- 
sel fof  Mr.  Jekyll  to  be  all  of  deceased's  hand- 
writing, was  read  on  behalf  of  Lady  Ann,  and  on 
the  other  side,  Lady  Ann's  counsel  admitted  the 
instructions  marked  B.  were  all  of  deceased's 
handwriting. 

Witnesses  for  Mr.  Jekyll. 
1.  Samuel  Baldwin,  gent.  —  Deponent  had  for 
several  years  done  business  for  deceased  as  his  at- 
torney. On  Friday,  the  10th  of  November  1752, 
deceased  came  to  the  deponent,  and  said  he  in- 
tended to  go  to  France  for  the  recovery  of  his  health 
the  Monday  or  Tuesday  following,  he  having  been 
ill  some  time,  and  said  he  was  come  to  give  him  in- 
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prhrogatiy*  structions  for  making  his  will ;  the  deceased  then 

Court*  . 

1      in  a  great  hurry  wrote  the  paper  of  instructions 

joi/io.      marked  B.  and  gave  it,  to  the  deponent,  and  bid 
him  prepare  a  will  from  the  said  paper,  and  from 
instructions  he  then  gave  deponent  by  word  of 
mouth,  against  the  Sunday  morning  following ;  the 
deceased  was  then  of  sound  mind.      Since  the 
deceased  died,  the  deponent  has  heard  Lady  Ann 
say.  that  in  coming  to  London  the  last  time,  she 
and  the  deceased  talked  about  making  his  will ; 
the  deceased  said  he  would,  and  she  should  make 
it  for  him,  and  she  pressed  him  to  give  his  bro- 
thers and  sisters  a  1000/.  a-piece,  if  his  daughter 
died  under  age ;  he  said,  he  thought  that  would 
be  more  than  his  estate  would  bear,  and  said  he 
would  not  leave  them  more  than  500/.  a-piece. 
On  said  10th  of  November,  deceased  left  with 
deponent   his    marriage-settlement,    from  which 
deponent  took  the  description  of  his  lands,  to  be 
settled  in  trustees ;  the  deponent  dictated  to  his 
clerk  the  draft  of  a  will,  conformable  to  deceased's 
instructions ;  the  deceased  directed  the  deponent 
to  get  said  draft  ready  for  his  perusal  by  Sunday 
morning,  and  he  would  then  come  and  settle  it  for 
execution.     On  Sunday,  12th  November,  the  de- 
ponent staid  at  home  for  the  deceased,  and  about 
one  o'clock  at  noon  he  received  a  note,  he  believes 
of  Lady  Ann's  writing,  that  the  deceased  was  ill, 
and  could  not  come.     From  said  12tb  November 
to  the  deceased's  death,  the  deponent  sent  daily 
to  his  house,  and  never  understood  he  was.  thought 
in  danger  of  dying. 

6.  Int.  Believes  deceased  would  have  completed 
his  will  if  he  had  thought  himself  in  danger. 

2.  Charles  Jerningham,  M.  D.  —  Deponent  at- 
tended deceased  on  the  17th  November,  found 
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him  very  ill,  but  did  not  think  he  would  have  died  p"*™*™Ta 

'so  soon,  but  he  did  die  that  evening. > 

3.  Peter  Shaw,  M.  D.  — Deponent  well  knew  WjB0* 
deceased,  attended  him  as  his  physician  eight  or 
nine  days  before  his  death  twice  a-day ;  deponent 
apprehended  he  had  an  irruptive  fever  of  a  bad 
sort,  but  deponent  spoke  comfortably  to  him  and 
his  lady,  but  thought  the  event  uncertain;  he 
died  sooner  than  the  deponent  expected.  Deceased 
did  not  seem  to  apprehend  danger,  but  talked  of 
going  to  Italy.  On  the  17th  of  November,  in  the 
afternoon,  Dr.  Jerningham  said  he  hoped  there 
was  no  immediate  danger,  but  he  died  soon  after ; 
he  had  a  rash,  which  deponent  thought  a  favour- 
able symptom. 

Dr.  Paul's  argument  for  Lady  Ann. — Deceased 
left  paper  B.  with  Baldwin  only  to  prepare  a  will 
for  his  perusal  on  the  Sunday,  not  to  be  then  exe- 
cuted ;  the  question  is,  whether  paper  B.  can  re- 
voke the  complete  will  A.  No  recognition  of  B. ; 
no  act  done,  though  deceased  was  so  long  ill ;  by 
law,  therefore,  paper  B.  is  not  valid.  PlumsteacTs 
Case,  Prerog.  1727.  Deleg.  Calami/  and  Limbery 
against  Hyde  and  Mason  (a).  Prerog.  1732,  2>e- 
von  against  Devon,  the  testator's  deferring  to  com-  , 

(a)  Prjerogativa,  tertid  sessione,  Pascha,  May  19,  1731. 

DR.  BETTESWORTH,  JUDGE. 

Dr.  Calamy  and  Limbery  contra  Hyde  and  Mason. 

Mr.  Mason,  an  attorney,  possessed  of  a  considerable  real  estate, 
and  about  30,000?.  personal  estate,  made  his  will,  23d  June  1729, 
and  a  duplicate  thereof,  and  thereby  appointed  Dr.  Calamy  and 
Mr.  limbery  his  executors ;  one  duplicate  he  kept  in  his  own 
custody,  and  the  other  he  gave  to  Limbery,  and  with  it  a  letter, 
giving  an  account  of  his  estate,  and  where  his  several  effects  lay. 
By  this  will  he  devised  bis  lands  to  his  brother,  and  the  residue  of 
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prerogative  plete  his  will  for  a  week,  was  held  to  be  a  depar- 
OPRT*      ture.     Prerog.  Child  against  Edwards,  the  same. 


Julj  so. 


his  personal  estate,  after  his  debts  and  legacies  paid,  to  the  widows 
and  children  of  dissenting  ministers.  Some  little  time  before  his 
death,  the  deceased,  with  his  own  hand,  made  several  obliterations 
and  interlineations  upon  the  duplicate  in  his  custody,  and  by 
these  alterations  gave  his  land  to  Mr.  Hyde,  made  him  sole  exe- 
cutor, and  devised  to  him  all  the  residue,  and  charged  his  real 
estate  with  an  annuity  of  200/.  per  annum  to  his  brother,  and 
gave  him  1000Z.,  and  devised  some  other  legacies  different  from 
what  was  contained  in  his  will  before,  and  then  makes  a  fair 
draught  of  his  will  with  his  own  hand,  thus  altered,  adding  some 
more  legacies  to  it,  and  wrote  about  two  sheets  of  a  duplicate  of 
this  fair  draught  In  the  altered  will  he  changed  the  date  from 
1729  to  1730,  and  in  the  fair  draught  left  a  blank  for  the  date. 

The  cause  appeared  before  the  court  upon  these  bare  facts, 
without  any  pleadings  or  any  evidence  but  what  arose  from  the 
answers  of  the  several  parties,  and  the  confession  of  all  sides,  that 
the  alterations,  and  the  draught  in  pursuance  thereof,  were  wrote 
by  the  deceased. 

Calamy  and  Limbery  propounded  the  first  will.  Hyde  set  up 
the  new  schedule  aforesaid,  wrote  from  the  altered  duplicate,  as  a 
testamentary  schedule ;  and  Mason  opposed  both  in  order  for  an 
intestacy. 

Per  Curiam. 

Where  an  unfinished  paper  remains  alone,  the  Court  often  car- 
ries it  into  execution.  This  paper  cannot  operate  as  to  the  real 
estate,  and  the  deceased  being  a  lawyer,  must  know  so  much ;  he 
had  time  to  have  completed  the  schedule,  and  his  not  having  done 
so  is  a  proof  of  his  departing  from  it.  There  being  duplicates  of 
his  first  will  makes  a  material  difference, .  for  the  obliterating  one 
duplicate  does  not  destroy  the  other,  unless  it  appears  testator  had 
such  intention,  and  in  this  case,  if  that  had  been  his  intention,  he 
might  easily  have  sent  for  the  other  from  Limbery.  It  appears, 
from  Calamy's  answers,  deceased  had  thoughts  of  making  a  new 
will,  on  account  of  alteration  in  his  circumstances,  but  at  same 
time  declared  that  if  he  should  die  there  would  be  no  confusion,  he 
had  so  well  settled  his  affairs,  and  that  he  had  taken  care  of  the 
dissenting  ministers,  which  could  not  relate  to  the  schedule,  by 
which  no  provision  was  made  for  them.  Upon  the  whole,  the 
Court  was  of  opinion,  that  the  first  will  did  still  subsist,  and  was  a 
good  will. 


ECCLESIASTICAL  COURTS ;  1753.  425 

Deleg.  Duke  of  Somerset   against  Sir  John  Ja-  Pr^r*tite 
cobs  (a).    Deleg.  Case  on  Governor  Harrison's  will, 


Mr.  Rushworth,  proctor  for  Hyde,  appealed  ad  statim,  and 
the  Court,  at  petition  of  Sayer,  pro  Calamy  and  Limbery,  assigned 
him  certificandum  de  prosecutione,  the  first  day  of  next  term. 

Law  quoted  by  Dr.  Paul,  for  the  first  will : — Instit.  tit.  quibua 
modis  testam.  inf.  §7.;  Vin.  cod.  verb,  credibile  est ;  Digest, 
lib.  28.  tit.  4.  1.  4.  Gothof.  gloss,  cod. ;  Swinb.  p.  7.  §  14. 
case  4.  2. ;  Vernon.  650,  Tyrers  and  Onyon's  case,  A.  made 
two  duplicates,  afterwards  cancelled  one,  and  declared  he  would 
have  cancelled  the  other,  if  it  had  been  in  his  custody,  pronounced 
in  that  case  to  have  died  intestate.     Fye  and  Caron's  case. 

Dr.  Henchman,  pro  Mason,  quoted  the  case  of  Whitehead  and 
Jennings,  in  the  Delegates.  A.  made  his  will  duly  executed,  then 
made  another  will  with  another  executor;  last  will  was  lost.  Ques- 
tion was,  whether  the  first  should  revive;  determined  it  should 
not,  because  there  was  a  new  executor  appointed  by  the  last  will. 

N.  B.  November  the  23d,  1732,  this  sentence  was  affirmed 
in  the  Delegates,  vide  my  notes,  and  again  upon  a  review ;  Walter 
and  Jones,  eodem  die,  same,  vide  my  notes.  (This  case  is  copied 
from  Sir  George  Lee's  M.S.) 

The  Judges  Delegates  who  were  present  at  the  sentence  in  Calamy  and  Lim- 
bery ▼.  Hyde  and  Mason,  on  3d  Norember  1732,  were,  Chief  Jnstiee  Rajmond, 
Mr.  Justice  Probjn,  Dr.  Tindall,  and  Dr.  Branston.  The  Commission  of  Re- 
view seems  to  have  been  appointed  on  30th  Ma/ 1733  ;  judgment  was  given  on 
6th  November  1734 ;  the  Judges  present  being  the  Chief  Baron  Reynolds,  Mr. 
Jnstiee  Heuage,  Mr.  Baron  Comrns,  Sir  Henry  Penrioe,  Judge  of  the  high 
coort  of  Admiralty,  Dr.  Pinfold,  and  Dr.  Kinaston. 

(a)  This  case  was  much  relied  upon  by  Sir  William  Wynne,  in 
his  judgment  in  Passey  v.  Hemming,  Prerog.  1806,  but  from  the 
want  of  any  accessible  report  of  the  case,  the  facts  were  misap- 
prehended. 

Delegates,  Serjeants9  Inn,  Chancery  Lane,  January  the  22d, 

1725. 

DUKE  OF  SOMERSET   COUtra   SIR  JOHN  JACOBS. 

Lord  Allinton  died  in  the  year  1723,  leaving  a  complete  will, 
made  in  the  year  1685,  and  also  three  testamentary  schedules 
made  about  the  year  1708,  all  which  were  very  imperfect.  By 
the  complete  will  of  1685,  Sir  John  Jacobs  was  appointed  execu- 
tor and  residuary  legatee.  Duke  of  Somerset  prayed  that  the  said 
will  should  be  set  aside,  and  that  Lord  Allinton  should  be  pro- 
nounced to  have  died  intestate,  alleging  that  the  above-mentioned 
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P"c£?mIVB  5t^  February  * 738-     Deleg.  Com  be  against  Combe, 

will  for  real  and  personal  estate  set  aside,  because 


Jnlj  SO. 


schedules  did  amount  to  a  revocation  of  the  will.  It  was  urged  by 
the  counsel  for  the  Duke,  that  the  beginning  the  said  schedules 
was  a  manifest  proof  that  the  deceased  did  not  intend  the  said 
will  should  stand  as  his  last  will  and  testament,  and  that  any  such 
declaration  in  writing  was  sufficient  to  revoke  a  testament,  be- 
cause the  intention  of  the  deceased  only  was  to  be  considered,  and 
in  this  case  the  beginning  new  testamentary  schedules,  in  which 
he  declared  expressly  that  he  did  thereby  revoke  all  former  wills 
by  him  made,  using  these  words  "  hereby  revoking"  &c.  was  a 
full  proof  that  he  did  not  intend  the  former  will  should  stand, 
especially  considering  that  the  former  will  was  near  forty  years 
old,  and  that  there  had  happened  a  very  great  change  in  the  cir- 
cumstances and  condition  of  the  deceased  since  his  making  of  it ; 
and  to  shew  farther  that  he  did  not  intend  it  to  be  of  any  force/ 
it  was  proved  that  he  said  he  had  no  will.  The  question  upon  the 
whole  matter  was  this,  whether  the  imperfect  schedules  which 
contained  only  some  few  legacies,  would  amount  to  a  revocation 
of  a  will  complete,  which  still  remained  uncancelled. 

Dr.  Be ttes worth,  in  the  Preiogative  Court,  gave  sentence  for 
the  will  against  the  schedules,  and  the  Delegates  confirmed  the 
said  sentence. 

In  this  case  Serjeant  Commins,  counsel  for  the  will,  said  in  his 
reply  that  a  declaration  of  a  man  that  he  has  no  will,  is  no  proof 
against  a  will  found.  Serjeant  Jeffrey's  case,  in  Goldsborough, 
f.  53,  a  latter  will  in  confirmation  of  a  former  is  no  revocation  of 
a  former.  A  will  is  a  complete  act,  and  therefore  a  man  may 
revoke  without  any  devise,  an  incomplete  will  may  revoke  a  com- 
plete one,  but  every  inchoation  of  a  will,  with  a  general  clause  of 
revocation  is  not  sufficient ;  there  is  a  great  diversity  where  sud- 
den death  prevents  the  completion  of  a  schedule,  and  where  it  is 
intermitted  voluntarily.  A  will  that  is  partial  may  revoke  one 
that  is  general.  Where  any  thing  is  done  animo  testandi,  that, 
though  incomplete,  is  a  revocation  si  non  animo  testandi  secus. 
Inserting  something  in  the  body  of  a  schedule  is  not  of  the  same 
force  as  the  testator's  signing  it  with  his  own  hand.  A  man's 
approving  what  is  wrote  is  not  sufficient,  if  he  did  not  direct  it. 

Dr,  Henchman  on  the  same  side.  —  The  Delegates  in  this  case 
must  either  pronounce  for  the  will,  or  declare  an  intestacy,  be- 
cause the  schedules  have  not  been  propounded.  If  the  deceased 
is  pronounced  to  have  died  intestate,  the  schedules  can  be  of  no 
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it  could  not  operate  for  both.  Prerog.  1748,  Barke-  P*£™ATTITB 

ley  against  Warner.     Deleg.  Williams  and  Wynne.  1 

Deleg.  1751,  Beaumont  against  Sharpe,  case  of  wj*°- 
Jordan's  will. — It  does  not  appear  deceased  ever 
spoke  of   his  will  from  12th  November  to  bis 
death. 

use,  whereas  they  do  contain  bequests  recoverable  at  law,  and 
therefore  the  schedules  ought  to  be  taken  as  part  and  parcel  of 
the  will.  A  testament  without  an  executor  is  not  valid  as  a  testa- 
ment ;  Swinb.  part  5,  No.  4.  Without  an  executor  no  will  can 
subsist ;  therefore,  such  a  will  cannot  revoke  one  with  an  execu- 
tor, unless  it  be  made  in  extremis.  It  is  a  rule  of  all  laws  that 
agnatio  liherorum  rumpit  testatnentum ;  the  bare  writing  some* 
thing  in  a  paper  is  not  a  confirmation  of  the  whole. 
.  Dr.  Phipps  on  the  same  side.  —  A  contraria  voluntas  is  not 
estimated  from  any  small  variation  in  a  will,  but  from  the  essential 
parts  of  it  being  changed,  and  these  are,  the  nomination  of  an 
executor,  &c.  Oratiani  disceptationes  forenses,  Discep.764.  nu.l. 
A  general  clause  of  revocation  does  not  revoke,  bat  it  must  be 
made  simpliciter  as  to  the  former  will,  ibid.  nu.  7.  et  nu.  26.  A 
diversity  is  to  be  taken  where  a  revocation  is  in  general,  and 
where  it  has  a  respect  to  a  testament  to  be  made  ;  the  one  case 
has  a  respect  to  intestacy,  the  other  to  a  different  devise  to  be 
made,  and  then  the  parties  under  an  intestacy  being  certain,  and 
in  the  other  case  not,  such  a  general  revocation  is  more  to  be  re- 
garded than  the  other. 

Dr.  Andrews,  same  side.  —  No  instance  of  an  imperfect  sche- 
dule of  fourteen  years  standing  ever  pronounced  for  as  a  testament 
in  any  ecclesiastical  court ;  they  are  only  held  good  when  the  de- 
ceased was  morte  preventus  from  finishing  it.  Swinb.  part  7. 
cap.  12. 

Dr.  Sayer,  on  the  same  side.  —  A  second  will,  with  the  same 
executors  is  no  revocation.  The  case  of  Fuller  contra  Wicks  et 
alias,  in  the  Prerogative,  anno  1715. 

N.  B.  The  schedules  not  having  been  propounded,  the  Dele- 
gates did  not  pronounce  them  to  be  a  part  of  the  will,  but  took  no 
notice  of  them.  (This  case  also  is  transribed  from  the  M.S.  notes 
of  Sir  George  Lee.) 

The  Judges  Delegates  present  at  the  sentence  in    Th*  Duke  of  Sowurstt 
▼.  Sir  John  Jacobs,  (on  22ud  January  1736)  were,  the  Bishops  of  St.  Asaph, 
Gloucester,  aod  Hereford,  Lord*  Bathorst  and  Guildford,  Chief  Baron  Gilbert, 
Mr.  Justice  Reynolds,  Sir  Henrj  Penricc,  (Judge  of  the  Admiralty)  Dr.  Tin-  ' 
dall,  and  Dr.  Aodlej. 
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prerogative      Dr.Jenner,  same  side. — Deceased  imposed  a 

1      condition  on  himself  that  paper  B.  should  not 

joij  so.  operate  till  he  had  perused,  approved,  and  executed 
it.  The  deceased's  whole  intention  cannot  be  car- 
ried into  execution.  Prerog.  1752,  Berrow  and  Cox. 

Dr.  Hay  and  Dr.  Bettestvorth,  contnL — It  was 
not  deceased's  intention  to  benefit  Lady  Ann  by 
'  paper  B. ;  it  was  wrote  by  deceased  but  seven 

days  before  his  death,  appoints  executors  ;  where 
there  is  a  constat  of  a  testator  s  intention,  it  is  to 
be  supported.  Object. — Paper  B.  contains  real 
estate,  and  cannot  operate  as  to  that,  because  it 
is  not  executed.  Answ. — There  is  no  general 
rule  that  a  will  shall  not  operate  as  to  personals, 
though  not  good  for  real  estate.  Comyn's  Rep. 
fol.  453.  Deleg.  1721,  Brown  and  Heath  against 
Pocklington,  will  for  both  real  and  personal  estate, 
not  executed,  held  good  for  the  personal.  Deleg. 
Watkinson  against  Wosey,  the  same.  Deleg.  Beau- 
mont  and  Sharpe,  the  same,  where  it  appears  clear- 
ly that  a  man  intended  equally  to  provide  for  all 
his  next  of  kin,  and  made  provision  for  some  of 
them  out  of  his  real,  and  for  others  out  of  his  per- 
sonal estate,  and  the  benefit  out  of  the  real  estate 
cannot  take  effect  for  want  of  execution,  the  will 
shall  be  set  aside,  because  if  the  testator  had  fore- 
seen that  event,  he  would  have  made  a  different 
disposition.  The  use  of  deceased's  house,  &c. 
given  by  B.  to  Lady  Ann,  cannot  be  considered 
as  a  compensation  for  the  loss  of  what  was  given 
her  in  the  will  A,  out  of  the  personal  estate,  more 
than  is  given  her  in  paper  B.,  because  there  is  no 
proportion  between  the  value  of  the  one  and 
the  other.  Prerog.  Walker  and  Martin  against 
Mitchell,  a  departure  must  be  proved  by  evidence, 
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or  from  clear  presumptions.     Deleg.  Smith  against  Pecoort?vb 
Cunningham,  the  question   here  is,  whether  de- 
ceased died  with  full  intention  of  confirming  the 
instructions,  if  he  did,  they  must  be  pronounced  for. 
Prerog.  The  case  of  Serjeant  Wynne  against  Baker. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  the  paper  B.  could  not  be  pro- 
nounced for  as  deceased's  last  will,  because  it  was 
very  imperfect ;  the  testator's*  name  did  not  appear 
in  it ;  it  was  not  intelligible  without  explanation, 
and  it  was  not  explained  by  the  evidence ;  con- 
tained real  and  personal  estate,  but  could  not  ope- 
rate as  to  the  real ;  and  yet  he  as  much  intended 
Lady  Ann  a  benefit  out  of  the  real,  as  he  intended 
the  legatee  a  benefit  out  of  the  personal  estate ;  he 
had  sufficient  time  to  have  carried  it  into  execu- 
tion, but  did  not,  and  had  not  shewn  by  any  act 
or  declaration,  that  he  desired  it  should  operate  as 
to  his  personal  estate,  though  it  could  not  as  to  his 
real ;  and  lastly,  it  appeared  clearly  that  paper  B. 
did  not  contain  his  whole  will,  for  Baldwin  swears 
deceased  directed  him  to  make  a  draft  of  a  wilL 
from  B.,  and  from  other  instructions  he  gave  him 
by  word  of  mouth.  I  therefore  pronounced  against 
the  validity  of  the  paper  marked  B.  propounded 
by  Mr.  Jekyll,  and  for  the  validity  of  the  complete 
will  marked  A.  propounded  by  Lady  Ann  Jekyll, 
but  did  not  give  costs. 

Bond  against  Bond,  (a)  *]■£  £y' 

Dr.  Simpson,  for  Sarah  Bond. — John  Bond,  de-  objection  to tb« 
ceased,  left  Sarah  Bond,  his  widow,  and  six  chil-  r™u  VdriiU- 
dren  by  her,  and  William  Bond,  his  son  by  a  for-  £^,^od' 

(a)  Vide  supra,  p.  418. 
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PuBtooATiYB  mer  wife ;  the  widow  confessed  William's  interest, 
00  KT'      but  he  denied  hers,  which  she  propounded ;  ad- 

CtjU?w  i?*7'  ministration  pendente  lite  decreed  on  the  1 5th  March 
1753  to  the  nominee  of  William,  because  his  inte- 
rest was  certain ;  he  named  John  Barnes,  and  ad- 
ministration was  decreed  to  him;  it  afterwards 
appeared  there  was  not  any  person  of  the  name  of 
John  Barnes,  and  then  William  named  Thomas 
Barnes,  who  upon  exceptions  being  taken  to  him, 
the  Court  rejected ;  he  then  named  one  Phillips, 
to  whom  the  Court  decreed  the  administration,  he 
giving  3000/.  security,  and  notice  of  the  sureties ; 
he  named  for  sureties,  Mr.  Bradley  and  Mr.  At- 
kins, who  both  refused  to  be  his  sureties.  Since 
William  has  so  long  trifled  with  the  Court,  we 
pray  that  Sarah  may  be  allowed  to  nominate  the 
Reverend  William  Bond,  uncle  to  William,  the 
party  to  be  administrator.  William  Bond  has  now 
nominated  for  sureties  Mr.  Hand,  who  was  his 
proctor  at  Litchfield,  and  who  acted  as  substitute 
in  this  cause  on  examination  of  witnesses  by  com- 
mission, and  is  therefore  a  party;  and  another 
person,  one  Adderley,  who  lives  in  London.  Hand, 
indeed,  swears  he  is  worth  3000/.  and  upwards, 
his  debts  paid ;  but  the  other  only  swears  he  is 
worth  200/. ;  the  sureties  are  bound  conjunctim  et 
divisitn,  and  therefore,  both  ought  to  be  worth 
3000/.,  otherwise,  it  is  the  same  a»  taking  only 
one  surety. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  the  objections  to  Hand,  as  hav- 
ing acted  as. substitute,  had  no  weight  at  all,  and 
that  it  was  sufficient  if  the  sureties  together  were 
worth  the  sum  mentioned  in  the  administration 
bond.     I  therefore  pronounced  the  sureties  offered 
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to  be  sufficient  for  3000/.,  and  decreed  adminis-  p«««»ati?b 

Court 

tration  pendente  lite  to  pass  to  Phillips,  the  secu-  1 

rities  Hand  and  Adderley  first  giving  bond.  ^JJ*  *v* 

Fanshaw,  proctor  for  Sarah,  appealed  ad  statim, 
but  did  not  proceed  on  the  appeal. 


Saville  against  Morgan.  WjI1, 

Dr.  Pinfold,  for  Morgan.  —  Peter  Morgan  is  ^JJjIi. 
the  deceased ;  Morgan,  the  executor,  is  cited  by  *»<*"»  to  direct 
Saville,  a  creditor,  to  take  probate  and  give  in  an  **\£l*L\l\l- 
inventory,  &c. ;  Morgan  took  probate,  and  exhi-  which  wMbeid 
bited  a  declaration ;  therein  he  sets  forth  that  Sa-  °» •^w8* 

•»i  i       *»         i  1     i  i  /•!         An  inrentorj  or- 

ville  was  possessed  of  a  leasehold  estate  of  de-  de«d  « to  the 
ceased's,  which  was  mortgaged  to  him,  and  has  olfcer  e  *ct-# 
received  the  rents  and  profits,  and  has  likewise 
laces  and  long  lawns  which  belonged  to  the  de- 
ceased, in  his  custody,  and  therefore  prays  an 
inventory  from  him  ;  Saville  alleges  that  he  is  not 
obliged  to  give  an  inventory,  for  he  has  lent  money 
to  deceased,  which  is  secured  to  him  by  mortgage 
of  said  leasehold  estate  and  goods,  and  he  is  ac- 
countable only  in  chancery. 

Dr.  Simpson,  for  Saville.  —  Morgan,  in  his  de- 
claration on  oath,  says,  his  father  the  testator  mort- 
gaged the  leasehold  estate  to  Saville,  and  that 
Saville  is  in  possession  thereof;  the  estate  is  a 
leasehold  for  three  lives;  the  legal  estate  is  in 
Saville  the  mortgagee,  and  the  mortgage  can  be 
redeemed  only  in  chancery. 

Judgment — Sir  George  Lee. 
As  Morgan  had  confessed  in  his  declaration 
that  Saville  was  in  possession  of  the  leasehold  es- 
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pbebooative  tate  by  virtue  of  a  mortgage,  I  was  of  opinion  I 
1      had  no  jurisdiction  over  that,  or  the  rents  thereof, 

^joTs?*5'  kut  ^at  he  wa3  accountable  only  in  chancery; 
but  as  it  did  not  appear  by  evidence,  that  the 
laces  and  lawns  were  comprised  in  the  mortgage, 
I  ordered  Saville  to  give  an  inventory  of  them. 


cavmt  Day.      Smith  against  Corry  falsely  calling  herself 
Jo,jSl-  Smith  (a). 


Admusion  of  an 
allegation  op- 
posed on  the 
ground  that  the 
partjgmngitin 
bad  been  con- 
demned in  eostt , 
which  remained 
unpaid,  bat  at  no 
monition  to  en- 
force the  pay- 
ment had  been 
•erred  on  him, 
the  objection 
was  not  •ob- 
tained. 


Dr.  Bettesworth,  for  Corry.  —  Simon  Smith 
died  intestate ;  left  Elizabeth  Smith  his  widow, 
and  William  Smith  his  father ;  12th  March  1752, 
the  widow  took  administration,  and  swore  the 
effects  were  under  20/. ;  she  was  mistaken,  for 
they  appear  to  be  something  above  that  sum ;  the 
father  cited  her  to  bring  in  the  administration  and 
shew  cause  why  it  should  not  be  revoked,  as 
granted  on  false  suggestions,  &c;  12th  April 
1753,  Southgate  brought  in  the  administration, 
confessed  the  father's  interest  and  propounded  the 
widow's  interest ;  the  last  Court  day  the  adminis- 
tration was  revoked,  because  she  had  made  a  false 
suggestion  as  to  the  value  of  the  estate,  and  she 
was  condemned  in  3/.  6s.  Sd.  costs.  We  now  offer 
an  allegation  pleading  her  marriage  to  deceased. 


Dr.  Hay,  counsel  for  the  father — Declared  he 
did  not  oppose  the  allegation,  but  prayed  it  might 
not  be  admitted  till  she  had  paid  said  costs.  But 
as  a  monition  had  not  been  served  on  her  to  pay 
the  costs,  and  she  was  not  in  contempt,  I  ad- 
mitted the  allegation. 

(a)  Seep.  418. 
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Pherogative 
Court. 


Last,  formerly  Peck  against  Brown  and  Others.    Careat  Day. 

Jul j  SI. 

Dr.  Simpson,    for  Mary  Last.  —  30th  March  Probata  of  a 
1753,    Last  took  out  a  decree  against  William  JjJJJ  Harder 
Brown,  pretended  executor  of  William  Peck  de-  *?JT**^ 

7    *  might  be  given 

ceased,  in  a  will  dated  28th  April  1744,  and  of  a  later  win. 
against  John  Jessas  and  Robert  Darling,  assignees 
in  a  commission  of  bankruptcy,  issued  in  July 
1750,  against  Brown,  to  appear  jon  12th  April  to 
bring  in  said  will,  and  to  shew  cause  why  the  pro- 
bate should  not  be  revoked,  and  why  probate  of  a 
later  will  dated  4th  October  1749,  should  not  be 
granted  to  Mary  Last  the  deceased's  sister  and  ex- 
ecutrix therein  named.  Decree  was  served  on  all 
the  parties  personally.  12th  April  1743,  Fanshaw 
appeared  for  the  assignees ;  Brown  not  appearing, 
was  decreed  excommunicated. 

2d  Sess.  Easter  Term.  Hughes  appeared  for 
Brown,  and  was  assigned  to  bring  in  the  probate, 
and  Fanshaw  was  assigned  to  declare  whether  he 
opposed  the  last  will. 

4th  Sess.  Trin.  Term.  Fanshaw  for  the  as- 
signees, declared  he  did  not  oppose  the  last  will ; 
but  Hughes,  for  Brown,  said  he  would  oppose  it ; 
Smith,  for  Last,  alleged  Brown,  being  a  bankrupt, 
had  no  interest.  The  Court  assigned  to  hear  on 
Hughes'  petition  this  day;  Hughes  has  not  de- 
livered his  act ;  Smith  gave  him  notice  he  would 
move  the  Court  this  day;  Hughes  now  alleges 
Brown  is  applying  to  have  the  commission  of 
bankruptcy  superseded,  and  therefore  prays  time 
till  next  term.  Prerog.  1737,  in  Heysham  and 
Bowyer  against  Trubeyy  held  a  bankrupt  had  no 
interest,  and  that  his  assignees  only  could  oppose 

VOL.  I.  F   F 
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Prerogative 
Court. 


Cartat  Day, 
Jul  j  SI. 
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a  will.  Prerog.  Shehan  against  Webb,  Shehan, 
the  executor,  becoming  a  bankrupt,  his  assignees 
intervened  and  carried  on  the  cause. 

Judgment  —  Sir  George  Lee. 
I  pronounced  against  Brown's  interest,  revoked 
the  probate  of  the  first  will  granted  to  him,  and 
decreed  probate  of  the  latter  will  to  Mary  Last, 
deceased's  sister  and  executrix. 


ssaaea; 


ARCHES  COURT  OF  CANTERBURY. 


July  SI . 


Lloyd  against  Owen  and  Williams. 


Appeal  from  Bangor. 


iodeceaej  dor-  .  Dr.  Paul,  for  Owen  and  Williams.  —  Richard 
«ce*f dUSe™"  Lloyd  Esq.  of  the  diocese  of  Bangor  is  articled 
pnJS. Mi  against,  before  Dr.  Owen  the  chancellor,  for  mis- 
The  Motmee  of  behaviour  in  the  church  17th  February  1751 ;  the 
coon  waned,  chancellor  pronounced  that  Richard  Lloyd   was 

guilty  of  the  crime  charged  in  the  articles ;  remit- 
ted the  penalty  but  condemned  him  in  costs. 
Lloyd  appealed  from  this  sentence,  and  made 
Owen  the  chancellor  and  Williams  the  proctor 
parties. 

Dr.  Pinfold,  for  Lloyd.  —  Citation  1st  Feb. 
1749,  to  answer  to  articles  for  irreverent  and  in- 
decent behaviour  in  the  church  at  time  of  divine 
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service,  at  the  instance  or  promotion  of  our  mere      Aaam 

office.    Citation  signed  by  D  avid  Williams,  proc-      1 

tor  for  the  office;   returned  6th  February  175  i.      Jp,ySl 
Lloyd  appeared  by  Lewis,  his  proctor;  31st  May 
articles  given  in. 

1.  Art.  Lays  law,  canons,  &c.  generally. 

2.  Art.  Lays  three  churches  in  which  Lloyd  be- 
haved indecently  and  irreverently,  &c. ;  he  gave  a 
negative  issue. 

Four  witnesses  examined  on  the  articles. 

1st  Witness  says.  —  Lloyd  at  Easter  or  Whit- 
suntide behaved  indecently;  this  witness  is  An- 
drew Hughes  the  parish  clerk. 

2d  Witness. — Knows  of  no  indecent  behaviour. 

Two  other  witnesses  say  they  saw  Lloyd  smile 
in  the  church. 

The  chancellor  and  proctor  were  made  parties 
because  there  were  no  other. 

Evidence  read  for  the  office. 

Citation  read  of  mere  office,  signed  by  Williams, 
proctor  for  the  office. 

Head  of  the  articles  of  mere  office. 

1.  Art.  Lays  laws,  canons,  &c.  generally. 

2.  Art.  That  in  1748  or  1749,  in  the  churches 
of  Beniow,  and  two  others,  or  some  of  them,  you 
behaved  irreverently,  &c. 

Witnesses. 
1 .  Andrew  Hughes.  —  Lloyd  behaved  so  inde- 
cently in  the  parish  church  of  Beniow  in  Easter  or 

F    F    2 
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court*      Whitsun  week  1749,  and  disturbed  the  congre- 

1      gation  so  much  by  playing  with  Joyce  Hughes, 

jiiij  ti.  tkat  deponent  went  from  his  seat  to  her,  and  de- 
sired she  would  sit  somewhere  else,  that  the  con- 
gregation might  not  be  disturbed. 

1 .  Int.  Respondent  was  asked  by  the  chan- 
cellor to  be  a  witness. 

2.  William  Jones. — Deponent  saw  Lloyd  laugh 
or  smile  in  Aberath  church ;  cannot  depose  farther. 

3.  Ellen  Evans. — Deponent  saw  Lloyd  in  Abe- 
rath  church,  and  accidentally  looking  towards 
him,  saw  him  smile,  but  saw  no  other  indecency. 

Dr.  Paul's  argument.  —  In  iterable  acts,  single 
witnesses  make  sufficient  proof.  Lloyd  has  made 
no  defence.  Canon  18.  anno  1603,  requires  re- 
verence and  attention  in  divine  service ;  the  ru- 
bric after  the  communion  "service  in  Edward  the 
Sixth's  liturgy,  directs  devotion  in  the  church, 
and  not  to  behave  ungodly  on  pain  of  excommu- 
nication, or  other  censure;  Stat.  1  Eliz.  ch.  1. 
H.  14.  requires  attendance  at  parish  church,  and 
decent  behaviour  in  time  of  divine  service,  on  pain 
of  punishment  by  censures  of  the  church. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  Lloyd  had  just  cause  of  ap- 
pealing ;  no  sort  of  indecency  was  proved  but  by 
Hughes ;  and  he  did  not  set  forth  what  the  inde- 
cency was,  nor  that  it  was  in  time  of  divine  ser- 
vice, which  is  expressly  required  by  stat.  1  Eliz. ; 
— that  the  other  two  witnesses  only  deposed  to 
smiling,  which  was  not  such  an  indecency  as 
Lloyd  could  be  punished  for ;  that .  the  Canon  of 
1603,  was  exhortatory,  but  did  not  inflict  any 
penalty,  and  a  prosecution  could  not  be  founded 
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upon  it  against  a  layman,  because  the  Canons  of 
1603  do  not  bind  the  laity,  as  was  held  in  the 
case  of  Middleton  and  Thorpe,  B.  R. ;  and  as  for 
Edward  the  Sixth's  rubric,  it  was  not  law  since 
the  Statute  of  Uniformity,  13  and  14  Car.  2. ; 
—  that  the  sentence  was  a  very  extraordinary  one, 
for  it  found  Lloyd  guilty,  and  condemned  him  in 
costs,  but  inflicted  no  censure,  for  it  remitted  the 
penalty ;  that  it  was  necessary  in  this  case  to 
make  the  chancellor  and  proctor  parties,  because 
there  were  no  other  parties,  for  the  proceedings 
were  of  mere  office,  without  even  assigning  a  ne- 
cessary promoter. 

I  therefore  pronounced  for  the  appeal,  reversed 
the  sentence,  dismissed  Lloyd,  and  gave  him 
20/.  costs. 


Arches 
Court. 

Jalj  31. 


PREROGATIVE  COURT  OF  CANTERBURY. 


Firth  against  Finch. 

Sarah  Nichol,  widow,  deceased,  made  her  will, 
and  appointed  William  Firth  executor.  Her 
daughter  and  next  of  kin,  Sarah  Finch,  opposed 
the  will.  Firth  propounded  it  by  a  common  con- 
didit,  afterwards  exhibited  another  allegation,  which 
was  admitted,  and  a  commission  granted  for  exa- 
mining witnesses  in  the  country.  He  produced 
John  Nichol,  deceased's  grandson,  as  a  witness 
thereon,  who  had  legacies  in  the  will,  in  these 
words :  "  I  give  to  my  grandson,  John  Nichol, 


Michaelmas 

Term, 
November  7. 

A  legatee  con- 
sents to  release 
bis  interest  that 
be  may  be  exa- 
mined as  a  wit- 
ness.   Some 
specified  lega- 
cies are  omitted 
in  the  release. 
Tbe  Court  al- 
lowed tbe  wit- . 
ness  to  exhibit 
another  release, 
and  to  be  re- 
peated to  his  de- 
position. 
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PRBtooATivi  the  sum  of  100/.,  and  my  large  silver  tankard,  and 

1     silver  soup  spoon,  and  two  silver  table  spoons,  and 

^tEJT"  *ke  l°n£  table,  and  two  forms  in  Battler's  Green 
November  7.  kitchen."  Before  he  was  sworn  he  exhibited  .a 
release  of  the  100/.  legacy,  but  the  substitute  in 
the  country,  for  Mr.  Collins,  proctor  for  Firth,  by 
mistake,  omitted  to  insert  the  specific  legacies  in 
the  release.  He  was  then  examined  upon  the  al- 
legation, and  cross-examined,  and  the  commis- 
sioners returned  the  commission,  with  the  release 
and  depositions,  to  the  Court.  Mr.  Collins  being 
informed  of  the  above  defect  in  the  release,  played 
that  John  Nichol's  deposition  may  be  suppressed 
till  he  has  given  a  release  of  all  his  legacies  under 
the  will,  and  that  then  he  may  be  again  repeated 
to  the  same  deposition,  or  may  be  re-examined, 
and  alleged  that  publication  had  not  passed,  nor 
had  the  depositions  been  seen.  Ckeslyn,  proctor 
for  Finch,  opposed  this  motion. 

Firth's  council  cited  and  relied  on  the  case  of 
Judger  and  Mann  (a),  Prerog.  30th  Jan.  1753,  as 
a  case  in  point. 

Judgment  —  Sir  George  Lee. 
I  was  clearly  of  opinion  the  witness  was  at  li- 
berty to  exhibit  another  full  release,  and  that  then 
he  should  be  repeated  to  the  same  deposition, 
from  whence  no  inconvenience  could  arise.  Ac- 
cordingly John  Nichol  being  in  Court,  he  exhi- 
bited a  release  of  all  his  interest  under  the  will, 
and  then  I  gave  him  the  oath  of  a  witness,  he 
being  produced  as  such  by  Collins,  and  ordered 
the  return  of  the  commissioners  to  be  opened,  and 
his  deposition  to  be  taken  out,  which  was  done, 

(a)  Vide  supra,  p.  338. 
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Micbaeli 
Term, 
November  T. 


and  he  read  over  the  whole  deposition  to  himself  prerogative 

in  court,  and  was  then  repeated  to  it  in  court,  and L 

he  openly  declared  the  deposition  was  true  upon 
the  oath  he  had  taken,  and  to  his  mind ;  and  I 
condemned  Firth,  Collins'  client,  in  1/.  6*.  8d. 
costs  for  the  expence  of  this  motion,  which  Finch 
had  been  put  to  by  Firth's  neglect  in  not  exhi- 
biting a  proper  release  at  first. 


Plunkett  formerly  Sharpe  against  Sharpe.      MicbMimu 

Term, 
November  14. 

On  Admission  of  an  Allegation: 


Thomas  Sharpe  died  intestate  20th  November  a  question  M  to 
1751,  without  children ;  left  Ann,  his  widow,  a  2£&S5 
minor,  now  married  to  Plunkett;  13th  December  mmAZ  *"J  oi!L" 

*  7  otunataooei,  be 

1751,  administration  of  deceased's  effects  was  admitted  u  en- 
granted  to  her  father,  as  her  guardian,  till  she  ""' 
should  come  to  age;  deceased's  fortune  was  in 
the  hands  of  his  brother  William  Sharpe ;  the  ad- 
ministrator applied  to  William  to  account  with  him 
for  deceased's  fortune  ;  William  paid  several  sums 
part  of  deceased's  fortune,  and  took  Ann  the  wi- 
dow's receipts  for  the  same,  she  being  come  to 
age  ;  the  administration  to  her  father  expired,  and 
then  she  as  widow  applied  for  administration  to 
her  said  deceased  husband ;  William  Sharpe  the 
brother  opposed  her,  and  denied  her  marriage  to 
deceased,  Thomas  Sharpe;  she  propounded  her 
interest,  and  gave  an  allegation   setting  forth  a 
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prerogative  public  courtship  at  her  father's  house,  from  March 
1     to  October    1747,  not  only  with  privity  of  her 

Mi  tST*"  ^am^y>  but  ^so  °f  William  Sharpe,  and  the  rest  of 
November  14.  the  deceased's  family ;  that  at  his,  the  deceased's  re- 
quest, she  consented  to  be  married  privately ;  and 
in  3d  Article  of  allegation  alleges,  that  they  were 
married  at  the  Fleet,  on  13th  October  1747,  by 
William  Dare,  a  clerk  in  holy  orders,  since  de- 
ceased, in  the  presence  of  one  Foxal,  who  acted  as 
clerk,  and  gave  her  away,  at  the  house  of  the  wi- 
dow Bates,  who  as  well  as  Foxal  is  also  since  dead ; 
that  the  said  Bates'  daughter,  Elizabeth  Hay- 
ward,  was  present  below  stairs,  saw  the  deceased 
and  Ann  come  into  the  house  and  go  upstairs  with 
Dare  and  Foxal  to  be  married  ;  and  saw  them 
come  down  again,  when  they  owned  they  were 
married  ;  and  the  deceased  in  her  presence  paid 
Dare  three  guineas  fee  for  the  marriage,  and  Dare 
demanded  half  a  guinea  more  for  the  certificate  of 
the  marriage,  but  deceased  not  having  so  much 
money  in  his  pocket,  he  pawned  his  watch  for  the 
same,  and  a  few  days  after  came  and  redeemed 
it;  pleaded  public  cohabitation  with  reputation 
and  owning  from  a  short  time  after  13th  October 
1749,  to  his  death  in  November  1751,  and  that 
William  Sharpe  the  party,  and  the  rest  of  de- 
ceased's family,  owned  and  treated  her  as  his 
wife,  and  pleaded  instances  thereof;  and  in  18th 
Article,  pleaded  death  of  Dare ;  and  that  he  had 
often  declared  he  knew  deceased  Thomas  Sharpe, 
and  had  married  him  to  said  Ann ;  and  in  19th 
Article,  pleaded  that  the  abovesaid  certificate  of 
marriage  from  Dare,  (in  which  he  certified  that 
Thomas  Sharpe  and  Ann  Bank  were  married  to- 
gether in  the  parish  of  St.  Sepulchre's,  as  appeared 
from  the   register  of  marriage  in  the   hands  of 
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Bates,)  was  found  among  the  deceased's  papers,  prerogative 

and  that  it  was  signed  by  William  Dare,  and  that     1 

he  would  not  have  signed  a  false  certificate  ;   and    Mi^mM 
laid  identity  of  persons.  NoTembeiu. 

Dr.  Simpson,  counsel  for  Sharpe.  —  Opposed 
only  said  3d,  18th,  and  19th  Articles;  3d,  be- 
cause there  was  nobody  present  who  is  now  living 
at  the  marriage,  and  therefore  could  not  be 
proved. 

Judgment — Sir  George  Lee. 
But  I  admitted  the  3d  Article,  because  she 
might  be  relieved  by  Sharpe's  answers,  and  the 
facts  to  which  Hayward  was  specified  were  very 
material  to  create  a  presumption  of  marriage,  and 
upon  interest,  cohabitation  with  reputation  and 
owning,  were  sufficient  to  establish  a  marriage; 
but  I  rejected  the  18th  and  19th  Articles,  because 
I  was  of  opiiiion  that  Dare's  declarations  would 
not  be  evidence,  when  even  his  evidence  upon 
oath,  if  he  had  been  examined,  could  hardly  have 
had  any  credit  given  to  it ;  and  as  to  his  certificate, 
it  was  not  evidence,  and  could  not  have  weight  in 
any  Court ;  and  though  it  was  offered  only  as  a 
circumstance,  yet  if  credit  could  not  be  given  to  it, 
it  could  not  be  received  to  any  purpose,  and 
though  two  articles  of  an  allegation  in  the  cause  of 
Reddaway  and  Reddaway,  Prerog.  1st  Sess.  Hill. 
1747,  which  were  read  and  appeared  to  be  almost 
verbatim,  the  same  as  these  articles  were  admitted 
by  Dr.  Bettesworth  my  predecessor ;  yet  I  said  I 
could  not  be  of  the  same  opinion,  that  if  my  judg- 
ment was  wrong,  it  might  be  redressed  by  appeal, 
but  till  the  Delegates  had  determined  that  such 
declarations  and  certificates  were  evidence  and 
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pr«o«atiyi  ought  to  be  received,  I  never  would  admit  them, 

Court 

1      and  therefore  I  rejected  the  18th  and  19th  Articles, 

M  T^tir*    and  admitted  a11  the  rest  of  the  allegation. 

November  14. 


ARCHES  COURT  OF  CANTERBURY. 


Michaelmas 

Term, 
December  4. 

An  executrix 
oondemoed  to 
paj  legaoies. 


Dent,  by  his  Guardian,  against  Dent. 

Robert  Dent  made  his  will  29th  November, 
1746 ;  made  his  wife  Ann  executrix  and  residuary 
legatee,  and  gave  her  500/.  three  per  cent.  Bank 
Annuities  for  life,  and  the  reversion  thereof  equally 
to  be  divided  between  his  two  sons,  Robert  and 
Benjamin,  and  gave  said  Benjamin  100/.  towards 
his  maintenance,  which  he  leaves  to  the  discretion 
of  his  executrix  and  gives  him  some  specific  le- 
gacies; in  October  1748,  the  wife  proved  this  will; 
5th  November  1748,  she  made  her  will,  and  ap- 
pointed said  Robert  her  son  executor,  who  proved 
her  will  and  took  administration  cum  testamento  to 
his  father ;  the  widow  died  in  said  month  of  Nov. 
1748,  a  very  short  time  after  her  husband. 

4th  Sess.  Hill.  Term,  1753,  Benjamin  Dent, 
by  his  guardian,  commenced  a  suit  against  Robert 
for  the  aforesaid  legacies,  left  him  in  his  father's 
will ;  Robert  appeared ;  libel  given  in  on  behalf 
of  Benjamin,  and  a  negative  issue;  Benjamin's 
proctor  exhibited  copies  of  the  wills  of  Robert  the 
father,  and  of  Ann  the  executrix  of  Robert ;  the 
adverse  proctor  confessed  the  subscriptions  and 
identities;  on  16th  July  1753,  Robert  was  excom- 
municated for  not  giving  in  his  personal  answers. 
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1  Sess.  Mich.  1753,  the  excommunication  was 
returned,  and  the  cause  was  called  on;  Robert 
did  not  plead  a  plene  administravit. 

Per  Curiam. 
I  gave  sentence  ex  parte,  condemned  Robert 
to  pay  the  legacies  sued  for  by  Benjamin  with  in- 
terest, for  the  pecuniary  legacy  of  100/.,  and  the 
dividends  that  had  become  due  since  the  mother's 
death  on  Benjamin's  moiety  of  the  500/.  three  per 
cent  Bank  Annuities,  and  condemned  Robert  in 
24/.  costs. 

N.  B.  I  had  no  other  evidence  before  me  but 
the  clause  of  the  father  s  will,  by  which  the  le- 
gacies were  given,  which  Robert's  proctor  had 
confessed. 
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Lasqelles  and  Lascelles  against  Jobber  and     ukhaeimu 

Others.  n  Te™' . . 

December  14. 

Ann  Millington  died  intestate;  divers  persons  a  party  held  Dot 
claimed  to  be  her  next  of  kin,  who  denied  each  ^heVhiTright 


other's  interests.  In  1746,  administration  pendente  £^2^ 
lite  was  granted  to  Henry  Lascelles,  Esq.,  who 
gave  in  an  inventory  of  the  personal  estate,  which 
amounted  to  upwards  of  20,000/.,  and  gave  secu- 
rity in  50,000/.  Alice  Marchant,  who  claimed  to 
be  cousin-german  and  next  of  kin  to  Ann  Milling- 
ton,  died,  but  made  her  will,  and  appointed  Walter 
Jobber  and  others  her  executors,  who  intervened 
in  that  cause  for  Marchant's  interest.     Before  the 


an  in- 
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Miohaelmas 

Term, 
December  14. 


i 

prerogative  suit  relating  to  Mrs.  Millington  was  determined, 

1      Mr.  Lascelles,  the  administrator  pendente  lite,  died, 

but  made  his  will,  and  appointed  his  sons  Edwin 
and  Daniel  Lascelles  his  executors.  Mr.  Jobber 
pretending  interest,  entered  caveat  against  proving 
Mr.  Lascelles's  will,  and  prayed  an  inventory  from 
his  executors  of  Ann  Millington's  effects.  Sug- 
gested that  Lascelles  had  made  interest  of  Mil- 
lington's money,  and  therefore  had  now,  at  his 
death,  more  of  her  estate  than  he  had  when  the 
first  inventory  was  given  in ;  but,  as  Marchant's 
interest  had  not  been  pronounced  for,  her  repre- 
sentatives were  not  creditors  of  Lascelles's  estate, 
and  had  no  right  to  pray  an  inventory  in  the  man- 
ner they  had  done  from  his  executors ;  indeed,  if 
the  cause  relating  to  Millington  had  not  been 
concluded,  and  set  down  for  hearing  as  it  is,  they 
might  perhaps  have  had  a  right  to  call  for  a  further 
inventory  from  Lascelles,  or  his  representatives  in 
that  cause,  but  they  could  not  in  this ;  I  therefore 
rejected  Jobber's  petition. 


Michaelmas 

Term, 
December  4. 

Will  found  with 
the  seal  torn  off, 
in  the  reposito- 
ries of  the  de- 
ceased; held 
that  the  act  was 
done  ammo  con- 
celhmdL  Decla- 
rations by  the  ^ 
deceased  on  bis 
death-bed  not 
deemed  to  be 
sufficiently 
specific  to  re- 
vive the  will. 


Davies  against  Davies  and  Evans. 

Thomas  Davies,  bachelor,  died  2d  Oct.  1751, 
made  a  draft  of  a  will  with  his  own  hand,  which 
he  carried  to  Mr.  Hale  Wortham,  an  attorney  at 
Royston,  who  drew  a  will  for  him  exactly  con- 
formable to  it,  bearing  date  7th  Dec.  1749.  De- 
ceased left  Thomas  and  John  Davies,  his  nephews, 
and  Jane  Evans,  his  niece,  his  only  next  of  kin, 
by  his  will  he  left  his  nephews  and  niece  legacies 
of  30/.  each,  but  made  his  two  nephews  executors 
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and  residuary  legatees.   The  night  he  died  search  prerogative 

was  made  for  his  will,  and  in  a  box  in  his  chamber,      1 

this  will  and  the  draft  of  it  were  found  tied  up  Mi^£mM 
together  in  a  piece  of  paper,  and  sealed,  but  this  December  w- 
seal  was  torn  off  from  the  will,  and  put  within  it. 
Two  questions  were  made,— first,  whether  this  will, 
which  was  admitted  to  have  been  duly  made  and 
executed  by  the  deceased,  was  cancelled  by  him ; 
and  secondly,  whether,  supposing  he  did  cancel  it, 
it  was  not  revived  by  declarations  he  made. on  his 
death-bed,  that  he  had  settled  his  affairs,  and  that 
his  nephews  were  his  heirs  and  executors.  At  the 
time  of  finding  the  will,  it  was  supposed  to  be  of  no 
effect,  and  therefore,  Thomas  Davies,  on  the  8th  of 
Nov.  1751,  took  administration  to  the  deceased  as 
dying  intestate.  In  Sept.  17.52,  Jane  Evans  cited 
him  to  make  distribution ;  whereupon,  in  Oct.  1752, 
John  Davies,  who  was  the  other  executor  named  in 
the  will,  cited  his  brother,  the  administrator,  to 
bring  in  the  administration,  and  shew  cause  why 
it  should  not  be  revoked,  and  why  probate  should 
not  be  granted  to  him  of  the  will.  Thomas  Davies 
brought  in  the  administration,  and  declared  he  did 
not  oppose  the.  will.  Jane  Evans  then  inter- 
vened and  opposed  it,  and  John  Davies  pro- 
pounded it. 

N.  jB. — John  Davies  was  security  for  his  bro- 
ther's administration,  and  was  privy,  to  all  the 
transactions. 

Witnesses/or  Davies. 

1.  HaleWortham,  gent. — Was. offered  to  be 
read,  but  the  _  factum  and  due  execution  of  the 
will  being  admitted,  no  evidence  was  read  to  that 
point. 

2.  Henry  Bellein.  —  Deponent  first  knew  de- 
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prehooatits  ceased  in  1736;  was  intimate  with  him  to  his 

Court.  _ 

death,  which  happened  on  2d  Oct.  1751.     De- 

M  Tern?"  ceased  had  great  love  for  his  nephews,  particularly 
December  i4.  for  John,  and  often  said  they  should  have  the  bulk 
of  what  he  left.  On  30th  Sept.  1751,  deponent 
asked  deceased  if  hehad  settled  his  affairs ;  he  re- 
plied, "  I  have  not  lived  so  long  in  the  world  with- 
out settling  my  affairs  in  a  proper  manner/'  De- 
ponent asking  him  in  whose  favour ;  he  replied, 
his  nephews,  and  that  they  wished  him  dead  for 
what  he  had,  and  said,  he  had  made  them  his 
heirs  or  executors,  or  to  that  effect. 

N.  B. — The  exhibit*  on  both  sides  were  ad- 
mitted to  be  proved. 

3.  William  Stevens.  —  Deponent  has  heard  de- 
ceased say,  Jane  Evans  was  a  proud,  saucy  slut. 

4.  Robert  Fig. — The  same. 

5.  Ann  Gyburn. — Knew  deceased  thirteen  or 
fourteen  years.  On  the  1  st  of  Oct.  1751,  attended 
deceased  as  his  nurse,  and  was  with  him  to  his 
death ;  when  deponent  came  to  him,  she  told  him 
he  wanted  a  clean  cap,  but  he  said  he  would  not 
put  on  a  clean  one  till  his  nephews  came,  whom 
he  said  he  had  sent  for ;  he  seemed  impatient  till 
they  came ;  they  came  in  the  afternoon  of  the  1st 
of  Oct.  1751  ;  deceased  received  them  with  great 
kindness,  and  seemed  overjoyed  at  seeing  them, 
and  called  for  wine  and  drank  their  healths,  and 
then  delivered  to  them  all  his  keys ;  he  was  very 
sensible. 

5.  Int.  Deceased  did  not  seem  to  think  himself 
in  danger  of  death.  7.  Int.  Would  not  let  any- 
body have  have  his  keys  till  his  nephews  came. 

6.  William  Stevens. —  Deponent  well  knew  de- 
ceased ;  in  evening  of  the  30th  Sept.  1751,  depo- 
nent went  to  deceased,  and  deponent  and  Jackson, 
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at  whose  house  deceased  lodged,  went  into  the  de-  prerogative 

11  i  ii-  i    '    Court. 

ceased  s  room ;  deponent  proposed  to  him  to  send      

for  his  nephews ;  deceased  said,  "  For  what?"  the    m$^" 
deponent  reminded  him  that  he  had  formerly  bid    December  4. 
the  deponent  send  t  for  them  if  he  should  be  ill ; 
deceased  after  some  pause,  said,  "  Send  for  Jack/' 
and  deponent  sent  for  both. 

1.  Int.  The  deponent  did  not  press  deceased 
to  send  for  them.  3.  Int.  The  deponent  was  pre- 
sent at  the  search  for  the  will,  when  the  bureau 
was  first  searched,  and  the  box  was  not  searched 
till  the  last.  6.  Int.  Believes  deceased  did  not 
think  he  should  die. 

7.  John  Blythe. — The  deponent  intimate  with 
deceased  ;  speaks  to  affection  for  his  nephews ;  the 
deponent,  within  a  month  of  his  death,  has  frequently 
heard  deceased  say  they  were  his  executors  and 
would  be  the  better  for  what  he  had ;  heard  him 
say  within  a  month  before  his  death,  he  had  made 
his  will ;  the  day  before  he  died,  deponent  asked 
him  if  he  had  made  his  will,  and  he  said  he  had, 
"  Do  you  think  I  have  lived  so  long  and  not  settled 
my  affairs ;  I  have  settled  them  in  favour  of  Tom 
and  Jack,"  and  at  same  time  looked  at  a  box  in  the 
room,  and  as  deponent  now  best  recollects,  nodded 
to  it.  The  day  after  deceased's  death,  deponent 
was  present  at  searching  for  the  will,  it  was  found 
in  the  said  box,  in  a  brown  paper,  tied  with  pack- 
thread and  sealed,  and  two  or  three  bank  notes 
with  it ;  the  seal  was  torn  off  from  the  will  at  that 
time,  but  it  was  wrapped  up  within  it. 

2.  Int.  The  first  place  searched  was  a  bureau. 
4.  Int.  Next  place  searched  was  deceased's  trunk, 
and  the  box  last.  6.  Int.  Deponent  did  not  believe 
the  deceased  had  cancelled  the  will,  but  Thomas 
Davies  said  he  believed  the  will  was  cancelled,  for 
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PfcERooATivE  Dr.  Lee  had  told  trim  so,  and  that  it.  was  not  now 

Court.  r  „ 

of  force. 

Mich.d«,«  g  William  Stevens.— The  deceased,  about  four 
December  4.  years  before  his  death,  said  he  would  make  his  will 
in  favour  of  his  nephews,  and  that  they,  and  nobody 
else  should  have  his  effects.  The  Whitsuntide  be- 
fore he  died,  deponent  told  him  he  was  sorry  to 
hear  he  was  likely  to  lose  some  money ;  deceased 
answered,  "  I  lose  it,  no,  my  nephews  will  Jose  it/' 
A  year  before  his  death,  he  told  the  deponent  he  had 
made  his  will  in  favour  of  his  nephews ;  the  will 
was  found  in  a  wooden  box  by  the  deceased's  bed- 
side, and  the  draft  with  it,  and  there  was  a  paper 
in  it  that  looked  like  a  bank-note  ;  the  seal  of  the 
will  was  torn  off,  but  it  was  wrapped  up  with  it. 

9.  Judith  Spencer. — Deponent  knew  deceased 
seventeen  year3 ;  deposes  to  affection  to  nephews ; 
has  often  heard  deceased  say  they  should  be  his 
heirs  and  executors.  In  a  fortnight  or  three  weeks 
before  his  death,  he  declared  he  had  made  his  will, 
and  left  them  what  he  had,  and  made  them  exe- 
cutors. 

Clause  in  a  letter  from  the  deceased  to  his  ne- 
phew John,  dated  Jan.  21st,  1749,  wrote  upon 
the  death  of  Jane  Evans's  husband,  in  which  he 
said  she  was  young  enough  to  go  to  service. 

2d  letter  from  deceased  to  John,  dated  15th  Au- 
gust 1750,  has  these  words  :  "  It  is  no  matter  how 
little  company  you  keep  with  your  cousin  Jenny 
and  her  sister,  unless  they  were  better." 

Will  read. 

Witnesses  for  Evans. 

1.  William  Jackson.  —  Has  known  deceased 
twenty  years,  he  lodged  and  died  at  deponent's 
house.     Evans  and  her  husband  came  to  visit  the 
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deceased,  and  he  received  them  kindly.    In  Sept.  p««o«  ativi 

Coo  r  r 

1751  the  deceased  was  taken  ill ;  believes  he  did 1 

not  think  himself  in  danger  of  death ;  deponent  was     ^J^"1** 
present  at  the  search  for  the  will ;  they  searched  the    ****** A* 
the  box  last,  where  the  will  was  found  ;  deponent 
saw  no  papers  of  consequence  with  it ;  his  papers 
of  moment  were  found  in  his  bureau  and  trunk ; 
they  afterwards  searched  to  see  if  they  could  find 
any  other  will,  but  found  none. 
•    2.  Elizabeth  Jackson. — Deceased  lodged  at  de- 
ponent's four  years  before  and  to  his  death ;  he 
received  Evans  and  her  husband  well ;  he  did  not 
seem  to  think  he  was  in  danger  in  his  last  illness. 

3.  Lawrence  Smith.  —  Deponent  first  knew 
Jane  Evans  in  1749;  her  husband  died  in  Ja- 
nuary 1749,  insolvent;  she  was  forced  to  go  to 
service.  In  July  1751,  deponent  was  at  Bark- 
way,  and  told  deceased  Jane  Evans's  condition, 
that  she  was  forced  to  sell  all  her  goods  and  go 
to  service ;  deceased  said,  his  nephews  told  him 
her  husband  had  left  her  500/.  or  600/.,  and  seem- 
ed much  surprised  at  finding  her  affairs  were  so 
bad,  and  said  his  nephews  had  deceived  him,  he 
would  alter  his  will,  and  make  Jane  his  executrix. 
On  11th  August  1751,  deceased  gave  deponent 
and  his  wife  a  letter  for  Jane  Evans,  and  express- 
ed concern  for  her,  and  said  his  nephews  had  im- 
posed on  him,  and  he  had  cancelled  his  will,  and 
would  make  another,  and  Jane  executrix,  and  then 
delivered  said  letter  to  deponent  for  Evans. 

4.  Frances  Smith. — Agrees  exactly  with  the 
last  witness ;  says  deceased  cried  at  hearing  of 
Jane's  bad  circumstances,  and  said  his  nephews 
had  deceived  him ;  said  it  was  a  pity  she  should 
go  to  service  after  having  been  so  long  a  house- 
keeper, and  expressed  great  desire  to  see  her,  and 

vol.  i.  -  G  G 
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Prbcooet!t1   sa^>  now  **e  ^a(^  ^oun(^  k*s  nephews  out,  and  he 

had  cancelled  his  will,  and  would  make  Jane  his 

sole  executrix. 

5.  Robert  Antrobus,  gent.  —  Deponent  was  in- 
timate with  the  deceased  for  a  year  before  his  death. 
A  day  or  two  after  the  deceased's  death,  Thomas 
Davies  shewed  the  deponent  the  deceased's  will, 
which  had  the  seal  torn  off.  About  two  months 
before  the  deceased's  death,  he  at  Wortham's  house 
at  Royston  asked  deponent  if  he  would  come  to 
Barkway  if  he  should  send  for  him ;  deponent  said 
he  would:  the  deceased  then  said,  he  had  made  his 
nephews'his  executors,  but  he  would  alter  his  will, 
and  made  deponent  promise  to  come  when  he 
should  send  for  him  ;  deceased  several  times  after, 
and  within  a  very  short  time  before  his  death,  told 
the  deponent  he  would  make  a  new  will,  and  that 
the  deponent  should  do  it  for  him.    . 

6.  James  Orlebar.  — The  day  the  deceased  died, 
the  deponent  was  at  a  search  for  the  deceased's 
will,  which  was  found  with  the  seal  torn  off,  and 
no  papers  of  consequence  with  it. 

7.  Ann  Phillips. — Says  Thomas  Davies  told  her 
there  was  a  flaw  in  the  will,  for  the  seal  was  torn  off. 


Letter  from  deceased  to  Evans,  dated  11th  of 
August  1751,-  says  "  He  begins  to  know  his  ne- 
phews ;"  expresses  kindness  for  her. 

Dr.  Simpson,  for  Davies,  —  No  particular  in-» 
stance  of  affection  to  the  niece.  First  question, 
whether  the  will  was  cancelled  by  the  deceased  ? 
Shall  insist  that  it  was  not  cancelled  by  him ;  but, 
secondly,  if  it  was,  he  republished  it  by  his  decla- 
rations; settled  intent  to  die  testate,  his  nodding 
at  the  box  where  the  will  was,  amounts  to  a  re? 
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publication.  Cotton  and  Cottoned)  2  Vern.    Deleg. 
Slade  and  Burgoin  against  Dr.  Friend  and  Lloyd. 

Dr.  Betteswortk,  same  side.  —  The  seal  being 
kept  with  the  will,  it  was  not  completely  can- 
celled, though  I  believe  it  was  torn  off  by  deceas- 
ed ;  his  declarations  shew  he  considered  it  as  his 
will,  which  amounts  to  a  republication,  and  his 
delivering  his  keys  to  his  nephews,  is  an  act  in 
affirmance  thereof. 

Dr.  Pinfold,  control  for  Evans.  — The  will  was 
dearly  cancelled  by  deceased ;  no  act  done  by 
him  to  revive  it ;  parol  evidence  cannot  revive  a 
will  that  is  once  destroyed.  The  case  of  Cotton  and 
Cotton  has  been  denied  to  be  law  at  the  Delegates* 
Declarations  alone  not  coupled  with  an  act,  can* 
not  revive  a  will. 

Dr.  Hay,  same  side,  —  This  republication  de- 
pends entirely  on  parol ;  a  will  cancelled  cannot 
be  revived  by  parol.  Stat,  of  Frauds,  will  cannot 
be  destroyed  without  an  act  (b) ;  same  danger  of 
perjury  if  it  can  be  restored  by  parol  without  an 
act.  Swinb.  part  9.  sect.  16.  Godolp.  p.  25, 
when  a  will  is  destroyed  by  operation  of  law,  it 
may  be  revived  by  parol,  but  when  the  testator 
has  destroyed  it,  it  is  otherwise.  In  the  case  of 
Slade  and  Burgoin  against  Dr.  Friend  and  Lloyd, 
the  Delegates  doubted  whether  the  will  was  can- 
celled, and  the  parol  evidence  was  only  to  explain 
the  doubtful  facts,  and  clear  up  that  point ;  the 
declarations  made  by  the  deceased  were  drawn 
from  him,  and  did  not  come  ex  proprio  motu. 
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(a)  298. 


(»)  Stride  y.  Copper,  I  Phill.  334. 
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Judgment  —  Sir  George  Lee. 
The  will  having  been  always  in  deceased's  cus- 
tody (b),  I  was  clearly  of  opinion  he  cancelled  it 
himself,  and  probably  did  it  between  the  July  and 
the  11th  August  1751,  upon  being  informed  that 
his  niece's  affairs  were  worse  than  he  imagined ; 
and  this  agrees  with  what  he  said  to  Antrobus 
about  that  time,  concerning  making  a  new  will ; 
the  only  question  was,  whether  his  declarations  on 
his  death-bed  were  sufficient  to  revive  it  again,  and 
to  operate  as  a  republication ;  and  I  was  clearly  of 
opinion  they  were  not,  for  none  of  them  directly 
pointed  at  this  paper,  and  it  would  be  very  dan- 
gerous to  establish  wills  upon  loose  general  decla- 
rations, contrary  to  apparent  acts  done  by  testators 
themselves.  I  therefore  pronounced  that  the  de- 
ceased was  dead  intestate,  but  gave  no  costs. 


ARCHES  COURT  OF  CANTERBURY. 


ty-Day  tfter  HON.    ROBERT   HERBERT,   Esq.  V.  HeLYAR. 

Miobaelmai 

.Term,  

eoen  r  io.   j^p^i  from  Winchester  upon  a  Grievance,  in  ad- 
mitting an  Allegation. 


a«  aiieptioB  J)r.  Pinfold,  for  Herbert.  —  Mr.  Herbert  is  im- 
pobiioation'  re-  propriator  of  King's  Clear,  in  Hants,  Helyar  holds 
jeotod.  iands  in  that  parish  called  Freemantle  Park,  Her- 

(6)  Loxley  v.  Jackson,  1  Phill.  128 ;  Wilson  v.  Wilson  and 
others,  ibid.  552 ;  Colvin  v.  Fraser,  2  Hagg.  191 ;  Lillie 
v.  Lillie,  3  Hagg.  189 ;  Pinhallow  v.  Pinhallow,  ibid,  notes, 
190 ;  Hare  v.  Nasmyth,  1  Shaw.  73.  S.  C. 
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bert  sued  him  for  tithes.     On  the  17th  Nov.  1752,  archm 

publication  upon  the  libel,  and  copies  of  the  depo- 1 

sitions  decreed.  Allegation,  23rd  March,  on  behalf  ^[^^ 

of  Helyar  admitted.     Two  first  articles  plead  con-  Term, 
trary  to  libel.  Third  article  pleads  exemption,  and 
claims  prescription  in  non  decimando. 

Dr.  Simpson,  for  William  Helyar.  —  In  the  libel, 
Herbert  pleads  generally  that  he  is  impropriator, 
and  has  been  in  possession  by  himself  and  prede- 
cessors of  the  tithes  of  the  parish  time  out  of  mind; 
in  some  cases,  may  plead  after  publication.  Ques- 
tion is,  whether  tithes  are  due  for  the  lands  in 
Freeman  tie  Park  ?  none  have  ever  been  paid. 

Libel  read. 

1.  Art.  In  1748,  and  to  May  1750,  Herbert  was 
and  is  impropriator  of  the  tithes  of  King's  Clear. 

2.  Art.  Herbert  has  a  right  to  all  tithes  in  the 
parish. 

3.  Art.  His  predecessors  have  for  time  out  of 
mind  enjoyed  all  tithes  in  the  parish ;  claims  tithes 
of  Freemantle  Park. 

Answers  to  Libel. 
Admits  Herbert  to  be  impropriator,  but  denies 
him  to  be  entitled  to  tithes  from  Freemantle  Park. 
Three  sets  of  answers  to  same  effect.  Believes 
Herbert  is  not  entitled  to  tithes  of  several  other 
lands  in  the  parish.  Denies  he  has  been  in  pos- 
session of  any  right  to  the  tithes  sued  for. 

Witnesses. 
1 .  William  Pierce. — He  believes  Herbert  is  im- 
propriator of  all  the  tithes  of  King  s  Clear,  except 
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Arches 
Court. 

By- Day  »ft« 
Miofaaelmu 

Term, 
Deoember  10. 


some  lands  in  the  parish  of  which  the  vicar  has  the 
tithes;  his  predecessors  have  or  ought  to  have 
been  in  possession  of  those  tithes. 

N.  jB.  He  does  not  depose  to  tithes  having  been 
paid  of  Freemantle  Park. 

2.  Thomas  Smith.  —  Herbert's  predecessors 
have  been  in  the  possession  of  all  the  tithes  of 
the  parish. 

,  3.  Edward  Tomlyn. — Impropriator  has  a  right  to 
all  tithes  of  the  parish,  except  those  which  belong 
to  the  vicar. 


Allegation  from  admission  of  which  the  appeal 
is  brought. 

1.  Art.  Recites  1st,  2nd,  and  3rd  articles  of  the 
libel ;  alleges  the  truth  is,  that  Herbert  is  not  the 
owner  of  all  the  tithes  in  the  parish,  for  that  part 
of  the  lands  there  have  been  immemorially  tithe 
free,  and  Herbert  is  only  owner  of  the  tithes  of 
part  of  the  parish. 

2.  Art.  Tithes  were  never  paid  for  Freemantle 
Park,  and  Helyar  has  no  other  lands,  and  those 
have  always  been  tithe  free,  and  neither  he  nor  his 
predecessors  have  ever  paid  any  tithes  for  those 
lands. 

3.  Art.  Several  parts  of  those  lands,  called 
Freemantle  Park,  have  been  sowed,  and  the  owner 
has  not  paid  tithe  of  such  grain  growing  thereon, 
and  they  have  always  been  esteemed  tithe  free, 
and  none  have  ever  been  demanded,  or  any  com- 
position made  for  them. 

An  allegation  for  Helyar,  which  was  rejected, 
and  from  which  he  did  not  appeal. 

2.  Art.  Lays  that  Herbert  is  owner  only  of 
tithes  of  certain  lands.  Herbert  never  occupied 
tithes  of  Freemantle  Park. 
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3.  Art.  Part  of  Freemantle  Park  was  ploughed 
40  years  ago,  and  no  tithes  were  paid  by  the  owner 
of  the  lands. 

Dr.  Pinfold,  for  Herbert.  —  This  allegation  is 
professedly  in  contradiction  to  the  libel  after  pub- 
lication; in  3d  article,  found  exemption  solely  upon 
custom.  Coke,  2d  Rep.  Bishop  of  Wintoris  Case, 
held,  that  a  layman  cannot  prescribe  in  non  deci- 
mando,  1  Roll's  Abridg.  f.  653.  A  layman  can- 
not prescribe  in  non  decimando  without  shewing 
some  special  matter.  Degge's  Parson's  Counsellor, 
p.  206,  the  same.  Watson's  Clergyman's  Law, 
chap.  27,  the  same.  2  Croke,  fol.  47,  Webb 
against  Sir  Henry  Warner,  prescription  pleaded, 
held  not  good,  because  it  was  de  non  decimando. 
2  Keeble,  Bowles  versus  Atkins,  held  a  layman 
cannot  prescribe  in  non  decimando. 

Dr.  Hay,  same  side.  —  This  is  the  same  as  the 
rejected  allegation.  Spiritual  persons  and  the 
king  may  plead  prescription  for  not  paying  tithes, 
but  nobody  else.  Lands  of  abbeys  dissolved  by 
statute  27  Hen.  8.  and  Edw.  6.  are  not  tithe  free, 
Selderis  History  of  Tithes.  A  layman  cannot  pre- 
scribe, but  must  show  a  particular  exemption. 

Dr.  Simpson  contrk,  for  Helyar.  —  The  impro- 
priator ought  to  shew  these  lands  have  ever  paid 
tithe;  since  he  does  not,  the  law  will  presume  these 
lands  were  legally  exempted.  No  proof  that  the 
impropriator  ever  received  tithes  from  Freemantle 
Park.  Being  contrarium  prius  posit  is,  after  publi- 
cation is  not  always  a  sufficient  exception  to  a 
plea.  In  defamation  causes  witnesses  may  be  ex- 
amined after  publication ;  so  in  a  marriage  cause. 


Arches 

CO  CRT. 

Bj-Daj  after 
Miobaelmas 

Term, 
December  10. 
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The  witnesses  on  the  libel  have  not  deposed  to 
any  of  the  facts  we  plead  in  this  allegation. 

Dr.  Bettesworth,  same  side.  —  This  allegation 
is  clearly  contradictory  to  the  libel,  and  therefore 
material.  They  have  not  pleaded  that  these  lands 
ever  paid  tithes;  no  danger  therefore  of  perjury 
in  proving  they  have  never  paid. 

Judgment—  Sir  George  Lee. 
I  was  of  opinion  this  allegation  ought  not  to  be 
received,  because  it  was  offered  after  the  deposi- 
tions on  the  libel  were  seen,  to  which  it  was  con- 
tradictory, and  also  because  it  was  the  same  in 
substance  with  the  allegation  which  had  been  re- 
jected, and  from  which  Helyar  had  not  appealed ; 
and  lastly,  I  was  of  opinion  it  was  not  relevant, 
for  a  layman  cannot  by  law  prescribe  in  non  deci- 
mando,  but  must  plead  a  special  exemption.  I 
therefore  pronounced  for  the  appeal,  rejected  the 
allegation,  and  gave  Mr.  Herbert  30/.  costs. 


By-Day  after 
Michaelmas 

Term, 
December  10/ 

In  a  soil  for 


Stevens  against  Webb. 

Anthony  Stevens,  farmer  of  the  tithes  of  the 
parish  of  Bow  Church,  brought  suit  in  Consistory 
ShSTatender  °f  Hereford  against  Mary  Webb,  for  carrying  away 
of™*.10  *  MflU  ker  tithes,  contrary  to  the  statute  of  Edward  6th, 

anno  1.  and  2.,  by  which  the  party  is  to  pay 
double  the  value  of  the  tithes.  The  tithe  of 
twenty-seven  acres  of  corn  were  carried  away  by 
Webb,  who  hindered  Stevens,  the  farmer,  from 
carrying  them  away.  The  cause  came  to  the 
Arches,  upon  an  appeal  from  a  grievance. 
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Dr.  Pinfold,  for  Webb. — They  have  charged  in 
their  libel  that  the  tithes  were  not  properly  set 
out,  and  that  Webb  hindered  Stevens  from  carry- 
ing them  away.  She  has  tendered  below,  in  the 
beginning  of  the  suit,  21.  1 4s.,  which  appears  to 
be  more  than  the  value  of  the  tithes  demanded. 
We  have  fully  proved,  from  their  witnesses,  that 
the  tithes  were  duly  set  out.  As  to  the  hindrance 
in  carrying  them  away,  the  case  stands  thus :  the 
driver  of  the  farmer's  team  would  have  gone 
through  Webb's  gate ;  she  told  him  that  was  not 
the  way  to  carry  the  tithes  ;  upon  which  the 
driver  went  away  and  left  them  in  the  field,  and 
Stevens  sent  her  a  message  that  she  might  keep 
the  tithes,  and  pay  him  the  value  of  them,  and 
thereupon  she  put  the  tithes  into  her  own  barn. 

Witnesses  for  Stevens. 

1.  William  Leach,  4th  March,  1750.  —  Depo- 
nent servant  to  Mary  Webb  in  1749,  and  reaped 
twenty-seven  acres  of  her  wheat;  they  left  for 
tithe,  but  not  a  full  tenth ;  the  corn  was  carried 
as  it  was  cut,  before  the  tenth  was  sent  out; 
Webb's  people  locked  the  gate  when  her  team 
was  gone  through. 

5.  Int.  Each  acre  produced  six  bushels,  worth 
Ss.  6d.  each.  6.  Int.  Webb  would  not  let  the 
plaintiff  carry  the  tithes  through  her  gate. 

2.  John  Hope.  -  Tithes  were  set  out,  but  can- 
not say  whether  truly.  5.  Int.  Powell,  the  far- 
mer's man,  removed  them  to  another  ridge. 

3.  Elizabeth  Powell. — Webb's  servants  left  the 
tenth  sheaf  as  they  loaded  the  nine  parts ;  Webb 
refused  to  let  the  plaintiff's  servant  carry  off  the 
tithes  the  way  she  carried  her  corn;  the  tithes 
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arohu      lay  in  the  field  nine  days,  and  then  Webb  carried 

Court.  -/  J 

them  away. 

By.Diy  ifter       4#  Mary  Price.  —  Deposes  that  Webb's  people 
Term,       refused  to  let  Stevens's  waggon  go  through  her 
gate,  and  they  said  she  ordered  them  to  refuse. 

Witnesses  far  Webb. 

1.  Richard  Williams.  —  Nine  days  after  Webb 
had  carried  her  corn,  she  ordered  a  gap  to  be 
opened  in  the  field  through  which  she  had  carried 
her  corn ;  plaintiff  might  have  had  the  tithes  if 
he  had  pleased ;  Stevens  said  she  might  take  the 
tithes,  and  he  would  not  sue  her ;  cannot  say  how 
many  bushels  there  were  on  an  acre;  the  tithe 
amounted  to  about  eleven  bushels  of  marketable 
wheat. 

2.  Thomas  Jones.  —  Tithe  was  set  out  as  the 
nine  parts  were  carried  away ;  Powell,  who  rented 
the  tithes  of  Stevens,  gathered  them  together,  and 
put  them  into  stacks ;  he  asked  Webb  which  way 
he  should  carry  the  tithes,  and  she  shewed  him  a 
place  in  the  hedge  which  divided  that  ground  from 
Peter  Emery's,  and  told  him  there  used  to  be  a 
gap,  and  the  tithes  used  to  be  carried  that  way, 
and  if  he  would  open  the  hedge  she  would  stand 
by  him,  which  he  refused,  unless  she  would  open 
it  for  him,  and  then  Powell  refused  to  take  the 
tithes ;  after  they  had  lain  in  the  field  nine  days, 
Webb  sent  deponent  to  open  a  gap  where  she  had 
earned  her  corn,  and  sent  to  plaintiff  to  tell  him 
he  might  carry  his  tithes  the  same  way ;  deponent 
told  him  so,  but  he  refused  to  take  the  tithes,  and 
said  he  might  be  sued  for  coming  on  the  ground, 
and  said  Webb  might  take  them  and,  pay  him  the 
value ;  there  were  about  eleven  bushels  of  wheat 
for  the  tithes. 
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5.  Int.  The  respondent  offered  to  take  the  tithe      £JJ£ 
of  the  plaintiff.  

3.  Thomas  Webb.— They  left  the  tithe  as  they   ^Ji^T 
loaded  the  nine  parts,  and  the  tithe  gatherer  j^^l0% 
made  them  up.    Powell  would  have  carried  the 
tithes  the  way  Webb  carried  her  corn,  but  she 
would  not  let  him ;  the  tithes  lay  a  fortnight  on 
the  ground. 

Dr.  Paul,  for  Stevens. — Two  questions  on  the 
statute;  1st.  Whether  the  tithes  were  duly  set  out 
before  the  nine  parts  were  carried.  2d.  Whether 
the  plaintiff  was  not  hindered  from  carrying  them 
away.  Tithe  ought  to  be  set  out  from  the  nine 
parts,  the  penalty  of  the  statute  is  incurred  in 
three  points ;  1st.  For  setting  it  out  without  the 
tithe  gatherer.  2d.  In  not  suffering  the  tithes 
to  be  carried  the  same  way  she  carried  her  corn. 
3d.  In  obstructing  the  carrying  them  away ;  the 
way  they  would  have  had  us  gone  was  sowed, 
and  there  is  no  proof  it  was  the  usual  way. 

Dr.  Hay,  same  side. — Suit  on  the  2d.  sect,  of 
stat.  2  and  3  Edw.  6.  c.  13.  penalty  double  value 
and  costs,  if  grain  is  carried  before  tithe  is  set  out. 
Same  penalty  if  parson  is  hindered  in  carrying 
his  tithes;  there  was  no  way  to  carry  them  off 
but  through  Webb's  gate. 

Dr.  Pinfold,  for  Webb.—  It  does  not  appear  in 
proof,  that  Stevens  is  impropriator.  Elizabeth 
Powell  says  the  tithe  was  set  out ;  it  is  not  de- 
nied that  the  usual  way  of  carrying  was  through 
Emery's  ground. 

Dr.  Bettesworth,  same  side.— -They  ought  to 
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arches      have  proved  the  quantity  and  value  of  the  tithes, 
1     and  ought  to  have  shown  the  way  Webb  went 

^tobMtalT  was  ^  usua*  waY»  *  Bulstrode,  p.  108,  the  ten- 
der is  more  than  the  value  of  the  tithes. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  this  case  did  not  come  within 
the  statute,  for  it  appeared  the  tithes  were  really 
set  out,  and  the  tithe  gatherer  made  no  objection 
to  them,  and  with  respect  to  the  obstruction  in 
carrying  them,  it  did  not  appear  that  the  way 
Webb  carried  her  corn  was  the  usual  way  of 
carrying  the  tithes,  which  it  lay  upon  the  plaintiff 
to  have  proved,  and  the  tender  appearing  to  be 
fully  as  much  as  the  single  value  of  the  tithes  in 
question — I  pronounced  the  tender  to  be  suf- 
ficient, and  dismissed  Webb,  but  without  costs, 
no  costs  having  been  given  to  Stevens  on  the 
grievance. 


Triii^Tera!       Barton  against  The  Rev.  Mr.  Ashton  (a). 

Upon  a  Motion. 

Articles ■dut-  Dr.  Simpson,  for  Ashton.  -  -The  Rev.  Mr.  Ash- 
^hde*:  ton,  parson  of  Lowth  in  Lincolnshire,  turned  out 
tfae*c«rt\rf  **is  parish  clerk,  Ralph  Barton,  and  appointed 
Antes,  tod  ip.  another  to  officiate,   and  then   articled  against 

plied  to  the  ^° 

Co«rt  or  Kiag's  Barton  in  the  consistory  of  Lincoln  for  misbe- 
°r  ?  oot  haviour  in  his  office  of  parish  clerk,  and  prayed 


hT  to*££eed  *at  his  license  might  be  revoked.  12th  June  1753 
in  both  courts ;  citation  returned.      15th  June,    appearance  for 

Assigned  to  do*  *  « 

dare  which  bo    Barton,  who  prayed  he  might  not  be  disturbed 

elects. 

(a)  Vide  supra,  p.  350. 
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pending  the  suit,  but  that  he  might  quietly  possess      akchfs 

the  office  till  sentence  should  be  given  against     1 

him.  Judge  assigned  to  hear  his  pleasure  there-  Bw^iiSu 
on ;  articles  admitted  ;  Barton  appealed  from  ad- 
mission thereof,  and  from  the  judge's  assigning  to 
hear  his  pleasure  on  Barton's  prayer.  Articles 
admitted  31st  July  1753  from  which,  &c.  he  im- 
mediately appealed.  11th  July  he  applied  to  the 
King's  Bench  for  a  mandamus  to  restore  him  to 
his  office.  We  pray  he  may  be  assigned  to  make 
his  option,  whether  he  will  proceed  in  the  King's 
Bench  on  the  mandamus,  or  in  this  court  on  the 
appeal. 

Dr.  Paul,  for  Barton. — Ashton  is  minister  of 
Lowth,  Barton  is  parish  clerk  there,  his  offence 
was  saying  that  Ashton.  was  a  great  rogue ;  a  rule 
only  for  a  mandamus  has  been  granted ;  the  ar- 
ticles were  afterwards  admitted  at  Ashton's  pe- 
tition. 

Affidavit  of  John  Gentle,  gent,  was  read  to 
show  that  Barton  was  proceeding  in  the  King's 
Bench,  and  had  obtained  a  rule  to  show  cause 
why  a  mandamus  should  not  go. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  Barton  ought  not  to  proceed 
in  both  courts,  and  assigned  him  to  declare,  the 
first  day  of  next  Hillary  Term,  whether  he  would 
proceed  in  the  King's  Bench  on  the  mandamus, 
or  in  this  court  on  the  appeal. 
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a  testator  ettab- 
liahed. 


By-Day  after  Lethes  against  Edsforth  and  Kyffin. 

Michaelmas 

DeoJm™ri2.       Dr.  Pinfold,  for  Lethes. — Thomas  Edsforth, 
The  capacity  of  bachelor,  died  31st  January  1752,  made  his  will 

30th  January  1752,  and  appointed  David  Lethes 
executor  and  residuary  legatee,  died  of  an  inflam- 
matory fever,  left  a  brother,  John  Edsforth,  and 
two  sisters,  Frances  Kyffin  and  Eleanor  Fish ;  gives 
5/.  a  year  annuity  to  each  of  his  sisters,  100/. 
to  his  niece  to  be  paid  at  her  age  of  21  years,  and 
all  the  residue  of  his  real  and  personal  estate  to 
David  Lethes,  the  executor.  Kyffin  and  Edsforth 
oppose  the  will ;  the  only  question  is  sanity  ;< 
great  intimacy  with  Lethes,  who  was  the  deceased's 
cousin,  and  disaffection  to  his  brother.  About 
nine  in  the  morning  of  30th  January,  Lethes  sent 
to  Mr.  Barber,  an  attorney,  to  make  deceased's 
will ;  Barber  was  a  stranger  both  to  deceased  and 
to  Lethes ;  deceased  was  butler  to  Lady  Lawson ; 
Lethes,  Newman,  and  another  present;  Barber 
asked  them  if  deceased  was  in  his  senses,  they 
said  yes,  and  then  he  talked  with  deceased,  who 
at  first  ordered  30*.  a  year  to  his  sisters ;  Lethes 
told  him  it  was  too  little,  then  he  said  he  would 
give  them  51.  but  absolutely  refused  to  give  his 
brother  anything,  and  then  his  niece  being  men- 
tioned he  gave  her  100/.,  he  then  gave  Lethes  the 
residue  and  made  him  executor.  Barber  ex- 
plained the  meaning  of  residue,  and  then  Barber's 
clerk  wrote  the  will,  and  it  was  read  to  the  deceased 
and  he  approved  it ;  the  deceased  wrote  at  first  his 


IX. 
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name  John  instead  of  Thomas,  but  it  being  taken   P*"oeAwi 

notice  of,  he  said  "  pho !  what  a  blockhead  am  I,"      1 

and  then  wrote  "Thomas  Edsforth;"  the  three  ^KtaT 
subscribing  witnesses  and  another  person  were  ^ __T^ 
present  all  the  time  ;  Lethes  acted  disinterestedly, 
for  he  told  Fish  her  brother  was  very  ill,  and  ad- 
vised her  to  go  to  him ;  the  physicians  and  James 
say  he  was  not  sensible,  but  from  instances  they 
prove  the  contrary. 

Dr.  Paul,  for  Edsforth  and  Kyffin. — Will  made 
at  ten  in  the  morning  of  30th  of  January ;  no  de- 
claration in  favour  of  Lethes  before  or  after  making 
it;  declarations  that  he  would  provide  for  his 
brother;  sending  for  Barber  solely  the  act  of 
Lethes ;  Barber  asked  deceased  about  his  fortune ; 
whole  will  made  by  interrogatories ;  at  first  said 
he  would  give  his  sisters  15,?.  a-year  a-piece ; 
was  in  convulsions,  but  yet  said  he  was  very  well. 
The  physicians  say  he  was  not  sensible  when  they 
were  with  him  about  the  time  of  making  the  will ; 
his  publication  of  the  will  was  only  repeating 
Barber's  words,  clear  proof-  of  total  incapacity. 
The  day  before  the  will  was  made,  he  declared  he 
would  make  none. 

Witnesses  far  Lethes* 
1.  John  Barber,  Gent.  —  About  nine  in  the 
morning  of  30th  January  1752,  deponent  was  sent 
for  to  Lady  Lawson's  house  to  make  a  will  for  the 
deceased ;  the  deponent  went  with  Newman ;  never 
before  saw  deceased  or  Lethes ;  deponent  asked 
the  persons  present  whether  deceased  was  sen- 
sible? they  said  "yes;"  deponent  asked  deceased 
what  this  fortune  was  ?  he  said  he  had  an  estate  of 
about  21/.  a  year,  and  300/.  in  money;  deponent. 
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pberooative  asked  him  how  he  would  dispose  of  his  fortune ; 

Coo  RT 

- 1      he  answered  he  would  give  1/.  10*.  a  year  to 

^Ic^mi^m  eack  °^  ^is  sisters;  Lethes  saying  it  was  too 
Tem,  little ;  deceased  said  "  Let  it  be  51.  a  year ;"  de- 
ponent and  Lethes  asked  deceased  what  he  would 
give  his  brother,  he  replied  "  Nothing,"  and  seemed 
uneasy  at  his  name  being  mentioned.  William 
Newman  put  the  deceased  in  mind  of  his  niece, 
and  the  deceased  said  he  would  give  her  100/., 
and  ordered  it  to  be  given  to  Lethes  in  trust  for 
her ;  his  brother  was  again  named  to  him,  but  he 
said  he  would  give  him  nothing ;  deponent  told 
him  a  great  part  of  his  estate  was  undevised, 
and  asked  him  to  whom  he  would  give  the  re- 
sidue and  make  his  executor ;  he  answered  "  Mr. 
Lethes,"  separately  to  each  question;  the  depo- 
nent explained  to  him  the  meaning  of  residue; 
the  deceased  said  he  understood  it ;  then  by  the 
deponent's  dictation,  deponent's  clerk  wrote  the 
will  pleaded ;  deponent  read  it  to  him ;  deceased 
approved  and  then  executed  it,  but  wrote  his  name 
"  John ;"  the  deponent  took  notice  of  it,  and  the 
deceased  then  said  "  Pho !  how  could  I  be  such 
a  blockhead  ?"  and  then  deceased  said  "  I  deliver 
this  as  my  act  and  deed,"  having  first  altered  his 
name ;  deponent  bid  him  repeat  "  I  publish  this 
as  my  last  will,"  and  then  deponent,  Newman, 
and  Davis  witnessed  it ;  the  deceased  was  of  sound 
mind,  &c. 

2.  Philip  Davis.  — The  deponent  is  clerk  to  Bar- 
ber, and  by  his  orders  followed  him  to  Lady  Law- 
son's  on  30th  January,  and  there  from  Barber's 
dictation,  who  received  the  instructions  from  the 
deceased  in  the  deponent's  presence,  wrote  the 
will  articulate ;  Barber  read  it  to  deceased  and  he 
approved  it ;  gives  same  account  of  execution  as 
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Barber;  deceased  appeared  to  be  perfectly  in  his  p«wooative 
senses,  &c.  deceased  was  a  stranger  to  deponent.        1 

3.  William  Newman.— The  deponent  was  fellow-  ^22h2T 
servant  with  the  deceased ;  the  deponent  went  for  TenB» 
Barber  at  Lethes's  desire ;  the  deceased  gave  Bar- 
ber instructions  for  the  will ;  Barber  asked  the 
deceased  several  questions  concerning  his  age  and 
fortune ;  the  deponent  asked  the  deceased  what 
he  would  leave  his  brother ;  he  said  "  Nothing  at 
all ;"  what  would  he  give  his  sister  Fish,  he  said 
"  15*.  a  year ;"  Lethes  said  it  was  too  little,  and 
then  the  deceased  said  he  would  give  his  sisters 
5/.  a  year  each ;  he  deposes  to  rest  of  instructions 
the  same  as  the  others,  particularly  to  the  de- 
ceased's giving  the  residue  to  Lethes,  and  making 
him  executor ;  the  deceased  a  second  time  said  he 
would  not  leave  his  brother  a  farthing ;  does  not 
remember  that  the  deceased  said  any  thing  on 
being  told  he  had  wrote  his  name  wrong ;  proves 
execution,  &c.  and  sanity  at  that  time. 

I.  Int.  On  night  of  29th  January  the  deponent 
was  with  deceased ;  at  two  in  the  morning  he  was 
delirious,  and  at  three  was  in  convulsions,  and  was 
not  quite  sensible  at  six  when  deponent  left  him. 
3.  Int.  About  seven  in  the  morning  of  30th  January 
the  deponent  told  Elizabeth  Mark,  the  deceased 
had  been  insensible.  4.  Int.  The  deponent  was 
sent  by  Lethes  for  Barber.  6.  Int.  Did  not  hear 
deceased  say  any  thing  when  he  wrote  his  name 
John.  7.  Int.  Verily  believes  the  deceased  was 
sensible  when  he  made  his  will. 

Witnesses  far  Edsforth  and  Kyffin. 
1 .  Thomas  James.  — Knew  the  deceased  for  four 
years  before  his  death ;  the  deceased  had  great  love 
for  his  brother  and  sister  Kyffin ; ,  saw  them  with 

VOL.  I.  H    H 
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p"* j>oawb  the  deceased  within  a  fortnight  before  his  death ; 

1      knows  the  deceased  maintained  his  brother  till  his 

Mfebttk^T  death,  attd  was  engaged  to  pay  his  house-rent; 
Term,  30th  January  1752  between  nine  and  ten  in  the 
morning  deponent  went  to  the  deceased,  found  with 
him  Lethes,  Newman,  and  a  maid  servant ;  the 
deponent  asked  him  how  he  did;  he  answered 
"  Indifferent,"  and  smiled ;  the  deceased  knew  the 
deponent ;  deponent  said  to  Newman,  "  I  think  it 
is  proper  the  deceased  should  settle  his  accounts," 
meaning  some  money  the  deponent  had  paid  for  him ; 
the  deponent  went  home  for  his  book,  and  returned 
immediately ;  met  Lethes  on  the  stairs,  and  told 
him  he  had  brought  his  book  for  the  deceased  to 
sign,  and  desired  him  to  be  a  witness ;  Lethes  said 
the  deceased  must  do  another  affair  first ;  the  depo- 
nent went  into  deceased's  room  and  found  there 
Barber,  &c.  and  deceased  said  he  would  have 
Lethes  come  in;  Davies  wrote  the  will  from 
Barber's  instructions  who  received  them  from 
Newman  and  Lethes,  but  before  Barber  directed  his 
clerk  to  write  any  legacy  he  asked  the  deceased 
if  it  was  to  his  mind,  and  he  answered  "  Yes,9'  but 
the  deponent  verily  believes  he  was  not  capable  of 
proposing,  and  he  did  not  propose  one  single 
legacy  but  seemed  quite  insensible  to  the  making 
a  will,  or  understanding  what  he  did ;  Barber  read 
the  will  to  the  deceased,  and  asked  him  if  it  was 
to  his  mind ;  he  answered  "  Yes,"  and  smiled,  but 
seemed  quite  senseless  ;  the  deceased  wrote  John 
as  his  Christian  name ;  Barber  told  him  of  it,  and 
after  ten  minutes  he  wrote  something  near  the 
word  John ;  he  appeared  quite  insensible ;  the  de- 
ponent asked  the  deceased  if  he  knew  what  the  ac- 
counts were  between  the  deponent  and  him ;  he 
answerfed  "  Yes,"  but  behaved  as  before,  senseless- 
ly ;  the  deponent  knew  the  deceased  did  not  know 
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the  accounts,  and  therefore  believing  him  to  be  in-  p"  ow?** 

sensible,  did  not  ask  him  to  sign  them ;  about  ten      

minutes  after  the  will  was  finished,  the  physicians    ^ESSmT 
came,  and  seemed  to  have  no  hopes  of  him.  J|JJ  12 

1.  Int.  Believes  the  deceased  had  greater  love 
for  his  brother  and  sister  than  for  Lethes.  6.  Int. 
Brother  often  disobliged  the  deceased,  but  the 
deceased  had  forgiven  him.  16.  Int.  The  room 
was  unlocked,  and  the  servants  went  backwards 
and  forwards*  20.  Int.  The  deponent  applied  to 
Lethes  to  pay  him  the  debt  due  from  deceased,  if 
the  will  should  be  good,  but  the  deponent  thought 
it  was  not. 

2.  Elizabeth  Mark. — The  deponent  was  fellow- 
servant  to  the  deceased  for  sixteen  years ;  heard  the 
deceased  say,  the  winter  before  he  died,  he  would 
leave  his  brother  an  annuity ;  he  had  affection 
for  his  sister  Kyffin  ;  at  seven  in  the  morning  of 
30th  January,  the  deceased  was  very  ill,  but  he 
said  he  was  very  well,  and  laughed ;  the  deponent 
sent  for  Lethes,  and  then  Dr.  Cliffan  was  sent  for; 
deponent  was  not  present  when  the  will  was  made, 
but  he  had  a  paper  in  his  hand  when  the  deponent 
went  into  deceased's  room  about  ten  that  morning, 
and  heard  him  say  "  This  is  my  last  will  and  tes- 
tament;" verily  believes  he  was  not  capable  of 
making  a  will. 

2.  Int.  The  deceased  and  Lethes  were  cousins, 
and  the  deceased  expressed  great  kindness  for  him. 
16.  Int.  Nobody  was  hindered  from  going  to  the 
deceased  while  the  will  was  making.  17.  Int. 
Lethes  sat  up  with  deceased  on  the  night  of 
30th  January. 

3.  Mark  Warkup. — Within  six  weeks  of  the  de- 
ceased's death,  deponent  heard  him  express  great 
kindness  for  his  sister  Fish,   and  say  he  would 
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provide  for  his  brother,  but  would  leave  the  money 
in  trust  for  him  ;  on  30th  January  at  nine  in  the 
morning,  Lethes  told  the  deponent  the  deceased 
was  dying,  and  at  same  time  said  he  had  sent  for  a 
lawyer  to  make  the  deceased's  will ;  the  deponent 
went  up  to  the  deceased,  and  asked  him  how  he  did ; 
the  deceased,  in  a  foolish,  smiling  way,  answered, 
"  Very  well,"  but  seemed  insensible ;  the  deponent 
then  said  to  Lethes,  "  The  deceased  cannot  be 
capable  of  making  a  will ;"  deponent  said  to  the 
deceased,  "  Rouse  up,  you  are  going  to  make  your 
will ;"  the  deceased  answered,  "  Yes,"  but  did 
not  seem  in  his  senses ;  on  29th  January,  the  de- 
ponent asked  the  deceased  to  make  his  will,  but 
he  absolutely  refused,  and  said  he*  would  not  till 
midsummer ;  he  was  then  sensible. 

13.  Int.  The  deponent  asked  the  deceased  if  he 
should  sit  up  with  him  that  night ;  he  said,  "  With 
all  his  heart;"  deponent  has  always  declared  that 
the  deceased  was  insensible. 

4.  Michael  Heron. — The  deceased  shewed  great 
love  for  his  brother  and  sisters ;  about  fourteen 
days  before  his  death,  he  told  the  deponent  he 
would  provide  for  his  brother. 

5.  Margery  Rule.  —  Affection  for  brother  and 
sisters  ;  the  deceased  maintained  his  brother  to  his 
death ;  at  eight  in  the  morning  of  30th  January, 
the  deponent  went  into  the  deceased's  room,  and 
found  him  singing  ;  he  seemed  to  be  convulsed  ; 
Dr.  Cliffan  was  with  deceased  between  nine  and  ten 
that  morning ;  soon  after  Barber  came  there,  depo- 
nent heard  Barber  read  to  the  deceased,  and  asked 
him  if  he  approved  of  it,  and  he  said,  "  Yes." 

1.  Int.  The  deceased  and  Lethes  great  friends. 
6.  Int.  Has  heard  the  deceased  complain  of  his 
brother,  but  knows  he  had  a  regard  for  him.  13.  Int. 
The  deponent  said  to  deceased,  "  I  am  sorry  you 
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have  not  left  your  poor  brother  any  thing ;"  he  an-  Pr"°°r*tivb 

swered,  "  He  will  have"  and  smiled.     14.  Int.      1 

The  deceased  wrote  letters  to  Lethes.  Mic^dmiT 

6.  Burroughs  Nash.  —  The  deceased  offered  to  ^  Ter«»  to 

°  December  12. 

be  security  for  Mr.  Kyffin  for  a  rent  of  65/.  a  year. 

7.  Robert  Taylor,  M.  D.  —  About  ten  in  the 
*  morning  of  30th  January,  the  deponent  visited  the 

deceased  as  a  physician  ;  he  was  then  delirious,  and 
apparently  dying,  and  deponent  verily  believes 
he  did  not  know  what  he  said  and  did ;  the  deponent 
staid  with  him  three  or  four  minutes ;  visited  him 
again  in  the  evening,  and  then  he  was  in  the  same 
condition,  and  incapable  of  making  a  will,  &c. 

JO.  Int.  The  deponent  infers  incapacity  from 
what  the  deceased  said.  9.  Int.  Respondent  thinks 
it  possible,  but  very  improbable,  that  the  deceased 
should  be  capable  of  making  a  will  between  the 
times  the  deponent  saw  him.  16.  Int.  The  de- 
ponent advised  Lethes  to  make  up  this  cause. 

8.  John  Cliffan,  M.  D. — The  deponent  attended 
the  deceased  three  weeks ;  on  30th  January,  about 
nine  in  the  morning,  Lethes  told  the  deponent  he  be- 
lieved the  deceased  was  dying;  the  deponent  went 
to  him ;  sometimes  he  spoke  sensibly,  and  at  others 
not,  but  believes  he  was  not  capable,  of  making 
a  will ;  the  deponent  saw  the  deceased  three  times 
that  day ;  at  all  times  he  was  incapable. 

6.  Int.  The  deceased  expressed  affection  for 
Lethes. 

Witnesses  for  Lethes. 
1.  Margaret  Dal  ton. — The  deponent  was  fellow- 
servant  with  the  deceased ;  never  heard  him  express 
regard  for  his  brother  or  sister  Kyffin ;  the  deceased 
was  angry  at  his  brother's  coming  to  him  in  his 
.illness;  the  deceased  and  Lethes  were  cousins;  be- 
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prekooative  Heves  the  deceased  had  greater  regard  for  him  than 

Court. 

1     for  his  brother  or  sisters ;  the  deponent,  about  seven 

Mi^Mi^T  *n  *^e  moming> saw  the  deceased  ;  the  deponent  at 
Term,  first  thought  him  not  sensible,  but  afterwards  he 
talked  very  sensibly ;  the  deceased's  brother  came 
while  the  will  was  making;  the  deceased  saw  him, 
and  the  deceased  then  seemed  in  his  senses,  and 
was  so  about  three  in  the  afternoon ;  between  two 
and  thrpe  in  the  afternoon  of  30th  January,  Fish 
and  Kyffin  were  with  the  deceased,  and  Kyffin 
then  asked  the  deponent,  "  How  long  has  my  bro- 
ther been  out  of  his  senses?"  the  deponent  an- 
swered, "  I  did  not  know  he  Was  out  of  his  senses ;" 
the  deceased  being  asked  if  he  knew  what  they  said, 
he  replied,  "  Yes,"  and  seemed  perfectly  sensible. 

2.  Joyce  Head.  —  Deposes  that  Lethes,  on 
29th  January,  told  Fish  her  brother  was  very  ill, 
and  advised  her  to  go  to  him  and  get  him  to  make 
a  will ;  she  replied,  "  Do  you,  Mr.  Lethes,  for  you 
have  more  influence  over  him  than  I." 

3.  Joseph  Jefferson.  —  Has  heard  the  deceased 
damn  all  his  family,  and  heard  him  say,  within 
six  months  before  he  died,  that  his  brother  was  a 
good-for-nothing  fellow ;  he  had  a  great  affection 
for  Lethes. 

4.  Moses  Paul  Juliott.  —  The  doctor's  prescrip- 
tions took  up  some  hours  in  making. 

Inventory. 
The  deceased  had  a  real  estate  of  about  20/.  a 
year,  one-half  of  it  copyhold,  which  devolves  on 
his  brother. 

Judgment  —  Sir  George  Lee, 
Upon  the  whole  evidence,  I  was  of  opinion  that 
the  deceased  was  in  his  senses  when  the  will  was 
made,  and  gave  sentence  for  it,  but  without  costs. 
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Timbrell  against  Rice  and  Welch.  imcbiehnu* 

Term, 
Daoember  12. 

Jane  Timbrell,  who  is  a  creditor  in  20/.  of  the  A  0l^|tor  eBlS. 
estate  of  James  Appleton,  deceased,  has  called  «!•*  ••  ■jjw**- 
Rice  and  Welch,  executors  of  Margaret  Appleton,  fecti  of  m  inte*- 
who  was  administratrix  to  her  husband,  James  uto' 
Appleton,  with  his  will  annexed,  and  residuary 
legatee,  to  give  in  an  inventory  of  James's  effects. 

Dr.  Jenner,  for  Rice  and  Welch  —  Said  that 
James  Appleton  made  his  wife  residuary  legatee 
for  life  only,  remainder,  after  her  death,  to  be 
equally  divided  between  Jane  Timbrell  and  others, 
and  made  said  Jane  Timbrell  and  others  executors, 
who  renounced.  That  Timbrell  may  take  probate 
of  James's  will,  and  then  may  sue  the  executors  of 
Margaret  for  the  effects ;  but  as  Margaret  was 
only  administratrix  to  her  husband,  there  was  no 
privity  continued  from  James  to  Margaret's  exe- 
cutors, and  therefore  they  were  not  liable  to  be 
called  to  give  in  an  inventory  of  James's  effects. 

Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion  Timbrell  was  entitled  to 
have  a  constat  of  James's  estate,  and  as  the  exe- 
cutors were  in  possession  of  it  by  their  executor- 
ship to  Margaret,  they  were  liable  to  give  in  an 
inventory,  and  accordingly,  I  decreed  that  they 
should  exhibit  an  inventory  of  James  Appleton's 
estate,  and  condemned  them  in  1/.  6s.  8d.  costs. 
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1754.  .  Helyar  v.  Helyar  (a). 

Caveat  Day, 

January  8. 

Tkeatatoteof         ^r«  Pinfold,  for  William  Helyar,  Esq. — Robert 

Sbifthe  in'  Hetyar>  Esq-  died  on  25th  June>  l75l»  a  bachelor ; 
trodootion  of     left  Mrs.  Johanna  Helyar  his  sister,  and  William 

tTprofMbeTet  Helyar,  Esq.  his  nephew,  and  two  nieces,  Martha 
tto+ZES?  Cosens  and  Mary  Pitcher,  who  are  cited,  but  do 
?o°i!ndoVtbewm  not  appear;  made  a  will,  dated  12th  February, 
death  of  the  ai-  1742,  duly  executed  and  attested  by  three  wit- 
B?tebiishedby  nesses ;  it  contains  real  and  personal  estate.  The 
u^fat  whh'I"  deceased  had  an  estate  at  Newton,  in  Cornwall, 
tof^wch'did "  w^^c^  was  kft  by  his  sister,  Lady  Coryton,  to  him 
not  appear,  had  and  his  sister  Johanna.     By  this  will,  he  leaves 

The  emotion  ^is  s^ster  bis  moiety  of  that  estate,  .and  2000/. ; 
of  a  leoond  will  he  had  another  estate  at  South  Taunton,  in  which 
purport  from  the  the  nephew  had  a  share  ;  this  estate  he  leaves  to 
nrooationofuie  h*8  nephew,  and  makes  him  executor  and  resi- 
fi»t,  uiongb  the  duary  legatee.      This  will  was  drawn  by  Mr. 

seoood  najr  not     -_       J         °^  * 

appear.  JNewman,  an  attorney.     Deceased,  at  the  time  of 

uUVflaTthafi  maI"ng  it,  declared  he  left  his  estate  to  his 
wui  nerer  oot  of  nephew  to  preserve  it  in  the  male  branch,  and 

the  deceased'!  r  r  * 

custody,  and  not  appearing  at  bu  death,  has  been  destroyed  by  the  deoented. 

Some  aot  of  rerital  is  neceuarj  to  republish  a  will  whiob  has  been  destroyed  by  the  making  of 
seoond  will  of  a  oontrary  tenor. 

(a)  An  authentic  report  of  this  case  has  long  been  a  desidera- 
tum to  those  who  take  an  interest  in  questions  of  testamentary 
law.  It  involves  the  consideration  of  some  difficult  and  much-con- 
troverted points ;  and  perhaps  no  case  has  been  more  frequently  cited 
or  so  much  misunderstood.  The  judgment,  also,  is  highly  credit- 
able to  the  learning  and  judicial  attainments  of  Sir  George  Lee, 
and  the  perusal  of  it  will  satisfy  the  reader  of  the  erroneous  im- 
pression of  those  persons  who  have  maintained  that  the  principles 
laid  down  by  Lord  Mansfield,  in  the  case  of  Goodright  on  the 
demise  of  Glazier  v.  Glazier,  4  Burr.  2512.,  are  diametrically 
opposed  to  those  on  which  the  judgment  in  this  case  is  founded. 
In  point  of  fact,  the  circumstances  of  the  two  cases  are  widely 
different,  and  the  judgment  in  each  instance  is  a  legal  conclusion 
deduced  from  the  circumstances  of  the  particular  case. 
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desired  Newman  to  persuade  the  nephew  to  make  PR^,£IV*- 

his  will  also,  and  give  his  estate  to  the  deceased ; 1 

he  did  so',  and  both  wills  were  dated  the  same  day,    C££^D8Y' 
and  duplicates  made  thereof  and  exchanged.    The 
factum  of  the  deceased's  will  and  his  sanity  are  ad- 
mitted ;  but  the  sister  opposes  the  deceased's  will 
on  this  point,  viz.,  that  on  17th  December,  1745, 
the  deceased  made  and  executed  another  will,  and 
therein  appointed  his  sister  executor  and  resi- 
duary legatee,  and  that  he  did  not  name  his  ne- 
phew in  it ;  there  was  in  it  a  clause  revoking  all 
former  wills.    Vincent  Darley  says  he  made  a 
will  for  the  deceased  at  that  time,  but  cannot  say 
who  was  executor,  or  whether  there  was  a  revo- 
catory clause ;  the  other  witness  speaks  only  to 
execution.    The  deceased  took  this  last  will  into 
his  custody,  and  it  has  not  been  seen  since,  and 
was  not  in  being  at  his  death.     The  deceased  was 
in  Cornwall  the  winter  before  he  died,  but  died  at 
South  Taunton ;  he  carried  a  hair  trunk  with  him 
thither,  which  was  placed  in  his  room,  and  he  kept 
the  key  in  his  pocket.     He  died  of  a  dropsy,  his 
sister  and  nephew  were  both  with  him.  His  bureau 
and  rooms  were  sealed  up  within  two  hours  after 
his  death.    Two  persons  of  a  side  were  appointed 
by  each  party,  who  searched  for  a  will  the  next 
morning ;  the  seals  were  found  entire ;  they  first 
searched  the  hair  trunk,  and  there  found  the  will 
dated  12th  February,  1742,  which  is  propounded. 
The  deceased  was  engaged  in  a  chancery  suit  re- 
lating to  his  estate  at  Newton ;  the  will  was  tied 
up  with  papers  relating  to  that  estate,  and  there 
was  money,  &c.  in  the  trunk.  The  sister  said  there 
must  be  another  will.     They  then  sent. to  Newton 
to  seal  up  his  study  there,  and  likewise  to  London 
to  seal  up  the  deceased's  chambers  in  the  Temple. 
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Pe  cotrt.1™  ^e  8ame  persons  who  searched  at  Taunton  searched 
at  Newton,  but  found  no  will  of  the  deceased ; 

^IZlr^l7.'  but,  in  an  open  trunk  in  his  study  at  Newton,  they 
found  the  duplicate  of  William  Helyar's  will  with 
papers  of  no  consequence ;  search  was  afterwards 
made  at  the  deceased's  chambers,  but  no  will  was 
found  there.  Pleas  of  affection  and  disaffection 
have  been  given  in  on  both  sides.  It  is  suggested 
that  the  deceased  was  angry  with  his  nephew  for 
marrying  Miss  Weston  in  1743,  but  it  will  appear 
he  was  afterwards  well  satisfied  therewith.  In 
1744  and  1745,  he  was  godfather  to  William's 
children,  and  they  had  transactions  together  upon 
money  matters  and  accounts.  In  May,  1751,  they 
met  and  settled  accounts,  and  the  deceased  ever 
received  William  with  great  kindness.  In  1751, 
the  deceased  was  about  buying  an  estate  because 
it  was  near  his  nephew's ;  he  wrote  letters  of  affec- 
tion to  William.  We  have  pleaded  the  deceased's 
dislike  to  his  sister ;  she  and  William  were  always 
upon  bad  terms.  Deceased  and  his  sister  did 
live  together  in  Cornwall,  and  corresponded  when 
separate.  The  points  are,  1st,  Whether  our  will 
is  revoked  ?  2dly,  Whether  there  is  not  evidence 
of  acts  done  by  the  deceased  which  will  amount 
to  a  republication  ? 

Dr.  Smalbroke,  same  side.  —  The  nephew,  after 
his  marriage,  made  dispositions  of  his  estate  contrary 
to  his  will.  They  have  pleaded  circumstances  to 
infer  that  John  Shury,  the  deceased's  servant,  took 
away  the  last  will  after  the  deceased's  death. 

Dr.  Clarke,  same  side. — The  single  question  is, 
whether,  under  the  circumstances  of  this  case,  the 
last  will  has  revoked  the  former. 
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Dr.  Paul  contri,  for  Mrs.  Johanna  Heiyar.  —  *b*rogativk 

.  Court. 

The  deceased  was  a  lawyer.     We  do  not  dispute 

the  factum  of  the  will  dated  12th  February  1742,    *%£££' 
the  design  was  to  exchange  wills.     William,  the 
father  of  the  deceased,  died  in  September  1742, 
he  left  his  money  to  the  deceased,  but  his  real 
estate  went  to  the  nephew.     Both  wills  were  made 
with  the  prospect  of  gain.     In  1743,   William 
married  contrary  to  the  deceased's  liking;   the 
deceased  told  his  nephew  thereupon,  "  that  he 
had  made  his  will  and  given  him  40,000/.,  but 
damn  me  if  you  shall  now  have  a  farthing/'    Jo- 
hanna made  her  will  in  June,  1745,  and  appointed 
deceased    her    executor   and  residuary  legatee. 
Deceased  declared  he  had  made  his  will  in  the 
country,  which  was  the  will  of  17th  December, 
1745.     Darley,  the  writer  of  it,  swears  he  believes 
the  sister  was  executrix  and  residuary  legatee* 
The  nephew  knew  there  was  a  second  will ;  on 
the  search,  declared  he  was  sure  there  was  another 
will,  and  said  he  knew  where  it  was.     William 
made  several  wills  after  his  marriage ;  so  that  the 
exchange  of  wills  was  at  an  end.     The  deceased 
and  William  had  several  quarrels.    The  deceased 
never  went  to  the  nephew's  house  after  his  mar- 
riage ;  never  saw  his  wife  or  any  of  his  children. 
Just  before  his  death,  the  nephew  came  to  him 
and  he  was  angry  thereat.    The  deceased  wrote 
very  affectionate  letters  to  his  sister ;  the  letter  of 
19th  January  1744,  shews  he  was  not  godfather 
to  William's  child  from  affection.     The  case  will 
turn  chiefly  on  the  revocation  by  the  second  will. 
Great  reason  to  suspect  the  deceased's  servant, 
John  Shury,  had  taken  the  last  will  out  of  the 
deceased's  chambers.     It  is  clear,  in  point  of  law, 
that  the  execution  of  a  later  will  destroys  a  for- 
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prerogative  mer,  and  that  the  former  cannot  be  revived  without 

Court. 

some  new  act,  and  the  practice  has  been  so. 

CjInolrj  s.$  Dr.  Simpson,  same  side.  —  Questions  of  law  — 
the  revocation  by  a  latter  will ;  no  proof  that  the 
second  will  was  cancelled ;  if  it  was,  acts  were 
done  to  revive  it. 

On  12th  Feb.  1742,  William  and  Newman  went 
to  the  deceased  at  Newton  to  settle  accounts.  The 
deceased  then  made  a  will,  merely  with  a  view  of 
William's  doing  the  same ;  the  deceased  would  not 
execute  his  will  till  his  nephew  had  first  executed 
his.  In  August,  1743,  William  and  Newman  went 
again  to  Newton,  and  then  got  from  the  deceased  the 
family  settlement,  in  order  for  William's  making  his 
marriage  settlement.  Mr.  Bennet  swears  that  the 
deceased  told  him  that  William  denied  any  intention 
of  marrying  Miss  Weston,  and  proves  declarations 
of  deceased's  disaffection  to  William,  and  that 
William  should  have  nothing  from  him.  The 
deceased  asked  Bennet  if  he  could  not  alter  his 
will  by  codicil.  The  deceased  expressed  great 
joy  at  his  sister's  making  her  will.  Darley  proves 
factum  and  execution  of  the  second  will  and 
instructions,  and  Honor  Pearse  proves  execution, 
and  that  the  deceased  took  it  into  his  custody. 
Subsequent  declaration  that  he  had  made  such 
will,  and  full  proof  that  William  declared  after 
the  deceased's  death,  that  he  knew  there  was 
another  will,  in  which  Johanna  was  executrix, 
and  said  he  knew  where  it  was,  but  would  not 
tell.  There  is  full  proof  of  a  second  will  exe- 
cuted, but  no  proof  that  it  was  cancelled  by  the 
deceased.  Upon  the  deceased's  death,  the  key  of 
the  hair  trunk  was  taken  out  of  his  pocket,  and 
given  by  Webber  to  Shury,  two  hours  before  the 
doors  were  sealed  up,  and  the  next  morning  the 
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key  was  found  in  the  trunk,  and  therefore  Shury  Pr^00°rattivb 

must  have  been  at  it  before  the  doors  were  sealed — 

up.  Shury  was  the  last  person  in  the  deceased's  ^^Jfff' 
study  at  Newton,  when  the  deceased  left  the  place, 
and  a  trunk  was  found  there  open,  from  which 
probably  Shury  took  the  will  pleaded.  Search 
was  made  at  the  Temple  for  a  will ;  the  doors  there 
were  sealed  up,  but  the  laundress  had  free  access 
for  some  days  before ;  Shury  had  one  key  of  the 
chambers  which  he  kept  for  a  fortnight.  The  third 
key  was  found  by  Shury  in  a  drawer  at  the  cham- 
bers, which  had  been  fully  searched,  and  no  key 
then  found.  The  will  pleaded  was  found  among 
deeds  which  concerned  Johanna.  It  is  improbable 
the  deceased  should  put  it  there,  when  it  was  a 
will  to  defeat  her.  A  good  deal  of  evidence  at- 
tempted to  prove  the  deceased's  affection  to  Wil- 
liam ;  William  seldom  saw  the  deceased,  only  when 
they  had  accounts  concerning  their  lime-works  to 
settle.  Shurv  sent  for  William  when  the  deceased 
was  ill,  without  his  privity.  Divers  declarations 
from  the  deceased  of  his  dissatisfaction  at  Wil- 
liam's marriage.  In  1747,  great  quarrel  between 
the  deceased  and  William  on  settling  their  ac- 
counts, which  the  deceased  spoke  of  to  his  death. 
In  September,  1749,  the  deceased  spoke  very 
slightingly  of  William.  The  deceased  and  Wil- 
liam's family  never  visited,  and  the  deceased 
never  went  to  William's  house.  Affection  to  his 
sister  appears  from  the  deceased's  letters,  and 
from  full  evidence.  The  grand  point  is  the  ques- 
tion of  law. 

Drs.  Hay  and  Bettesworth,  same  side.  —  We 
insist  that  the  will  pleaded  was  put  into  the  trunk 
by  Shury. 
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PR"  wA"TE  Witnesses  for  William  Helyar. 

1.  John   Newman.  —  Proves   instructions    in 

Cj^^ff  writing  from  the  deceased  for  making  the  will  of 
12th  February  1742,  and  his  drawing  it  and  a 
duplicate  pursuant  thereto ;  the  deceased  approved 
and  executed  it  in  the  presence  of  the  deponent 
and  John  Cox  and  William  Wells,  and  a  duplicate, 
and  they  attested  them ;  the  deceased  was  then 
of  sound  mind,  &c. 

2,  Int.  The  deceased  said  he  wished  his  estate 
to  go  in  the  male  line,  and  he  desired  the  respond- 
ent to  speak  to  William  and  get  him  to  make  his 
will,  and  give  his  estate  to  the  deceased.  The 
respondent  did  speak  to  William,  and  he  made  his 
will,  in  which  he  gave  all  his  estate  to  the  de- 
ceased except  a  few  legacies,  and  made  the  de- 
ceased executor  and  residuary  legatee.  The  depo- 
nent drew  wills  for  both ;  the  deceased  delivered 
duplicates  of  each,  which  the  deponent  made,  and 
William  executed  his  will  and  duplicate,  and  sent 
one  part  to  deceased ;  and  then  the  deceased  exe- 
cuted his  will  and  duplicate,  and  sent  one  part  to 
William.  William  some  time  after  married,  and 
on  the  birth  of  a  daughter  made  a  new  will. 
3.  Int.  William  settled  part  of  his  estate  on  his 
marriage,  and  he  has  since  made  several  wills. 

5.  Int.  In  a  day  or  two  after  the  deceased  died ;  upon 
search  the  will  pleaded  was  found  in  the  deceased's 
trunk,  no  will  was  found  at  Newton  or  at  the  Temple. 

6.  Int.  The  doors  of  the  chambers  at  the  Temple 
were  sealed  on  behalf  of  both  parties.  7.  Int.  The 
interests  of  the  deceased  and  William  under  each 
others  wills  were  nearly  equal.  9.  Int.  The  de- 
ceased often  travelled  near  William's  country  house. 

2.  John  Cox.  —  Proves  execution  of  the  will 
*»  pleaded,  and  capacity. 
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3.  William  Wells.— The  same.  pmrwati™ 

9.  Int.  William's  house  is  about  ten  miles  out  of     

deceased's  road  from  his  own  house  to  London.    *Z!LvE' 
10.  Int.  William  went  to  the  deceased,  but  the 
deceased  never  visited  him  or  his  wife. 

The  will  read. 

Witnesses  for  Johanna  Hetyar. 

1.  William  Bennet,  Esq. — The  deponent  first 
knew  the  deceased  in  1789,  and  was  concerned  for 
him  as  a  lawyer ;  the  deceased  was  a  barrister  at 
law ;  great  affection  between  the  deceased  and  his 
sister  Johanna;  Lady  Coryton  their  sister  left 
Newton  to  the  deceased  and  Johanna  as  tenants  in 
common,  and  they  lived  there  together ;  the  de- 
ceased's father  made  him  executor,  and  gave  him 
most  of  his  personal  estate,  and  his  real  estate 
descended  to  William;  about  1743  the  deceased 
told  the  deponent  that  William  solemnly  denied  he 
was  going  to  be  married  to  Miss  Weston,  but  said 
that  a  day  or  two  after  William  asked  for  the  de- 
ceased's mother's  marriage  settlement,  and  that  he 
had  let  him  have  it,  and  the  deceased  said  to  Wil- 
liam, "  I  have  made  my  will  and  given  you  40,000/. 
but  damn  me  if  you  shall  have  a  farthing  of  it;" 
and  asked  the  deponent  if  he  could  not  alter  his 
will  by  a  codicil. 

2.  James  Willis. — Proves  affection  between  the 
deceased  and  the  producent;  believes  it  lasted  till 
his  death ;  they  were  joint  owners  of  Newton ;  after 
William's  marriage  the  deceased  said  William  had 
very  much  offended  him  by  not  consulting  him  on 
his  marriage — adding  that  he  had  provided  for 
him  very  largely  by  his  will,  but  he  was  resolved 
he  should  not  now  have  a  penny. 
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Court. 

Caveat  Day, 
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7.  Int.  Respondent  is  solicitor  for  the  producent 
in  a  cause  against  William  in  chancery. 

3.  Elizabeth  Clements, — The  deponent  was  often 
at  Newton  with  the  deceased  and  the  producent ; 
they  lived  together  in  perfect  great  harmony ;  the 
deponent  heard  the  deceased  speaking  of  William 
say,  "  Since  he^is  married  to  Betsy  Weston,  let  me 
be  damned  if  ever  he  has  a  groat  of  mine ;"  the  de- 
ceased's sister,  Mary  Helyar,  died  in  October  1745. 

4.  Vincent  Darley,  Gent. — The  deponent  knew 
the  deceased  ten  years  ;  Lady  Coryton  died  about 
1740,  and  left  her  estate  at  Newton  to  the  deceased 
and  Johanna ;  the  deceased  and  she  lived  in  perfect 
harmony  together;  on  the  17th  December  1745,  the 
deceased  desired  the  deponent  to  draw  a  will  for 
him,  and  as  the  deponent  best  remembers,  he  drew 
it  from  verbal  instructions  then  given  him  by  the 
deceased,  and  the  deceased  approved  it,  and  then 
the  deponent  engrossed  it,  and  the  deceased  ap- 
proved and  executed  it  in  the  presence  of  the  de- 
ponent, Honor  Pearse,  and  Elizabeth  Cornish,  now 
dead,  who  attested  it ;  the  deceased  was  then  of 
sound  mind,  &c. ;  the  deponent  does  not  remem- 
ber that  the  deceased  ordered  a  revocatory  clause 
to  be  inserted,  but  believes  there  was  such  a  clause 
in  the  will  because  it  is  usual ;  he  cannot  positively 
say  Johanna  Helyar  was  executrix  and  residuary 
legatee,  but  to  the  best  of  his  remembrance  and 
belief,  she  was  both  ;  the  deceased  took  the  will 
into  his  own  custody;  he  does  not  remember  the 
particular  legacies. 

1 .  Int.  2do  loco.  Does  not  remember  that  any 
person  was  present  at  giving  the  instructions  for 
the  said  will,  or  at  the  reading  of  it  to  deceased, 
or  execution,  except  the  subscribing  witnesses; 
the  deponent  never  saw  the  will  afterwards. 
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5.  Honor  Pearse.—  Deceased  and  producent  pmrooatiy* 
kept  house  jointly  at  Newton ;  deceased  was  ab- 
sent from  Newton  two  years  as  she  believes,  be- 
cause his  sister  could  not  be  there ;  great  affec- 
tion between  deceased  and  producent  to  his 
death ;  kind  letters  passed  between  them ;  deceas- 
ed's father  left  him  his  personal  estate^and  his  real 
estate  went  to  William ;  has  often  heard  the  deceas- 
ed express  displeasure  at  William's  marriage ;  Mary 
Helyar  died  29th  October  1745 ;  he  proves  execu- 
tion of  a  will  in  December  1745  by  deceased,  in  pre- 
sence of  deponent,  Darley,  and  Elizabeth  Cornish, 
since  dead ;  the  deceased  declared  it  to.  be  his  will 
and  they  then  witnessed  it;  about  four  months  before 
the  deceased  died,  the  deponent  heard  him  speak  of 
the  quarrel  between  him  and  William  in  1747,  and 
said  William  said  to  him,  "  I  wish  I  had  a  sword, 
and  I  would  run  you,  sir,  through  the  guts ;"  men- 
tions expressions  of  dislike  to  William. 

4.  Int.  Deceased  was  six  weeks  at  Newton 
when  his  sister  was  not  there.  3.  Int.  2do  loco. 
Deponent  did  not  hear  the  said  will  read,  or  instruc- 
tions given  for  it ;  does  not  know  the  contents  of  said 
will  of  December  1745;  9.  Int.  1  mo  loco.  Pro- 
ducent would  not  see  William  when  he  was  at 
Newton. 

6.  Neal  Ashby,  Gent, — There  appeared  to  be 
good  harmony  between  the  deceased  and  his  sister ; 
deceased  expressed  displeasure  against  William, 
and  talked  about  William's  getting  his  writings 
from  him  ;  in  June  1745  Johanna  made  a  will,  in 
which  she  gave  her  moiety  in  Newton  to  the  deceas- 
ed, and  the  greatest  part  of  her  effects ;  thedeceased 
was  much  pleased  thereat ;  a  fortnight  or  th  ree  weeks 
after  the  deceased  told  the  deponent  he  should 
make  his  will,   and  afterwards  at  London  de- 
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perrooatiti  ceased  told  deponent  he  had  made  his  will  in  the 
country. 

C}It£^8?'  7.  Int.  Soon  after  the  deceased's  death  the  depo- 
nent and  Mr.  Gapper  sealed  up  the  deceased's  study 
in  London,  and  a  padlock  was  put  upon  the  door ; 
the  deponent  had  the  key  of  the  padlock,  and  Gap- 
per of  the  door.  10.  Int.  Deponent  was  present  at 
the  search  for  the  will  at  deceased's  chambers ;  a 
strict  search  was  made,  but  no  will  was  found ; 
die  doors  were  found  sealed  up  as  they  were 
originally,  when  they  came  to  search ;  Respondent 
has  no  suspicion  that  the  doors  had  been  opened. 

7.  Neale  Webber* — Deponent  was  the  deceased's 
attorney ;  deceased  and  his  sister  behaved  kindly 
to  each  other ;  Sunday  before  deceased's  death 
(who  died  on  Tuesday)  William  came  to  deceased's 
house,  and  deceased  was  very  angry  with  one 
Easterbfoke  for  going  for  William  without  de- 
ceased's knowledge,  and  said  to  him,  "  How 
dare  you  go  for  him  without  my  knowing  it." 

3.  Int.  Respondent  did  not  observe  that  de- 
ceased behaved  uncivilly  to  William.  4.  Int. 
Respondent  found  a  key  in  deceased's  pocket  at 
his  death  and  gave  it  to  John  Shury. 

8.  Sarah  Astal. — Deponent  is  servant  to  the  pro- 
ducent ;  deceased  and  producent  lived  together  in 
great  harmony  and  corresponded  when  absent ; 
deceased  died  at  Taunton ;  deponent  was  present 
the  next  day  when  search  was  made  for  his  will ; 
will,  dated  in  1742,  Was  found  in  a  trunk  in  a 
Closet  in  deceased's  room*  and  William  then  said 
"  This  is  one  will,  but  I  have  another ;"  deponent 
said  the  producent  knew  of  one  made  by  Darley  five 
xx  six  years  ago ;  William  said  he  did  not  mean 
that,  but  meant  one  made  three  years  ago,  in 
wtiich  his  aunt  the  producent  was  executrix. 
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!4.  Int.   John    Shmy  was    present  at   such  *»e«*oeATWB 
search ;  the  respondent  went  to  tell  the  producent     __ 
of  the  will  found.  %5Js?' 

9.  William  Hole. — Great  affection  between  de- 
ceased and  producent;  kept  house  at  Newton 
jointly ;  before  William's  marriage  often  heard  the 
deceased  express  great  dislike  of  it,  and  the  same 
since,  and  he  would  not  see  him  for  several  years 
after,  and  believes  deceased  was  never  reconciled 
to  him ;  and  deponent  has  heard  deceased  com- 
plain of  William's  behaviour  to  him  till  within  a 
short  time  of  his  death ;  deponent  was  present  at 
finding  the  will,  and  William  then  said  "I  am 
very  well  satisfied  there  is  another  will,  and  I 
know  where  it  is ;"  some  body  then  present  said, 
Sir,  if  you  know  where  it  is,  you  may  save  us  the 
trouble  of  going  into  Cornwall  to  look  for  it,  he 
replied,  "  Sirs,  you  may  go  look  for  it  in  Corn- 
wall, and  if  you  do  not  find  it,  then  I  will  tell  you 
where  it  is." 

12.  Int.  Theday  the  deceased  died,  all  his  chests, 
&c.  were  sealed  up,  and  the  next  day  it  was  agreed 
that  search  should  be  made ;  first  in  deceased's 
closet  in  an  hair  trunk ;  there  the  will  was  found ; 
in  said  trunk  there  were  some  papers  of  no  conse- 
quence, and  some  relating  to  a  cause  in  chancery ; 
both  William  and  John  Shury  said  there  was 
another  will.  13.  Int.  The  next  day  they  went 
to  Newton  to  search  for  a  will,  but  found  none. 

10.  Amos  Dridge. — Deposes  to  affection  be- 
tween deceased  and  producent,  and  joint  house- 
keeping ;  the  will  pleaded  was  found  in  a  bundle  of 
papers  in  a  hair  trunk ;  and  William  then  declared 
there  was  another  will  made  by  deceased  a  few 
years  before,  and  said  if  they  did  not  find  it  in 
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prerooatiyb  Cornwall  he  would  tell  them  were  it  was,  but 
1      would  not  tell  them  then,  though  pressed. 

^Imw0*/'  **'  ^°*ln  Hood. — Deceased  and  producent  al- 
ways behaved  with  great  affection  towards  each 
other. 

12.  Grace  Verrier.  —  The  same.  Has  not  been 
with  them  together  in  company  since  the  year 
1742. 

13.  John  Hay.  —  Deposes  to  great  affection  be- 
tween deceased  and  producent;  in  1750  deceased 
expressed  great  dissatisfaction  at  the  quarrel  be- 
tween him  and  William  in  1749. 

14.  John  Hicks.  Deceased  and  producent 
kept  house  jointly  ;  they  behaved  with  very  great 
affection  towards  each  other,  and  believes  it  con- 
tinued to  his  death. 

15.  Countess  of  Clancarty.  —  Deponent  was 
often  in  company  with  deceased  and  producent, 
and  they  appeared  to  have,  and  deponent  believes 
had,  very  great  affection  for  each  other ;  producent 
seemed  greatly  alarmed  at  deceased's  illness,  and 
she  would  have  gone  to  him,  with  a  rash  on  her, 
but  deponent  advised  her  not  to  go  then,  but  she 
did  go  soon  after. 

10.  Int.  Diligent  search  was  made  for  a  will  at 
deceased's  chambers,  but  none  was  found;  the 
doors  were  found  sealed  up. 

16.  John  Damarell.  — Deceased  and  producent 
lived  in  good  friendship,  and  jointly  kept  house  at 
Newton ;  does  not  know  that  the  deceased  disliked 
William's  marriage.  In  1 747,  deceased  and  William 
met  to  settle  accounts,  and  no  dispute  happened 
about  the  accounts,  but  in  the  evening  a  quarrel 
arose  between  William  and  deponent,  and  William 
insisted  that  the  deponent  should  ask  his  pardon  : 
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accounts,   in  May   1751,  were  settled  between  p***ooatit« 

"  COORT. 

William  and  deceased  in  a  very  friendly  manner. 

1.  and  4.  Int.  Deceased  was  very  little  at  New- 
ton. 12. Int.  In  an  hour  after  deceased's  death,  his 
closet,  &c.  were  sealed  up ;  in  the  trunk  with  the 
will  was  a  book  of  accounts  of  all  deceased's  secu- 
rities, &c. ;  deceased  was  careful  of  said  trunk. 

1.  Int.  2do.  loco.  On  23d  September  1749, 
did  not  hear  of  any  will  lately  made  by  deceased. 
A  dispute  arose  on  that  day  between  deceased  and 
William,  about  some  interest  money,  but  depo- 
nent heard  nothing  said  of  a  will.  2d.  Int.  De- 
ceased in  1751  received  William  very  friendlily ; 
believes  deceased  had  William's  interest  very  much 
at  heart,  and  did  not  intend  to  disinherit  him. 
5th.  Int.  Webber  declared  the  deceased  was  in 
danger,  and  therefore  William  was  sent  for. 

17.  Elizabeth  Damarell.  —  Deposes  to  affec- 
tion ;  deceased  told  deponent  that,  in  1749,  Wil- 
liam said  to  him,  "  if  I  had  a  sword,  I  would  run 
you  through  the  guts." 

18.  Christopher  Symmonds.  —  Deponent  was 
coachman  to  deceased;  he  and  producent  lived 
affectionately  together.  Easterbroke  went  to  ac- 
quaint William  that  deceased  was  very  ill,  and 
fetched  him  ;  deceased  asked  deponent  who  sent 
for  William  ;  deponent  said  he  did  not  know ;  de- 
ceased replied  "  Nor  I  neither,"  and  seemed  to 
be  in  no  hurry  about  his  coming. 

1.  Int.  2do  loco.  Deponent  never  attended  the 
deceased  in  London. 


Witnesses  for  William  Hetyar. 
1.  Clement  Cattrell.  —  In  their  fathers   life- 
time deceased  and  Johanna  quarrelled. 
191.  Int.  William  is  passionate. 
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2.  John  Cox.  —  Deceased  and  Johanna  did  not 
seem  to  live  in  a  friendly  manner ;  has  heard  him 
talk  to  his  sister  Mary,  but  not  to  Johanna ;  depo- 
nent has  reason  to  believe  deceased  approved  of 
William's  marriage,  for  he  kindly  enquired  of  de- 
ponent after  William's  wife.  -;:'i \^  / 

18.  Int.  Deponent  never  saw  deceased  &E  Wil- 
liam's house.  24.  Int.  Does  not  know  deceased 
ever  visited  William,  or  ever  saw  his  wife  and 
children.  44.  and  45.  Int.  In  May  175 1, William 
went  to  deceased's,  but  deceased  kept  his  room, 
and  deponent  did  not  see  him,  19.  Int.  2do  loco. 
Has  not  seen  deceased  and  his  sister  together  since 
the  death  of  their  father. 

3.  William  Alter. —  Deponent  never  observed 
any  affection  between  deceased  and  Johanna. 

19.  Int.  Has  not  been  in  company  with  them 
for  ten  years. 

4.  John  Clinick.  —  In  their  father's  time  de- 
ceased and  Johanna  did  not  seem  to  agree. 

19.  Int.  Has  not  seen  deceased  since  his  father's 
death. 

6.  Phillis  Cox.  —  Never  saw  any  thing  but  dis- 
agreement between  deceased  and  his  sister  Johan- 
na ;  has  heard  and  believes  deceased  and  produ- 
cent  never  visited. 

19.  Int.  Has  not  seen  deceased  and  Johanna 
together  since  their  father's  death. 

7.  Thomas  Taylor.  —  In  March  1751,  deponent 
went  to  deceased  about  selling  him  an  estate  near 
to  his  nephew's ;  deponent  said  he  supposed  de- 
ceased intended  it  for  his  nephew ;  he  replied, 
"  Probably  they  may  go  together." 

1.  Int.  4to.  loco.  Shury  brought  deponent  a 
paper,  and  asked  him  if  that  was  not  the  conversa- 
tion between  deceased  and  deponent ;  and  depo- 
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nent  said  the  paper  was  too  full,    2.  Int.  Bespon-  Fa^BoQ0RATTlvl 

dent  refreshed  his  memory  by  frequently  talking     1 

with  Trist  before  Shury  came  to  respondent.  ^JSaJs* 

8.  Rev,  Mr.  Daubney. —  Deceased  died  at 
seven  in  the  morning,  and  soon  after  the  closets, 
&c.  were  sealed  up  till  next  day.  Never  heard  de- 
ceased visited  William's  family. 

9.  John  May  hew.  < —  Deponent,  servant  to  Wil- 
liam fourteen  years,  was  with  him  at  deceased  s 
house  when  deceased  died;  deponent  wept  to 
Newton  to  seal  up  deceased's  study. 

10.  Int.  Never  knew  deceased  visit  William's 
family* 

10.  John  Damarell.  —  Believes  it  was  de- 
ceased's intention  his  estate  should  go  in  the  male 
line ;  deceased  was  only  five  times  at  Newton  af- 
ter his  father's  death ;  on  23d  September  1749, 
deceased  and  producent  settled  accounts,  and  pro- 
ducent  having  borrowed  money  of  deceased  at  4* 
per  cent,  but  conditioned  to  pay  five  if  the  interest 
was  not  paid  by  a  certain  day,  some  words  arose 
between  deceased  and  producent  thereupon;  in 
September  1750,  deceased  told  deponent  he  had 
sent  for  William  to  come  and  settle  accounts ;  in 
May  1751  William  came,  and  they  behaved  very 
friendly ;  deceased  carried  all  his  securities  to  his 
house  at  Taunton,  which  belonged  to  him  and 
William ;  on  the  Friday  before  deceased's  death, 
Webber  declared  he  was  in  danger.  The  day  be- 
fore the  deceased  died,  he  took  the  air  in  his  coach 
with  Shury;  deceased  always  carried  a  hair 
trunk  with  him  in  which  the  will  was  found; 
search  made  for  a  will  next  morning  after  deceased 
died ;  the  closet  first  searched ;  the  seal  of  thecloset 
door  unbroken,  and  in  same  state  as  when  first  seal- 
ed ;  his  trunk  was  first  searched  as  the  most  likely 


488  CASES  DETERMINED  IN  THE 

* 

Prerogative  place  to  find  deceased's  will;  and  the  said  trunk 

0PRT'      being  locked,  the  key  was  brought,  and  it  was  un- 

c»reit  Day,    locked,  and  several  papers  in  a  cause,  and  accounts 

for  many  thousand  pounds,  were  found  with  the 

will ;  the  will  was  carefully  tied  up  with  papers  of 

moment. 

38.  Int.  The  will  was  delivered  to  William,  who 
then  said  there  was  another  will ;  deponent  ap- 
prehended he  meant  the  duplicate.  11.  Int.  De- 
•  ceased  at  first  disapproved  William's  marriage. 
116.  Int.  Believes  the  doors  were  sealed  within 
two  hours  after  deceased's  death.  186.  Int.  Never 
heard  deceased  made  any  will  after  this,  except 
one  made  by  Darley.  191.  Int.  Respondent  did 
not  observe  but  that  deceased  behaved  as  a  kind 
brother  to  his  sister.  3.  Int.  2do  loco.  Respon- 
dent did  not.  give  William  any  just  cause  to  be 
angry  with  respondent  in  1 747 ;  does  not  know 
who  took  the  will  out  of  the  trunk.  8.  Int.  The 
will  was  lodged  with  respondent.  9.  Int.  Respon 
dent  delivered  the  will  to  William  without  con- 
sulting Johanna. 

1 1 .  John  Newman,  gent.  —  When  deponent 
made  will  of  13th  February  1742,  deceased  de- 
clared his  estate  should  go  in  the  male  line ;  de- 
ponent has  often  heard  deceased  speak  very  dis- 
respectfully of  Johanna ;  deceased  told  deponent 
he  had  a  great  love  for  his  nephew,  and  thought 
his  estate  should  go  in  the  male  line  to  preserve 
the  family,  and  gave  the  deponent  instructions  for 
the  will  pleaded,  and  then  said  he  thought  his 
nephew  would  do  right  to  make  his  will,  and  give 
his  estate  to  him  if  he  survived,  and  desired  depo- 
nent to  speak  to  him  about  it,  and  then  said  his 
*  sister  Johanna  was  of  a  very  unhappy  temper,  and 
asked  if  the  quarrel  between  her  and  William  was 
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made  up  ;  deponent  spoke  to  William,  and  he  or-  p»m©«a«y* 
dered  deponent  to  make  his  will  accordingly ;  de- 
ceased expressed  great  affection  to  his  nephew, 
when  he  made  the  said  will.  In  August  1743, 
William  went  to  see  deceased  at  Newton,  and  de- 
ceased used  him  very  kindly,  and  no  discourse 
then  passed  about  William's  marriage;  Johanna 
was  in  the  house,  but  would  not  see  William ;  in 
January  1743,  William  married  Elizabeth  Weston, 
and  settled  on  her  an  estate  of  300  guineas  a  year, 
and  the  settlement  was  not  made  from  the  family 
deeds ;  does  not  believe  any  of  the  family  deeds 
were  in  William's  hands ;  in  September  1747 
there  was  a  dispute  between  deceased  and  Wil- 
liam about  interest  money,  but  William  did  not 
behave  with  any  indecency  to  deceased  ;  a  quarrel 
in  the  evening  between  William  and  Damarell ;  he 
believes  the  deceased  did  not  hear  of  said  quarrel  till 
next  morning ;  deceased  and  William  parted  very 
good  friends  the  next  day ;  a  short  time  after  de- 
ponent talked  with  deceased,  and  shewed  how  the 
quarrel  began,  and  he  was  satisfied;  in  May  1751, 
deceased  was  uneasy  lest  producent  should  not 
come  to  him,  and  bid  deponent  send  for  him  ;  de- 
ceased received  him  with  great  affection,  and  en- 
quired after  his  family  very  kindly;  has  often 
heard  deceased  declare  his  approbation  of  Wil- 
liam's marriage  ;  in  1744,  William  had  a  daughter 
born;  the  deceased  excused  himself,  but  afterwards 
stood  godfather,  and  deponent  was  his  proxy ;  in 
1745,  deceased  was  godfather  to  another  child  of 
William's ;  about  a  year  after  William's  marriage 
deponent  told  deceased  what  settlement  William 
had  made,  and  he  approved  of  the  settlement,  and 
said  the  estate  would  go  in  the  male  line  as  he 
would  have  it ;  in  February  1 749-50  deceased  in- 
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C.  ditto,  dated  1st  October,  1744,  "  Service  to 
William's  wife,"  letter  on  business. 

D.  ditto,  8th  July,  1746,  the  same. 

E.  ditto,  June  9th,  1747,  the  same. 

F.  ditto,  August  2d,  1749,  the  same. 

G.  ditto,  March  14th,  1748-9,  the  same. 

H.  ditto,  November  2nd,  1750,  same.  "  Shall 
be  ready  to  assist  him  in  every  thing/' 

I.  ditto,  dated  13th  November,  1744,  about 
being  godfather  to  William's  child. 

K.  ditto,  dated  November,  1744,  same. 

L.  to  Newman,  dated  November,  1744,  to  be 
his  proxy. 

M.  to  William,  on  the  same  subject. 


Witnesses  far  Mrs.  Helyar. 
1.  Sarah  Astal.  —  The  producent  went  out  with 
the  deceased  in  his  coach  ;  deceased,  while  she  was 
in  town,  wrote  every  week  to  her ;  producent  rose 
early,  deceased  late,  and  therefore  at  Newton 
they  did  not  breakfast  or  sup  together ;  they  kept 
house  jointly  at  Newton ;  deceased  had  great  re- 
gard for  producent ;  gives  little  instances  of  de- 
ceased's complaisance  to  his  sister ;  she  went  down 
to  deceased  in  his  late  illness ;  on  Sunday  before 
deceased's  death,  William  came  to  deceased's 
house ;  he  lay  in  a  bed  without  curtains,  and 
sent  four  miles  for  his  wine;  the  deceased,  in 
going  to  his  coach  the  day  before  he  died,  passed 
by  and  saw  William,  but  took  no  notice  of  him ; 
it  was  more  than  two  hours  after  deceased's  death 
that  the  closets  were  sealed  up ;  at  time  of  making 
the  search  at  Taunton,  Shury  found  the  key  of 
the  London  study ;  Shury  refused  to  deliver  that 
key  to  producent ;  Shury  gave  producent  a  parti* 
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cular  account  of  what  money  was  in  the  hair  p"^j£TITB 
trunk  before  the  search  was  made  for  the  will ; 
when  will  was  found,  William  immediately  de- 
clared he  knew  there  was  another  will,  in  which 
his  aunt  was  executrix,  and  then  deponent  went 
out  of  the  room  to  tell  the  producent. 

2.'  William  Hole-— When  William's  health  has 
been  drank  to  deceased,  he  expressed  displeasure ; 
deceased  always  shewed  great  affection  for  his 
sister,  and  they  corresponded  by  letter  when  ab- 
sent ;  deponent  present  at  search  for  will  at  New- 
ton, and  Newman  was  present,  and  readily  turned 
to  the  deeds,  and  said  deceased  would  not  let 
William  have  a  certain  deed,  which  said  Newman 
then  looked  on,  lest  he  should  sell  the  estate ;  de- 
ceased, within  a  month  of  his  death,  spoke  slight- 
ingly of  William  and  his  family;  in .  deceased's 
study  at  Newton,  in  an  open  trunk,  a  duplicate  of 
William's  will  was  found;  the  windows  of  the 
study  were  open ;  Shury  had  access  to  deceased's 
hair  trunk;  the  key  was  in  it  when  they  first 
came  to  search  for  the  will;  producent  had  no 
seal  put,  on  her  part,  on  the  study  at  Newton. 

3.  Amos  •ridge. — Speaks  to  affection  to  produ- 
cent ;  in  slftdy  at  Newton,  Newman  said  the  deeds 
in  a  certain  drawer  belonged  to  an  estate  he 
named;  never  heard  deceased  speak  disrespect- 
fully of  the  producent ;  the  duplicate  of  William's 
will  was  in  a  trunk  in  the  study  at  Newton  ;  no 
papers  of  consequence  with  it ;  the  key  was  in 
the  hair  trunk  at  the  time  of  the  search,  and  de- 
ponent saw  it  in  the  trunk  when  he  first  came 
into  the  closet ;  Shury,  before  the  search  began, 
declared  how  many  guineas  there  were  in  the 
trunk ;  the  will  was  found  by  Shury. 

4.  Honor  Pearse.  —  Deceased  seldom  spoke  of 
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prerogative  William,  but  when  he  did,  lie  always  spoke  of 
1     in  a  slighting  manner ;  the  deceased  and  the  produ- 

'teams''  cent  dined  together  at  Newton,  though  they  did  not 
breakfast  or  sup  together;  deceased  ordered  se- 
veral repairs  to  foe  done  at  Newton  the  last  time 
he  was  there ;  never  observed  but  that  deceased 
had  great  regard  for  producent ;  deceased  corre- 
sponded with  producent  very  affectionately ;  de- 
ceased would  not  come  to  Newton  but  when 
producent  was  there ;  producent  did  not  see  Wil- 
liam but  when  he  was  at  deceased's  house  at 
Newton ;  duplicate  of  William's  will  found  in  de- 
ceased's study  at  Newton ;  no  seal  put  on  study 
at  Newton  on  behalf  of  producent. 

5.  Henry  Pontglass.— Deceased  and  producent 
behaved  kindly  to  each  other. 

6.  Rev.  John  White.— Deponent  often  at  New- 
ton; has  often  heard  deceased  speak  disrespectfully 
uf  William ;  never  heard  him  speak  otherwise ; 
producent  bears  a  very  good  character. 

7.  John  Richards.  —  Has  often  been  present 
with  deceased  and  producent ;  they  behaved 
kindly  to  each  other;  believes  they  loved  one 
another. 

8.  Christopher  Symands.  —  Deceased  sent  his 
coach  for  his  sister  when  she  came  from  London 
to  him ;  had  affection  for  her ;  William  came  to 
(deceased's  a  week  before  deceased's  death,  and 
continued  there  to  his  death,  and  deceased  was 
two  days  before  he  would  see  him. 

9.  William  Crabb. — Knew  deceased  and  pro- 
ducent ten  years;  tibey  behaved  in  a  friendly 
manner  to  each  other. 

10.  John  Hicks,  Esq.  —  In  September,  1749, 
deponent  was  at  deceased's  house,  and  conversa- 
tion arose  about  several  gentlemen  in  the  neigh- 
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bourhood  dying  without  sons,  and  somebody  in  Pt^BRAT"TE 

the  company  said  to  the  deceased,  "  it  is  pity  you 

don't  marry  and  get  children,"  and  somebody  re*  ^££r/*f' 
plied,  "Mr.  Helyar  has  a  nephew;"  deceased 
answered,  "  Aye,  a  nephew,"  and  then  made  use 
of  some  slighting  expressions  concerning  his  said 
nephew,  but  does  not  remember  the  expression ; 
deceased  and  producent  showed  great  affection  to 
each  other. 

11.  William  Hicks. — Deposes  to  some  conver- 
sation in  September,  1749,  but  does  not  now  re- 
member the  particulars. 

1 2.  Elizabeth  Jeffreys.  —  Proves  affection  be- 
tween deceased  and  producent,  and  visiting  be- 
tween them  at  London. 

13.  Neale  Webber. — Deposes  to  affection  be- 
tween deceased  and  producent ;  producent  was 
not  present  when  deponent  delivered  key  of  de- 
ceased's trunk  to  Shury. 

14.  Margaret  Rider.  —  Brotherly  affection  be- 
tween deceased  and  producent ;  her  character  es- 
tablished. 

15.  William  Bemiet,  Esq.  —  The  same ;  they 
had  a  fondness  for  each  other ;  believes  it  conti- 
nued till  his  death;  believes  deceased  was  not 
godfather  to  William's  child  by  choice,  but  from 
William's  importunities. 

16.  Adam  Pearse,  Esq,  —  Brotherly  love  be- 
tween deceased  and  producent;  deponent  ex- 
pected deceased  would  make  some  great  addition 
to  producent's  fortune  from  what  deponent  has 
heard  him  say;  never  heard  deceased  mention 
bis  nephew. 

17.  Countess  of  Clancarty.  -  Is  well  assured 
deceased  had  a  great  value  for  the  producent,  and 
he  constantly  shewed  it;  her  character  unble- 
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PR"°°AmE  m*s^e^  J  they  corresponded  and  visited ;  at  search 
1      in  deceased's  chambers,  producent  asked  Shury 

*a£L^8*  ^or  ^"^  key  5  **e  sa*d  ^e  **"*  not  ^now  where  it 
was;  deponent  searched  the  drawer  where  the 
key  was  afterwards  pretended  to  be  found,  and 
is  sure  it  was  not  there  at  the  beginning  of  the 
search. 

16.  George  Dutton,  Esq. — Present  at  search 
for  will  at  chambers ;  producent  asked  Shury  for 
his  key ;  he  said  it  used  to  hang  on  such  a  peg, 
and  said  he  did  not  know  where  it  was ;  it  was 
not  in  the  chambers  when  the  search  was  first 
made,  but  Shury  afterwards  pretended  to  find  it 
in  a  drawer  which  had  been  before  carefully 
searched. 

19.  Neale  Ashby.  —  Deceased  and  producent 
behaved  kindly  to  each  other ;  deposes  concern- 
ing the  third  key  the  same  as  the  other  witnesses ; 
says  the  drawer,  when  Shury  found  the  third  key, 
had  been  carefully  searched  before. 

20.  Jerningham  Cheveley . — Deponent  assisted 
in  sealing  up  deceased's  chambers ;  deposes  the 
same  as  the  other  witnesses  to  the  third  key. 

Exhibits  read. 

A.  letter,  dated  31st  March,  1749,  from  de- 
ceased to  Mrs.  Page  on  business. 

B.  ditto,  dated  5th  September,  1749. 

C.  ditto,  no  date 

I.  ditto,  dated  7th  April,  shows  deceased's  in- 
tent to  go  Newton. 

K.  letter  dated  24th  September,  1742,  to  pro- 
ducent from  deceased,  on  business. 

L.  ditto,  on  business. 

M.  ditto,  on  business. 
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N.  ditto,  12th  November,  1748,  on  business.       P«"M*W« 

7  _        Court. 

O.  ditto,  19th  January,  1744-5 ;  expressions  of     

regard  to  producent ;  says  "  he  was  godfather  to    c^„J*g' 
William's  child,  because  he  was  so  importunate  he 
could  not  refuse  without  coming  to  an  open  rup- 
ture with  him,  and  expresses  himself  slightly  of 
William. 

P.  ditto,  dated  7th  May,  1751,  on  business. 

Q.  ditto,  dated  2 1st  May,  J  751,  on  business. 

Inventory  read. 

Dr.  Pinfold's  argument  for  William  Helyar.  — 
No  testamentary  paper  subsisting  at  deceased's 
death  but  the  will.  They  seem  to  insist  that  this 
will  was  made  by  Carter,  and  William  having 
made  subsequent  wills,  deceased's  will  ought  not 
to  enure  to  William's  benefit ;  and,  secondly \  that 
the  will  of  the  17th  December  1745,  is  a  revoca- 
tion of  ours.  Clear  from  the  circumstances  that 
our  will  was  not  conditional  upon  his  nephew's 
will  subsisting.  It  appears  from  three  of  their 
witnesses,  that  the  deceased  had  no  regard  to  the 
duplicate  of  William's  will,  whereas  he  took  care 
of  the  will  pleaded,  and  carried  it  with  him.  No 
proof  that  the  last  will  subsisted  after  the  de- 
ceased s  death.  The  Court  cannot  receive  parol 
evidence  to  the  contents  of  a  paper  that  does  not 
exist.  5  Coke's  Reports,  Cheyne's  case,  no  writ- 
ing can  be  revoked  or  altered  but  by  a  writing. 
In  equity,  parol  may  be  admitted  in  order  to  de- 
stroy fraud,  Vern.  296,  Thynne  v.  Thynne.  Prove 
the  papers  subsisted  at  the  deceased's  death,  and 
then  the  contents  may  be  proved  by  parol.  Parol 
proof  is  allowed  to  ascertain  a  thing  described. 

VOL.  I.  K  K 
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prerooatite  Deleg.,  Woodley  v.  Mills  (a);  cannot  supply  any 


Court. 


words  by  parol.  In  this  case,  they  are  attempting 
Cjmw  Dsj'  to  create  a  W*N  by  parol ;  any  man's  will  may,  by 
these  means,  be  destroyed.  Stat.  Frauds,  revo- 
cation is  to  be  by  some  writing  declaring  the 
same,  or  burning,  cancelling,  &c. ;  but  supposing 
parol  proof  may  be  received,  the  next  question  is, 
whether  they  have  proved  sufficiently  the  contents 
of  the  latter  will  ?  to  revoke  the  latter  must  be 
contrary  to  the  first  will ;  Darley  cannot  certainly 
say  Johanna  was  executrix  in  the  last  will :  his 
evidence  is  not  assisted  by  any  one.  Mr.  William 
Helyar's  declaration  at  the  search  will  not  prove 
there  was  a  latter  will  in  which  Johanna  was 
executrix.  Our  will  was  once  the  deceased's  com- 
plete act.  Deceaseds  behaviour  to  his  nephew, 
and  care  of  first  will,  shew  deceased  intended  the 
first  should  operate.  Last  will  always  in  de- 
ceased's custody :  no  evidence  that  the  will  of 
1745  was  in  the  hair  trunk,  or  that  Shury  was 
near  the  trunk  before  the  search ;  witnesses  di- 
rectly contradict  each  other  as  to  that  fact,  whe- 
ther the  key  was  in  the  trunk  or  not.  A  destruc- 
tion of  a  will  cannot  be  presumed ;  presumption 
is,  that  the  deceased  destroyed  the  last  will  —  quo 
animo  ?  —  that  the  first  will  might  subsist  to  keep 
the  estate  in  the  male  line.  The  fact  of  dis- 
obligation  is  William's  marriage ;  subsequent  be- 
haviour shows  deceased  was  reconciled.  De- 
ceased was  afraid  of  quarrelling  with  his  sister 
lest  he  should  lose  her  moiety  of  Newton.  Last 
letters  from  deceased  to  William  shew  his  regard 
to  him.     Declaration  to  Taylor  in  favour  of  Wil- 

(a)  Woodley  and  Newtk  r.  Mills.  Deleg.  9th  July  1746. 
The  Judges  present  at  the  sentence  were,  Mr.  Baron  Clarke,  Dr. 
Audley,  Dr.  Pinfold,  Jun.,  and  Dr.  Salusbury. 
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liam  in  March,  1751.     William  received  kindly  prerogative 

the  last  time  he  came  to  the  deceased.     Careful  1 

preservation  of  this  paper,  and  of  no  other  testa-  c/**r  Dgr* 
mentary  one,  shews  deceased  intended  to  die  tes- 
tate with  this  paper. 

Dr.  Smalbroke,  same  side.  — Will  of  1742  was 
deceased's  own  act ;  it  is  not  ascertained  what  the 
will  in  1745  was ;  it  might  be  a  codicil.  But  one 
witness  to  prove  last  will ;  no  proof  that  it  was  in- 
consistent with  the  former  will :  no  declaration  that 
he  had  left  his  real  estate  to  his  sister  by  will  of  1 745 ; 
great  danger  of  perjury  in  allowing  revocation  on 
parol  evidence  of  a  latter  will;  parol  evidence 
cannot  support  a  total  omission.  A  paper  that  is 
void  as  a  will  cannot  operate  as  a  revocation ;  it 
cannot  be  intended  that  a  complete  will  shall  be 
revoked  by  a  will  not  appearing.  2  Vera.  741 4 
Onions  v.  Tyvers,  clause  of  revocation  in  a  will 
that  is  void  will  not  revoke  a  former  will.  Testator 
clearly  and  plainly  shewed  his  intention  to  re-es- 
tablish his  first  will.  Deceased  brought  will  of 
1742  with  him  to  Taunton,  but  he  did  not  bring 
the  duplicate  of  William's  will. 

Dr.  Clarke ;  same  side.  —  No  doubt  of  the  factum 
of  the  will  of  1742 ;  deceased  never  cancelled  the 
old  will.  No  satisfactory  evidence  of  the  contents 
of  the  later  will ;  no  reason  can  be  assigned  for  his 
preserving  the  first  will,  but  his  uncertainty  which 
should  exist ;  improbable,  under  the  circumstances 
of  his  family,  that  he  should  intend  to  give  his  estate 
to  his  sister,  in  preference  to  the  heir  of  the  family. 
A  mere  execution  of  a  subsequent  will  does  not 
destroy  a  former,  because  they  may  be  consistent ; 
a  mere  clause  revocatory  will  not  do.  Uncertain 
whether,  in  the  will  of  1745,  there  was  such  aclanse ; 

kk  2 
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prerogative  if  it  was  matter  of  form  only,  it  cannot  operate  as 
CoORT*      a  revocation,  but  can  only  be  put  in  to  support 

emit  Diy,  that  will  in  which  it  was  inserted ;  intention  is  the 
timwpy  '  guide  to  presumed  revocations ;  the  last  will  was 
destroyed  by  deceased,  and  thereby  he  shewed  he 
had  departed  from  the  revocation.  Statute  of 
frauds  will  not  allow  a  will  in  writing  to  be  revoked 
but  by  an  appearing  will  in  writing.  Revocation 
not  to  be  presumed,  Swin.  part  7.  s.  14.  Latter 
will  does  not  make  void  a  former,  when  the  latter 
is  imperfect. 

Dr.  Paul,  contra  for  Mrs.  Johanna  Helyar.  — 
Shury  knew  what  money  was  in  the  trunk  before 
the  search ;  therefore,  he  had  looked  into  it.    First 
will  made  for  a  purpose  ;  notion  of  bartering  wills 
at  an  end  when  William  married ;  deceased  never 
went  to  William's  house,  or  ever  saw  his  wife  and 
children.     They  have  insisted  we  have  not  made 
proof  of  the  second  will.     Darley  swears  he  made 
a  will  for  deceased ;  proves  execution,  &c. ;  a  will 
duly  made  may  be  revoked  by  a  non-appearing 
will,   Swin.  part  7.   sect.  14.  nu.  1.     It  is  suffi- 
cient that  the  executor  might  have  existed,  ff. 
lib.  28.  tit.  3.    1.  1.   Testamentum,  lib.  16.  cod. 
Inst.  lib.  2.  tit.  17.  2.     Vinn.  eod.  verb,  superius 
rumpitur;  L.  Sanximus  Cod.  de  Testamentis.   Vin- 
ny,  nu.  9.  a  will  ipso  jure  rumpitur  per  posterius : 
in  those  cases   testator  dies  intestate.     Minsing 
eodem  loco  agrees  with  Vinnius.      Keeping  a  will 
does  not  give  it  force,  ff.  lib.  29.  1.  25.  de  testam. 
milit.  The  practice  is  with  us ;  Prerog.  Mich.  1 746, 
Manners  alias  Silvester  against  Roberts ;  a  second 
will  which  did  not  appear  with  a  different  execu- 
tor was  pleaded  to  revoke  a  former  will,  the  court 
admitted  the  plea ;  afterwards  by  consent  the  next 
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of  kin  had  the  administration.  Prerog.  .1749, 
Shipway  v.  Shipway,  a  plea  of  the  same  kind  was 
admitted,  but  no  proof  made  upon  it.  Prerog. 
1749,  Jennings  against  Williams,  Thomas  Quackly 
made  his  will ;  upon  evidence  that  a  second  will 
had  been  made  the  court  ordered  the  cause  to  be 
opened.  Nothing  can  revive  a  will  once  destroyed 
but  a  republication  ;  no  evidence  that  deceased 
constantly  carried  the  will  of  1742  with  him  ;  pa- 
rol evidence  is  not  to  be  received  to  construe  a  will 
contrary  to  the  words  of  it,  but  parol  is  good  to 
prove  the  fact  of  making  the  will. 

Dr.  Simpson,  same  side.  —  The  questions  are, 
first,  Whether  there  is  legal  proof  of  making  the 
second  will?  If  there  is,  secondly,  Whether  that 
does  not  revoke  the  first  ?  Thirdly,  Whether,  then, 
the  first  must  not  be  republished  ?  Fourthly,  Whe- 
ther the  last  will  .was  cancelled  by  the  deceased  ? 
Statute  of  frauds  only  enacts,  that  a  written  will 
for  personal  estate  shall  not  be  revoked  by  a  nun- 
cupative will.  We  only  prove  a  fact  by  parol  that 
the  deceased  made  a  second  will  with  a  different 
executor :  difference  between  parol  to  prove  a  fact 
and  to  prove  contents  and  meaning  of  a  will ; 
ademption  of  a  legacy  must  be  proved  by  parol, 
when  a  thing  bequeathed  is  given  away  by  the  tes- 
tator ;  fact  to  imply  revocation  may  be  proved  by  pa- 
rol, as,  for  instance,  the  burning  a  will.  Noy,  f.  103, 
says,  suppression  of  a  will  is  punishable  at  law,&c. 
therefore  must  be  proved  by  parol.  2  Peere  Wil- 
liams, 680,  a  release  which  was  lost  was  set  up  in 
bar  to  a  demand.  Lord  Chancellor  said  if  execu- 
tion could  be  proved,  it  would  be  a  bar.  Parol 
evidence  of  the  fact  of  a  will  allowed,  though  the 
will  did  not  appear.      1    Peere  Williams,  793. 


Prerogative 
Court. 

Caveat  Day, 

January  8. 
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prerogative  Hampden  s  case,  Hobart.  189.  parol  proof  that  a 
1      deed  had  been  executed,  and  a  violent  suspicion 

^oiuk8*  ^at  fr  ^ad  keen  suppressed,  court  made  a  decree 
against  the  party  suspected.  Full  proof  of  the 
0  fact  that  a  subsequent  will  was  made ;  it  was  made 
after  the  deceased  was  godfather  to  William's 
child.  Darley  is  supported  by  precedent,  and 
subsequent  declarations  of  the  deceased,  and  by 
William's  declarations.  The  fact  of  the  execution 
of  a  later  will,  with  a  new  executor,  is  an  implied 
revocation.  Revocations  are  favourable,  because 
for  the  benefit  of  the  heir  at  law  or  next  of  kin. 
Roper's  case  in  the  House  of  Lords,  first  will  was 
revoked  by  one  that  was  void  on  account  of  the 
estate  being  given  to  a  Papist,  Shower's  Parlia- 
mentary  Cases.  Nosworthtfs  case,  contents  of  the 
latter  will  totally  unknown,  and  therefore,  the  first 
was  established ;  but  this  case  proves  parol  evi- 
dence is  to  be  received.  A  latter  will  that  is  void  re- 
vokes a  former,  Swinb.  7  part,  sect.  14.  nu.  1  and  2. 
Last  will  shall  stand.  Office  of  Executor,  p.  25. 
Hardres,  Nosworthy's  case,  a  second  will  without 
a  clause  of  revocation,  revokes.  Sandess  case  men- 
tioned in  Nosivorthy's  case,  first  will  revoked  be- 
cause a  different  executor  was  named  in  the  last* 
Cod.  lib.  6.  de  testam.  L.  27.  Sanximus  Instit. 
lib.  2.  tit.  17,  nu.  2.  Second  will  proves  mutatio 
voluntatis ;  doubtful  whether  deceased  destroyed 
this  last  will ;  evidence  sufficient  to  oust  the  pre- 
sumption that  he  destroyed  it  himself.  Conversa- 
tion with  Newman  about  William's  marriage  set- 
tlement prior  to  the  last  will.  Damarell  and 
Newman  both  employed  by  William,  and  there- 
fore under  influence,  and  so  not  entire  witnesses 
as  to  the  trunk  being  locked ;  and  both  contra* 
dieted  in  several  points.     No  doubt  but  Shury  had 
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access  to  the  trunk  after  the  deceased's  death.    If  prerogative 

the  court  is  of  opinion  that  the  last  will  was  sup-      1 

pressed,  we  shall  be  entitled  to  costs.  A  will  ^JJjJJJ^f' 
once  destroyed  cannot  be  revived  but  by  express 
act  of  republication,  or  a  necessary  implication  of 
revival.  No  declaration  in  favour  of  the  first  will 
after  the  last  was  made.  2  Vern.  736.  Batchelor 
and  &4rfe,  Vinnius's  Com.  ad  lib. 2.  tit.  17.  Inst.  6. 
nu.  3.  It  lies  on  him  that  propounded  the  first  will 
to  prove  that  the  deceased  destroyed  the  last 
with  intent  that  the  first  should  revive.  A  will 
is  destroyed  by  arrogation,  afterwards  the  heir  is 
emancipated,  the  first  will  is  not  revived  ipso  facto. 
Prerog.  20th  May  1724,  Stacey  and  Dickens,  first 
will  revived  upon  express  declarations.  Prerog. 
1731,  Oct.  25.  Vanier  against  Hue,  the  'same. 
Deleg.  23d  May  1714,  Jennings  and  Whitehead; 
Mr. Keck  made  a  will  in  1701,  made  another  in  1713 
with  a  different executor,which  he afterwardsburnt; 
on  his  death-bed  he  sent  for  a  person  to  make  his 
will.  Sir  Charles  Hedges  held  the  first  was  re- 
voked by  making  the  second  will,  and  that  a  spe- 
cial act  was  necessary  to  revive  the  first :  his  sen- 
tence was  affirmed  by  the  Delegates.  Prerog. 
1718,  Burt  v.  Burt,  the  same. 

Dr.  Hay,  same  side.  —  Question  whether  the 
will  pleaded  is  the  last  testamentary  act  of  the 
deceased;  this  depends  on  two  questions;  first, 
whether  it  has  ever  been  revoked  ?  if  it  has,  whe- 
ther it  has  ever  been  revived,  and  when  ?  After 
12th  February  1742,  deceased  made  another  will 
on  17th  December  1745.  Objection  taken  that  we 
cannot  prove  the  subsequent  will  by  parol  evi- 
dence. General  apprehension  on  the  deceased's 
death  that  something  wrong  might  be  done ;  parol 
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prerogative  evidence  may  be  received  in  this  case.     By  sta- 

Court.  ■'  J 


tute  of  frauds,  you  may  prove  fraud  by  parol ;  we 
CjMMrD8J'   ^ns^st  parol  evidence  may  be  given  of  a  will  revo- 
catory of  a  former ;  the  view  of  the  statute  was  to 
prevent  wills  in  writing  being  revoked  by  words 
only.     Destruction  of  one  duplicate  is  the  destruc- 
tion of  both,  but  such  destruction  must  be  proved 
by  parol.     It  would  be  absurd  to  say  a  witness 
may  depose  to  a  will  that  does  not  appear,  if  he 
only  asserts  it  existed  after  the  testator's  death, 
and  yet  shall  not  be  allowed  to  depose  to  a  fact  of 
making  such  will,  because  it  was  not  in  being  at 
the  testator's  death.     Statute  of  frauds  does  not 
relate  to  this  case,  for  the  rules  of  evidence  in  that 
statute  relate  only  to  wills  of  real  estates*    2  Salk. 
592.     3  Mod.  203.     2  Shower,  537.     Hardres, 
374.     17  Car.  2.  Pasch.     Hitchins  and  Basset, 
Jury  found  a  second  will,  but  contents  wholly 
unknown,  and  therefore,  the  court  would  not  hold 
it  to  be  a  revocation  of  the  former ;  for  it  might  be 
a  confirmation  of  it ;  this  case  shews  clearly  that  a 
second  independent  will  not  appearing  will  revoke 
a  former :   judgment  affirmed  by  the  House  of 
Lords.     Prerog.   1749,  Jenkins  against  Williams, 
Quackley  made  his  will  in  February  1742 ;  his 
sister  opposed  it ;  one  of  the  witnesses  deposed 
that  long  after  the  testator  made  a  new  will,  in 
.   which  he  (the  witness)  was  executor,  but  it  could 
not  be  found;  Dr.  Bettesworth  thereupon  said, 
"  How  can  I  pronounce  for  this  as  the  last  will, 
when  it  appears  upon  oath  that  there  was  a  later 
will/'and  he  exofficio  rescinded  the  conclusion  of  the 
cause,  and  allowed  the  sister  to  plead  the  fact  of  this 
last  will  as  a  revocation,  but  upon  the  evidence 
thereon,  it  appeared  the  witness  was  mistaken,  for 
the  paper  he  executed  was  a  letter  of  attorney.  In 
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this  case  the  second  will  was  made  soon  after  the  p«mooatwb 

Court 

birth  of  William's  son,  and  soon  after  his  sister's      1 

will  in  favour  of  deceased,  Will  of  1742  gone  on  c/™*Dg* 
17th  December  1745  ;  what  did  the  deceased  do 
afterwards  to  revive  it  ?  A  will  destroyed  by  act 
of  the  testator  cannot,  as  to  lands,  be  revived 
without  express  republication,  1  Vern.  329.  Hall 
and  Dunck,  slight  evidence  received  to  revive  a 
will  destroyed  by  implication,  but  it  is  otherwise 
when  destroyed  by  the  act  of  the  testator :  it  is  not 
always  to  be  presumed  that  a  will  is  cancelled  by 
the  testator.  A  month  before  the  deceased  left 
Newton,  he  said,  as  Hole  deposes,  "  that  his 
nephew  was  a  pretty  fellow,  he  will  not  settle  ac- 
counts, Newman  will  be  the  best  man."  If  the  de- 
ceased did  cancel  his  last  will,  it  will  not  revive 
the  first,  but  he  is  dead  intestate  ;  only  two  de- 
clarations, one  to  Newman  in  February  1749,  at 
the  Temple,  which  relates  to  the  education  of 
William's  children;  that  very  conversation  shows 
Newman  knew  the  will  he  made  for  the  deceased 
in  1 742  was  revoked  by  his  asking  deceased  to  take 
care  of  William's  children.  Taylor  is  the  se- 
cond witness  to  a  declaration  in  March  1751 ;  at 
South  Taunton,  Taylor  said  to  deceased,  "  I  sup- 
pose you  purchase  this  estate  of  Trist  for  your 
nephew;"  deceased  answered,  "Probably  they 
may  go  together."  Neither  of  these  declarations 
pan  operate  to  revive  a  will ;  obiter  declarations 
will  not  revive ;  they  have  insisted  on  the  safe  custo- 
dy of  this  paper ;  there  is  great  presumption  of  fraud, 
and  of  suppressing  the  last  will ;  this  will  wrapped 
up  with  papers  to  which  the  sister  had  right  of 
access ;  Shury  had  access  to  the  truuk,  therefore 
the  presumption  of  the  deceased's  destroying  the 
last  will,  is  gone.      We  shew  Shury  did  go  to  the 
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Pecv>ooatiye  trun^  fr°m  ^e  ^ey  being  in  it,  and  from  his  know- 
1      ing  what  money  was  in  it,  but  it  is  not  material 

C/m^ttD8.7,  whether  his  access  was  before  or  after  the  de- 
ceased's death ;  these  facts  take  away  the  pre- 
sumption that  the  deceased  destroyed  the  will ; 
Shury  was  last  in  the  study  at  Newton ;  brought 
his  things  away  with  him,  contrary  to  his  custom ; 
left  the  windows  there  open  through  hurry.  Cus- 
tody alone  will  not  revive  a  destroyed  will. 

Dr.  Bettesworih,  the  same  side.  — .Constant  af- 
fection to  sister ;  no  declaration  in  favour  of  the 
nephew,  except  what  Newman  deposes  to  when 
the  will  of  1742  was  made.  Newman  contradicted 
as  to  writings  concerning  the  Helyar  estate  being 
delivered  to  him  in  1743.  Deceased's  father  died 
in  September  1742.  First  will  made  sub  spe  remu- 
nerationis,  which  according  to  Swinburn  will  des- 
troy it ;  there  is  an  implied  condition  in  the  de- 
ceased's will,  that  he  should,  in  return,  have  Wil- 
liam's estate,  which  became  impossible  by  William's 
marriage,  and  the  birth  of  children.  In  June  1745, 
sister  made  her  will  in  favour  of  the  deceased ; 
deceased  did  not  congratulate  his  nephew  on  the 
birth  of  his  son,  which  happened  in  October  1745, 
but  made  the  second  will  on  the  19th  December 
1745.  New  will  implies  entire  mutatio  voluntatis ; 
sufficient  proof  there  was  a  new  executor  named  in 
second  will.  Prerog.  Manners,  formerly  Silvester, 
against  Roberts.  Prerog.  last  term,  Davits  against 
Davits  and  Evans.  Roll's  Abridgment,  614,  French 
against  Montague.  A  last  will,  that  cannot  be 
carried  into  execution,  shall  revoke  a  former 
will.  Deceased  did  not  destroy  the  last  will; 
there  is  no  proof  that  he  did ;  no  motive  for  him 
to  destroy  it ;  in  order  to  revive,  there  must  be  ex- 
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press  proof  of  intention  to  revive.  There  are  suspi- 
cions from  whence  fraud  is  to  be  collected,  Newman 
knew  there  was  another  will,  Shury  and  William 
both  knew  it,  the  family  suspected  some  fraud.  The 
key  being  in  the  hair  trunk  is  a  demonstration  that 
Shury  had  been  at  it ;  Damarell  and  Newman  say 
it  was  brought,  by  whom  ?  For  Shury,  who  had 
the  key,  was  present ;  very  improbable  the  de- 
ceased should  put  this  will  amongst  the  papers  his 
sister  was  to  inspect;  Shury  left  the  study  at  New- 
ton in  a  hurry,  and  therefore  left  the  windows' 
open;  Shury  took  the  key  of  the  chambers  in 
the  Temple. 

Dr.  Pinfold,  in  reply.  —  Parol  evidence  admis- 
sible in  cases  of  fraud.  They  should  shew  a  fraud, 
but  it  is  far  otherwise ;  nobody  saw  the  last  will 
after  it  was  executed ;  presumption  that  testator 
destroyed  a  will  himself  may  be  ousted  by  contra- 
ry proof,  but  not  by  suspicions.  Mrs.  Helyar 
could  have  no  access  to  this  trunk  without  de- 
ceased's knowledge,  for  he  kept  the  key.  Parol 
proof  is  not  sufficient ;  the  statute  relates  to  sub- 
sisting wills ;  the  case  of  Hitchens  and  Bassett  was 
before  the  statute.  Latter  wills  revoke  former  when 
they  both  subsist.  No  determinations  in  the  cases 
of  Manners  and  Roberts,  Shipway  and  Shipway,  and 
Jenkins  and  Williams.  Deleg.  1714,  Whitehead 
and  Jennings,  the  judgment  was  founded  on  de- 
ceased's sending  for  a  person  to  make  a  new  will 
on  his  death-bed.  Prerog.  1718,  Burt  and  Burt,  in 
1687  John  Burt  made  his  will,  and  his  wife  exe- 
cutrix, in  1713  he  made  another,  in  which  one 
Read  and  she  were  executors,  which  he  destroyed 
by  cancellation,  and  she  burnt  it  after  deceased  s 
death  ♦     She  prayed  probate  of  first  will,  the  bro- 


prbrooativr 
Court. 

Caveat  Dajr, 

J  unary  8. 
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Pe  coort.ive  t*ier  P*ea(kd  the  last  "will  as  a  revocation ;  the  first 
will  was  found  among  old  papers  of  no  value,  the 

^wHlrj1^!'  firet  wiN  was  not  propounded.  They  have'  in  this 
case  presumed  the  contents  of  the  second  will. 
Nothing  certain  from  Darley's  evidence ;  the  law 
has  not  prescribed  any  certain  act  to  revive ;  no 
circumstances  to  show  the  deceased  intended  to 
die  intestate. 

Dr.  Smallbrooke,  same  side. — The  will  of  1745 
could  not  revoke  the  former,  because  it  was  not 
inconsistent  with  it.  Supposing  there  was  another 
executor,  it  will  not  follow  that  the  wills  were 
inconsistent.  Statute  of  frauds  does  not  relate 
to  revivals.  Declarations  are  sufficient  to  re- 
vive. 

Dr.  Clarke ,  same  side. — The  deceased  can- 
celled the  last  will  to  revive  the  first,  as  ap- 
pears from  preserving  the  first.  Hole  and  Dridge 
on  their  second  examination,  and  not  before,  say 
the  key  was.  in  the  trunk. 

Judgment — Sir  George  Lee. 

I  took  time  to  consider  this  case,  and  on  the 
9th  January  1757  gave  sentence  against  the  will 
propounded. 

I  was  of  opinion  that  the  statute  of  frauds  did 
not  relate  to  parol  evidence  of  the  facts  of  a  sub- 
sequent will  with  different  executor,  but  only  pro- 
hibited the  revoking  of  a  written  will  for  personal 
estate  by  parol.  That  the  question  here  was  only 
whether  parol  evidence  shall  not  be  allowed  to 
prove  a  matter  of  fact.  That  there  was  no  more 
danger  of  perjury  in  receiving  parol  evidence  in 
this  than  in  all  other  cases.    That  the  cases  cited 
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clearly  proved  that  parol  evidence  ought  to  be  PE^°EA™*g 

received.  

In  the  case  of  Hitchins  and  Bassett  (a),  though  °SHL^S9 
Sir  Henry  Killigrew  made  both  wills  long  before 
the  statute  of  frauds  which  was  enacted  in  1677,  yet 
the  cause  was  tried  long  after,  viz.  in  1688,  as  ap- 
pears from  Hardres,  Salkeld,  and  other  reports. 
Now  if  the  statute  had  prohibited  receiving  parol 
evidence  to  prove  a  latter  will  which  did  not  t^en 
appear,  it  is  not  to  be  imagined  but  that  the 
counsel  for  the  first  will  would  have  insisted  on  it 
as  an  absolute  bar,  but  no  hint  of  such  objection 
was  given  in  any  of  the  reports. 

Though  there  were  no  final  determinations  as  to 
this  point  in  the  cases  of  Manners  and  Rogers  in 
1747,  of  Shipway  and  Shipway  in  1750,  or  of  Jen- 
kins and  Williams  in  the  same  year,  yet  the  admis- 
sion of  the  allegations  pleading  subsequent  wills 
as  revocations  of  former,  though  the  latter  did  not 
appear,  showed  that  Dr.  Bettesworth  was  of  opinion 
that  parol  evidence  was  to  be  received,  and  also, 
that  the  latter  non-appearing  wills,  if  they  were 
independent  ones,  would  revoke  the  former,  other- 
wise it  had  been  to  no  purpose  to  admit  the  pleas. 
That  the  cases  of  Stacey  and  Dickms  (b)  in  1724, 
of  Vanier  and  Huein  1731,  of  Burt  and  Burt  in  the 
Prerog.  in   1718,   and  particularly  the  case   of 
Whitehead  and  Jennings  in  the  Deleg.  in  1714,  all 
fully  proved  parol  evidence  to  prove  subsequent 
non-appearing  wills  was  to  be  received ;  and  last- 
ly, the  case  of  Sellars  and  Garnet  (c)  in  the  Prerog. 
in  October  1746,  was  full  to  this  point,  for  there 
an  executed  will  was  held  to  be  revoked  by  a  will 
wrote  while  the  testator  was  alive,  but  he  died  be- 

(a)  2  Salk.  592.  (6)  1  Phill.  415. 

(c)  1  Phill.  430. 
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pebiooativi  fore  it  was  brought  to  him ;  and  the  contents  were 
, 1      proved  by  witnesses  who  heard  him  give  the  in- 

Cjln  *SJ'    structi°ns  agreeable  to  what  was  wrote  down.     It 
was  insisted  that  this  parol  evidence  could  not  be 
received ;  that  it  was  to  revoke  a  written  will  by 
parol  only,  contrary  to  the  statute ;  but  both  Dr. 
Bettesworth  in   the   Prerogative  and  the   Dele- 
gates who  affirmed  his  sentence  in  1751  were  of 
opinion  that  it  was  a  will  in  writing ;  that  the  parol 
proof  of  the  instructions  ought  to  be  received,  and 
that  it  was  not  a  case  within  the  statute  of  frauds. 
Secondly,  I  was  of  opinion  that  the  evidence  in 
this  case  to  prove  the  factum  of  a  latter  will,  and 
that  a  different  executor  was  named  therein,  was 
sufficient  as  to  the  fact  that  the  deceased  did 
make  a  will  in  1745.     It  was  fully  proved  by  two 
subscribing  witnesses,  who  swore  that  the  third 
witness  was  since  dead ;  and  as  to  the  contents, 
though  they  were   proved  only  by  Darley,  who 
swore  that  to  the  best  of  his  remembrance  and  be- 
lief, Mrs.  Johanna  Helyar  was  both  executrix  and 
residuary  legatee  in  the  will  of  1745 ;  yet  he  was 
strongly  supported  by  circumstances ;   viz.  from 
the  deceased's  displeasure  to  his  nephew,  from 
the  satisfaction  he  expressed  at  his  sister  s  making 
her  will  in  his  favour,  from  his  declaration  that 
he  would  make   his,   and  his  making  one  soon 
after,  and  from  his  having  at  that  time  lost  all 
hopes  of  succeeding  to  his  nephew's  estate.     But 
without  these  circumstances,  the  evidence  of  Dar- 
ley alone  would  be  sufficient ;  for  so  it  was  held 
in  the  case  of  Whitehead  and  Jennings  (a),  both  by 
Sir  Charles  Hedges  and  the  Delegates ;  for  in  that 
case  Robert  Taylor,  the  writer  of  the  last  will,  de- 
posed that  Mr.  Keck  the  testator,  executed  that 

(a)  1  Phill.  p.  412.  426.  435.  439. 
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will  in  the  presence  of  himself  and  James  Smith,  pimooativb 

and  Edward  Fewtrell ;  and  as  to  the  contents,  he     1 

deposed  that  to  the  best  of  his  remembrance  and  c*™*  D*J> 
belief,  the  deceased  had,  by  his  said  will,  made 
Whitehead,  his  said  wife's  youngest  son  his  exe- 
cutor ;  and  to  an  interrogatory  said  he  could  now 
remember  but  one  legacy  in  said  will,  viz.  100/. 
to  Mr.  John  Tolson.  Smith  swore  he  did  not 
know  whether  the  paper  he  saw  the  deceased 
execute  was  a  will  or  any  other  writing,  and  Few- 
trell swore  he  believed  it  was  a  will  he  saw  the 
deceased  execute,  but  knew  not  the  contents  and 
there  was  no  other  witness  to  that  point.  So  that 
the  evidence  upon  this  head  in  the  present  case  is 
stronger  than  the  evidence  was  in  that  case. 

Thirdly,  I  was  of  opinion  that  the  executing  of 
a  second  will  of  a  different  purport  was  by  law  a 
revocation  of  the  first,  though  the  second  does  not 
now  appear. 

All  the  authorities  that  had  been  cited  from  the 
text  law,  and  from  the  commentators,  shewed  it ; 
all  the  books  said  the  first  will  is  revoked  by  the 
completion  of  the  second.  The  revocation  does  , 
not  depend  on  the  keeping  and  preserving  of  the 
last  will ;  the  cases  cited  shew  the  same.  In  the 
case  of  Burt  and  Burt  (a),  the  deceased  was  de- 
clared to  have  died  intestate,  because  he  had  made  a 
subsequent  will  which  had  revoked  the  first,  though 
it  was  afterwards  cancelled,  and  did  not  appear. 

So  in  the  case  of  Whitehead  and  Jennings,  though 
the  deceased  on  his  death-bed  declared  his  disap- 
probation of  his  first  will,  yet  these  declarations 
could  not  have  revoked  it  since  the  Statute  of 
Frauds ;  the  Courts  must  have  pronounced  for 
the  first  will,  if  they  had  not  decreed  it  to  have 

(a)  1  Phill.  p.  412.  429.    . 
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peerogatitb  been  revoked  by  making  the  second  will,  which  it 
was  found  the  testator  did  afterwards  himself  burn. 

^pmrj&f '  Fourthly,  I  was  of  opinion  that  the  deceased  must 
have  been  presumed  to  have  destroyed  the  latter 
will  himself,  because  it  had  never  been,  so  far  as 
appeared,  out  of  his  custody  (a)  from  the  time  it 
was  executed.  There  was  no  proof  that  Shury  ever 
saw  it  —  nothing  to  affect  him  but  mere  surmises 
grounded  on  slight  circumstances ;  for  as  to  the 
key  being  in  the  hair  trunk,  the  evidence  was  as 
strong  on  one  side  as  the  other.  No  evidence  to 
affect  Shury's  character;  I  could  not  then  pre- 
sume him  guilty  of  suppressing  a  will ;  and  if  I 
could  suppose  him  capable  of  doing  the  act,  I 
must  go  further,  and  suppose  he  was  bribed  to  do 
it  by  Mr.  Helyar,  who  alone  could  receive  advan- 
tage thereon ;  but  there  was  not  the  least  colour 
from  the  evidence  to  suppose  him  capable  of  doing 
such  an' action. 

Fifthly,  and  which  was  the  main  question,  I 
was  of  opinion  that  the  deceased  had  not  done 
any  act  sufficient  to  revive  the  will  of  1742 ;  his 
having  destroyed  the  last,  and  preserved  the  first 
will,  were  not  acts  sufficient  for  that  purpose. 
There  must  be  to  revive,  a  republication  or  some 
express  declaration  of  the  testator  that  he  would 
have  the  first  operate  as  his  will;  the  authority 
from  Vinnius,  Inst.  lib.  2.  tit.  17.  s.  6.  n.  3.  was 
full  to  that  purpose,  and  his  opinion  was  founded 
on  the  Text  Law,  ff.  de  bon.  poss.  sec.  tab.  lib. 
37.  tit.  11.  l.ll.n.2.  In  the  cases  of  Vanier  and 
Hue,  and  of  Stacey  and  Dickins,  the  testator's  in- 
tentions that  the  first  will  should  operate  were  fully 

(a)  Richards  v.  Mumford,  2  Phill.  23.  Freeman  v.  Gib- 
bons, Prerog.  1793.  2  Hagg.  328.  346.  Colvin  v.  Fraser, 
2  Hagg.  266. 
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proved.     And  in  the  case  of  Burt  and  Burt,  where  prerogative 

i    •  •  iii  j  Court. 

no  such  intention  was  proved,  the  deceased  was      

pronounced  to  die  intestate.  ^e'^' 

In  the  case  of  Lewis  and  Bulkeley  (a),  Deleg., 
1732,  Mary  Williams  made  her  will  while  sole, 
afterwards  married  Dennis  Hampton,  whom  she 
survived,  and  at  his  death  left  the  said  will  un- 
cancelled, and  very  near  her  death  declared  she 
considered  it  as  her  will ;  but  notwithstanding,  a 
very  full  commission  of  Delegates  (there  being 
five  Judges  and  eight  Civilians)  pronounced  her 
to  have  died  intestate,  because,  as  the  will, was 
destroyed  by  her  marriage,  a  republication  was 
necessary  to  revive  it. 

In  the  case  of  Whitehead  and  Jennings,  the  tes- 
tator did  himself  destroy  the  last  will,  and  he  kept 
the  first  amongst  papers  of  the  greatest  conse- 
quence; if  he  had  died  without  declaring  aqy 
thing  about  the  first,  (and  he  did  not  declare  his 
dislike  of  it  till  within  five  or  six  hours  of  his 
death)  and  the  Court  had,  from  the  circumstances 

Vide  sup.  p.  190.  The  following  observations  are  to  be  found 
in  this  case  in  Burn's  Ecclesiastical  Law :  "  And  although  the 
will  be  made  before  marriage,  and  the  wife  survive  the  husband, 
yet  it  seemeth  that  the  will  shall  not  revive  upon  the  husband's 
death.  As  in  the  case  of  Mrs.  Lewis  some  years  ago  before  the 
Delegates  :  Mrs.  Lewis,  a  widow,  made  a  will,  soon  after  which 
she  married  again :  in  some  time  her  second  husband  died,  and 
she  again  became  a  widow,  without  any  children  by  either  hus- 
band. The  will  which  she  made  in  her  first  widowhood  remained, 
and  being  found  after  her  death,  the  question  was  whether  it  was 
a  good  will  or  not.  The  counsel  for  the  will  cited  many  authori- 
ties- from  the  civil  law,  and  shewed  that,  among  the  Romans,  if  a 
man  had  made  his  will,  and  was  afterwards  taken  captive,  such 
will  revived  and  became  again  in  force  by  the  testator's  repossess- 
ing his  liberty.  But  it  was  observed,  on  the  other  hand,  that 
marriage  is  a  voluntary  act,  captivity  the  effect  of  compulsion."— 
4  Burn.  E.  L.  51. 

VOL.  I.  LL 
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psbrogativi  of  the  safe  custody  of  the  first,  and  his  own  de- 

CoDBT 

. 1      stroying  the  last,  pronounced  for  the  first,  it  is 

caremt  Diij,    ciear  from  the  evidence  that  a  will  would  have 

Jaoutiry  8. 

been  established  which  was  not  agreeable  to  the 
testator's  mind. 

The  same  probably  would  have  been  the  case 
here,  for  the  dislike  the  deceased  showed  to  his 
nephew  made  it  very  improbable  he  should  intend 
to  revive  the  will  of  1742. 

When  a  testator  has  done  a  deliberate  act  to 
destroy  a  will,  it  would  be  very  dangerous  to 
construe  it  to  be  revived  on  surmises  and  conjec- 
tures only. 

Upon  the  whole,  therefore,  I  was  of  opinion  to 
pronounce  against  the  validity  of  the  will  of  12th 
February,  1742,  and  gave  sentence  accordingly, 
but  without  costs. 


JV.  B.  Mr.  William  Helyar  has  appealed  to  the 
Delegates,  and  prayed  a  commission  (a)  to  Lords 
Spiritual  and  Temporal ;  but  on  hearing  counsel, 
the  Lord  Chancellor  granted  it  only  to  Judges  and 
Civilians  (£),  because  the  questions  in  the  cause 
turned  upon  points  of  law.  The  cause  was  after- 
wards argued  (c),  and  Mr.Helyar renounced  his  ap- 

(a)  The  commission  was  addressed  to  Mr.  Justice  Wright,  Mr. 
Justice  Clive,  Mr.  Baron  Legge,  Sir  Robert  Salusbury,  Drs. 
Walker,  Jenner,  Collier,  and  Harris. 

(6)  See  the  reasons  assigned  for  this  limitation  by  Lord  Chan- 
cellor Hardwicke,  3  Atkyns,  798. 

(c)  This  cause  was  compromised  in  the  Court  of  Delegates,  and 
was  not,  I  apprehend,  argued  before  that  Court  on  the  part  oCMr. 
William  Helyar ;  it  was  set  down  for  argument  on  13th  January 
1757,  and  the  entry  in  the  Delegates'  Book  is  as  follows : 

''  Helyar  against  Helyar  and  others,  for  information  and  sen- 
tence at  the  petition  of  the  proctors  on  all  sides  : 

"  Farren  exhibited  a  special  proxy  under  the  hand  and  seal  of 
William  Helyar,  Esq.  the  party  appellant  in  this  cause,  and  by 
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peal,  and  consented  that  the  cause  should  be  re-  **»■«««« 

_  Con  it t 

fritted  back  to  the  Prerogative  Court ;  and  upon  1 

the  remission  being  brought  in,  I  decreed  admi-  ^'^g* 
nistration  to  the  sister  and  only  next  of  kin,  on 
the  14th  January,  1757. 


Dr.  Bouchier  against  Horngold  and  Others.    ^JjJjJ^Js' 
Dr.  Simpson  for  Dr.  Bouchier.  — Ann  Milling-  a«  «**•*€■- 

_.**  A  ^    A  i •  Ubliih«d  in  a 

ton  died    11th   March    1743-4;    divers   caveats  pedigree  ca«*e. 
entered  and    warned  by   Bouchier;    a  commis-  M^ed^tof 
sion   of   inspection  and    appraisement    granted,  £n^tn8*emncd 
and  all  deceased's  writings  brought  into  court. 
On  2d  Sess.  Michaelmas,  1744,  Wotton  appear- 
ed for  Robert  Evans,  Thomas  Crowter  and  Catha- 
rine Brookes,  and  alleged  them  to  be  cousins- 
german  once  removed.    Cause  called  on  to  hearing 
in  September  1745;  Holman  appeared  for  John 
Grasset,  executor  and  residuary  legatee  of  Marga- 
ret Grasset,  widow,  and  alleged  her  to  be  cou- 

virtue  thereof  renounced  the  appeal  heretofore  interposed  in  this 
cause,  on  the  part  and  behalf  of  the  said  William  Helyar,  and 
consented  that  the  cause  should  be  remitted  to  the  judge  from 
whom  the  same  is  appealed.  The  judges  having  heard  an  advo- 
cate on  behalf  of  Johanna  Helyar,  spinster,  the  party  appellate 
in  this  cause,  did,  by  their  interlocutory  decree,  having  the  force 
and  effect  of  a  definitive  sentence  in  writing,  at  the  petition  of 
Major,  decree  this  cause,  with  all  its  incidents  and  emergents  and 
things  whatsoever,  to  be  remitted  to  the  judge  from  whom  the 
same  is  appealed,  in  the  presence  of  Stevens  and  Bellas,  not  op- 
posing the  same." 

The  case  of  Helyar  was  pressed  upon  the  Court  of  K.  B.  by  Mr. 
Dunning  as  a  high  authority  in  support  of  an  intestacy,  when  he 
argued  Glaziers  case,  and  he  also  seems  to  have  been  under  the 
impression  that  the  case  had  been  decided  after  argument  by  the 
Court  of. Delegates."— See  4  Burr.  p.  2513.  Lord  Mansfield  a«d 
Mr.  Justice  Yates  both  advert  to  Helyar's  case  in  their  judgment 
in  Ooodright  v.  Glazier. 

L  L  2 
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prerogative  sin-german  to  deceased.     By-day,  Hilary  Term, 
1      1746-7,  Farrer  appeared  for  Alice  Marchant,  and 

Bjm  Te£'  ^eSe^  ^er  to  ^e  cousin-german  to  deceased,  and 
denied  Grasset's  interest,  confessed  Dr.  Bouchier 
to  be  cousin-german  once  removed,  but  denied 
him  to  be  next  of  kin.  26th  May  1747,  Farrer 
exhibited  for  Mr.  Furst  and  Mr.  Jobber,  executors 
of  Alice  Marchant.  Allegations  given  in  by  all 
parties  ;  from  1st  Sess.  Easter  Term  1750  Grasset, 
Evans,  Crowter  and  Brookes  have  done  nothing  ; 
the  contest  is  now  only  between  Dr.  Bouchier  and 
the  executors  of  Alice  Marchant. 

Dr.  Bouchier's  Pedigree. 
Thomas  Millington  of  Newberry  married  Mary 
Bettes worth,  widow,  daughter  of  Henry  Lucas  of 
Frowle  in  Hampshire,  had  issue  by  her  Sir  Tho- 
mas Millington,  who  married  Ann  Hannah  King, 
widow,  and  Mary  Millington,  who  married  Richard 
Astell,  and  several  other  children.  Sir  Thomas 
Millington  had  issue  by  his  said  wife  Ann  Hannah 
King,  Ann,  Mary,  and  Thomas.  Thomas  and  Mary 
died  unmarried,  and  so  did  Ann,  the  intestate  in 
this  cause,  who  survived  them.  Mary  Astell  had 
by  her  husband  Richard  Astell  three  daughters, 
Mary,  Ann,  and  Frances.  Mary  married  Thomas 
Woodward  ;  Ann  married  Gabriel  Towerson,  and 
Frances,  married  Dr.  Thomas  Bouchier,  Professor 
of  Law  at  Oxford,  who  had  issue  by  her  Dr.  Wil- 
liam Bouchier,  the  party  in  this  cause  ;  therefore 
the  deceased  and  Dr.  William  Bouchier  were  first 
cousins  once  removed.  All  sides  agree  that  Sir 
Thomas  was  son  of  Thomas  Millington  of  New- 
berry, and  that  the  deceased  was  Sir  Thomas's  sur- 
viving daughter,  except  Evans,  who  has  alleged 
that  Sir  Thomas  was  the  son  of  John  MilliQgton 
of  Haverden  in  Flintshire.     We  have  exhibited 
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the  will  of  Henry  Lucas,  dated  the  22d  July  1636,  prerogative 

in  which  he  gives  his  grandson  Richard  Bettes-.     , 1 

worth,  son  of  his  daughter  Mary  M illington  100/. ;  ^^l9^ 
the  said  Mary  by  her  will  dated  the  1st  May  1655, 
gives  her  son  Richard  Bettesworth  a  legacy,  and 
another  to  her  brother  John  Lucas,  and  to  her  son 
Astell,  and  to  Mary  Astell  her  grand-daughter, 
and  makes  her  son  Thomas  Millington  of  Oxford 
her  executor.  21st  November  1660,  he  proved 
said  will.  In  a  bible  which  was  in  deceased's 
custody,  there  is  an  entry  in  Sir  Thomas's  hand- 
writing, in  which  he  says  that  bible  was  given  him 
by  his  uncle  John  Lucas.  John  Lucas  by  his  will 
dated  the  20th  August  1681,  gives  his  niece  Mary 
Woodward  a  legacy,  and  makes  Sir  Thomas  Mil- 
lington and  Dr.  Thomas  Bouchier  executors. 

Newberry  Register  of  Baptism. 

Mary  Millington,  afterwards  Woodward,  Janu- 
ary 1623. 

Thomas,  afterwards  Sir  Thomas  Millington,  in 
1628. 

John  Millington,  20th  June  1625. 

William  Millington.  October  1626. 

Francis  Millington,  in  1630. 

Will  of  old  Thomas  Millington  of  Newberry, 
dated  the  9th  July  1631,  gives  bis  children  Wil- 
liam, Mary  and  Francis,  900/. ;  to  his  son  John 
200/.,  and  to  his  son  Thomas  350/.,  and  makes 
his  wife  executrix;  she  proved  the  will  11th 
November  1631  ;  he  had  a  real  estate  which  he 
entailed  on  his  eldest  son  John,  and  so  on  to  his 
other  children ;  this  estate  lay  at  Marlborough. 
Thomas  Millington  was  entered  at  Trinity  Col- 
lege in  Cambridge  in  1645.  1st  December  1679, 
Sir  Thomas  married  Mrs.  King.     In  octavo  bible 
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prerogative  entries  by  Sir  Thomas  of  the  births  of  his  chil- 
0RT'     ^ren.     Dr.  William  Bouchier  is  descended  from 


HiJarj  tcthi,  s3id  Thomas  Millington  of  Newberry.  William 
Astell,  father  of  Richard  Astell,  who  married 
Mary  Millington,  sister  of  Sir  Thomas,  gives  le- 
gacies to  his  grandchildren  by  his  said  son,  and 
makes  their  grandmother  Millington  executrix. 
Richard  Astell  by  his  will  dated  28th  October 
1658,  gives  a  moiety  of  his  personal  estate  to  his 
three  daughters,  and  makes  his  mother-in-law 
Mary  Millington  and  his  brother-in-law  Thomas 
Millington  executors.  Will  proved  by  Thomas 
Millington.  Inventory  dated  17th  January  1658 
delivered  into  the  Orphan's  Court  by  Thomas  Mil- 
lington, Fellow  of  All  Souls ;  entry  on  the  back 
thereof  by  Sir  Thomas  of  the  time  his  sister  Astell 
died.  20th  January  1658,  guardianship  granted 
by  Orphan's  Court  of  Richard  AstelTs  children 
to  Mary  Millington  their  grandmother  and  Tho- 
mas Millington,  Fellow  of  All  Souls,  their  uncle. 
Pocket-book  of  Sir  Thomas's  writing,  in  which 
he  often  mentions  his  brother  Richard  Astell. 

In  July  1669,  Ann  Astell  married  to  Gabriel 
Towerson,  and  upon  that  occasion  he  gave  a  bond 
for  securing  her  fortune,  on  which  Sir  Thomas 
indorsed  "  my  nephew  Towerson's  bond,"  and 
on  said  marriage  a  release  was  given  by  them  to 
Sir  Thomas,  on  which  he  indorsed  "  my  nephew 
and  niece  Towerson's  release." 

Mary  Astell  married  also  in  1669  to  Thomas 
Woodward,  and  a  like  release  and  entry  was  made. 
Frances  Astell  being  at  age  in  April  1675,  received 
her  fortune,  and  gave  Sir  Thomas  a  release,  on 
which  he  made  the  like  entry.  Many  letters  from 
Sir  Thomas  to  Mrs.  Astell,  and  proposals  to  Dr. 
Bouchier  to  marry  his  said  niece.     Certificate  of 
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marriage  of  Dr.  Thomas  Bouchier  to  Mrs.  Frances  p«»ooativr 

Court* 

Astell  in  1681.     Settlement  on  said  marriage  in      1 

1681,  and  surrender  of  lands  in  said  marriage  set-  "5!lSrTS!f 
tlement  mentioned  that  said  Frances  is  niece  to 
Sir  Thomas  Millington.  Letter  from  Sir  Thomas 
to  her  in  1683  ;  calls  himself  her  uncle.  Several 
letters  between  Sir  Thomas  and  Dr.  Bouchier. 
Letters  from  Dr.  Thomas  Bouchier  to  Sir  Thomas, 
in  which  he  subscribes  himself  his  nephew.  Let- 
ters from  Gabriel  Towerson  to  Dr.  Bouchier  calls 
him  his  dear  brother.  Entry  in  a  book  by  Dr. 
Thomas  Bouchier  of  his  marriage  on  the  11th  of 
August  1681  to  Frances  Astell,  and  of  his  chil- 
dren by  her.  Thomas  Millington  admitted  Fellow 
of  All  Souls  in  1648,  and  afterwards  his  titles 
are  added  at  the  end  of  his  name.  Deceased  de- 
clared that  the  Bouchiers,  the  Woodwards,  and 
the  Towersons  the  only  relations  she  had  on  her 
father's  side. 

Evans,  Crowter  and  Brookes  allege  that  John 
Millington  of  Haverden  married  Mary  Lucas  of 
Frowle,  and  that  Sir  Thomas  was  their  son,  but 
have  not  proved  it. 

John  Grasset  claims  from  Thomas  Millington  of 
Newberry  by  his  son  John,  who  went  to  Barba- 
does  and  married  there  to  one  Elliott,  by  whom 
he  had  Margaret  Grasset,  mother  of  John  Grasset, 
the  party,  as  executor  to  his  mother  Margaret,  who 
survived  the  intestate  in  this  cause  ;  pleaded  that 
John  came  to  England  and  lodged  at  one  Chiven's 
by  Clare  Market,  and  that  letters  of  John's,  and 
papers  between  him  and  Sir  Thomas  were  found 
at  Chiven's,  but  it  is  clear  that  Sir  Thomas's  bro- 
ther John  died  in  Ireland  in  1 660 

Administration  of  his  effects  was  granted  to  his 
son,  in  1661  and  said  son  afterwards,  as  heir  at 
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PrcourtTITB  ^aw'  so^  *^e  estate  which  °W  Thomas  Millington 

1      had  at  Marlborough,  and  in  the  deed  of  sale  he  is 

jwJL^aS!'  described  as  the  son  of  John,  the  son  and  heir  of 
Thomas  Millington  of  Newberry. 

Pedigree  of  Alice  Merchant. 

She  claims  to  be  the  daughter  of  Francis  Mil- 
lington, brother  of  Sir  Thomas,  and  youngest  son 
of  old  Thomas  Millington  of  Newberry ;  all  the 
pleas  for  this  interest  have  been  given  in  by  Furst 
and  Jobber  the  executors,  and  were  given  in  after 
publication,  and  Dr.  Bouchier's  and  Grasset's 
pleas.  No  proof  of  owning  her  by  Sir  Thomas  as 
his  relation  ;  not  one  writing  in  support  of  the  pre- 
tended relationship. 

Mary  Millington's  will  in  1665,  does  not  men- 
tion a  son  Francis;  they  have  pleaded  that 
Francis  Millington  lived  at  Bloxholm,  where  he 
kept  a  school,  and  a  public  house,  and  died  in 
1702 ;  Alice  Marchant  died  the  4th  of  May  1747. 
Thomas  Fox  and  William  Millington,  witnesses 
for  the  executors,  attempt  to  establish  an  owning 
of  Francis  by  Sir  Thomas  Millington ;  Fox  was 
afterwards  condemned  and  hanged  for  forgery. 
Fox  says  in  1701  he  was  servant  to  William  Mil- 
lington, son  of  Sir  Thomas,  and  that  Sir  Thomas 
owned  Francis  and  gave  him  100/.,  but  had  just 
before  horsewhipt  him;  William  Millington  de- 
poses to  facts  when  he  was  three  years  old.  Fox 
and  Millington  swear  they  were  surgeons  in  the 
Greyhound,  man-of-war,  but  from  the  Navy  books 
that  appears  to  be  false.  We  shall  shew  those  two 
witnesses  have  knowingly  sworn  false  in  various 
instances.  We  have  a  certificate  of  the  birth  of 
Mary  Par,  wife  of  Fox,  by  which  it  will  appear 
she  was  but  four  years  old  when  her  husband 
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swears  she  was  a  servant  with  him  in  Sir  Thomas's  prerogative 

family.    William  Millington,  the  witness,  says  he      1 

was  natural  son  to  Sir  Thomas  Millington,  and   ^JJ^T™; 
that  he  had  an  annuity  of  100/.  a  year  from  Sir 
Thomas's  estate ;  swears  that  deceased  went  to  see 
Alice  Marchant  at  Bloxholm  and  Oxford,  in  1711 
and  1712,  and  called  her  cousin.     In  April  1747, 
William  Millington  filed  a  bill  in  Chancery  against 
Dr.  Bouchier  and  others,  to  establish  a  deed,  pre- 
tended to  have  been  made  in  1703,  by  which  it 
was  pretended  that  Sir  Thomas  granted  an  an- 
nuity of  100/.  a  year  out  of  his  estate  to  said 
William.     Suggests  that  the  deed  was  lost  by  a 
fire  at  his  house ;  it  will  appear  he  himself  set  the 
house  on  fire  to  get  the  insurance  money ;  part  of 
Sir  Thomas's  estate  sold  by  his  daughter.    No 
mention  of  any  charge  upon  it.     In  1 747  Fox  and 
the  executors  went  to  Bloxholm,  and  there  they 
raised  the  report  of  a  relationship  between  Francis 
and  Sir  Thomas.    George  Taylor  swears  he  was 
an  apprentice  to  George  Frogly,  joiner,  at  Oxford, 
with  Edward,  son  of  Francis  Millington ;  Edward 
was  bound  apprentice  to  Frogly  for  seven  years  on 
24th  March  1682.     George  Taylor  was  not  bound 
apprentice  to  Frogly  till  2nd  April  1691,  long  after 
Edwards'  apprenticeship  ended,  and  Sir  Thomas 
left  All  Souls  in  1679,  in  which  year  he  married, 
before  Edward  was  apprentice  or  lived  at  Oxford, 
and  yet  they  say  Edward  visited  Sir  Thomas  at 
All  Souls,  and  was  owned  by  him  as  his  nephew. 
They  plead  that  Francis  died  in  1702,  and  was  in 
that  year  horsewhipt  by  Sir  Thomas  in  London  ; 
proved  that  Francis  had  the  palsy  and  kept  his 
bed  at  Bloxholm  a  year  before  that  time;  they 
swear  that  Sir  Thomas  and  his  daughters  sent  pre- 
sents to  Francis  at  Bloxholm ;  the  upper  servants 
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PR5*°°AT,fE  *n  ^ie*r  ^BXD^Y  swear  they  never  heard  of  any,  or 
1      any  money  given  by  them  to  any  one  at  Bloxholm  ; 

*t^Sisl'  ^ey  **ave  pleade<i  that  Elizabeth  Ford,  wife  of 
Dr.  Ford,  was  sister  to  Sir  Thomas,  and  she 
owned  M archant  for  her  niece.  We  have  proved 
Mrs.  Ford  was  not  a  Millington  but  a  Toms ;  they 
have  pleaded  owning  of  Marchant's  family  by 
some  of  the  Bouchier  family;  the  contrary  is 
proved ;  they  have  failed  in  all  instances  of  owning 
from  Sir  Thomas  and  his  known  relations,  and 
their  witnesses  are  clearly  perjured.  We  pray  our 
interest  may  be  pronounced  for,  and  the  interest 
of  all  the  rest  may  be  pronounced  against  with 
ample  costs.  All  the  witnesses  produced  to  sup* 
port  Marchant's  interest  were  produced  by  Furst 
and  Jobber,  who  are  made  executors  in  her  will. 
They  have  put  their  case  on  these  points:  1st. 
Owning  of  Francis  by  Sir  Thomas  as  his  brother. 
2nd.  Owning  by  Sir  Thomas's  children  of  Fran- 
cis's children,  in  both  of  which  they  have  totally 
failed. 

Dr.  Pinfold,  for  the  executors  of  Alice  Mar- 
chant. —  We  claim  under  Alice  Marchant,  first 
cousin  to  deceased.  We  admit  Dr.  Bouchier  to 
be  first  cousin  once  removed,  but  not  next  of  kin. 
We  derive  from  Thomas  Millington  of  Newberry, 
who  had  six  children,  among  them  Francis,  who 
married  Alice  Clever,  and  had  issue  Alice  Mar- 
chant;  in  old  Thomas's  will  his  son  Francis  is 
mentioned,  and  in  the  Register  of  Newberry, 
Francis's  baptism  is  entered  in  1630.  Francis  died 
at  Bloxholm,  in  1702,  aged  72 ;  that  corres- 
pondence of  age  shews  the  identity  of  the  person. 
Francis  always  declared  he  was  born  at  Newberry. 
The  grand  question  is,  whether  Francis  of  Blox- 
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holm  was  brother  to  Sir  Thomas  Millington.  We  cRo°urt.1yb 
do  not  rely  on  the  evidence  of  Thomas  Fox  and  Hilar  T6rm 
William  Millington,  and  shall  not  read  them,  but  j«raaryss.' 
we  shall  shew  Francis  always  called  himself  bro- 
ther to  Sir  Thomas,  and  was  so  esteemed  by  his 
neighbours ;  declared  he  had  money  from  Sir 
Thomas,  and  he  received  presents  from  him,  and 
lived  in  a  more  handsome  manner  than  his  own 
income  would  support;  his  neighbours  believed 
that  he  was  assisted,  and  therefore  trusted  him ; 
Sir  Thomas  visited  him  at  Bloxholm,  as  it  was  re- 
ported there,  and  Francis's  wife  borrowed  things 
to  entertain  him.  Francis  had  four  daughters  and 
three  sons ;  his  daughter,  Elizabeth,  married  Gat- 
field,  a  joiner,  but  before  that  lived  with  Lady 
Millington  as  her  niece,  who  gave  her  a  diamond 
ring  and  a  silver  cup.  Ann,  another  daughter,  had 
the  evil,  and  came  with  her  mother  to  town  to  be 
touched  by  King  James  ;  they  were  at  Sir  Tho- 
mas's house,  and  brought  down  clothes  and  things 
they  said  he  gave  them.  Edward,  son  of  Francis, 
was  owned  by  the  Bouchiers,  and  was  relieved  by 
Mrs.  Cousens,  sister  of  Dr.  Thomas  Bouchier,  as 
his  relation,  and  at  his  death  the  Cousens  family 
attended  his  funeral.  Mary,  another  daughter  of 
Francis,  married  one  Parker,  and  spoke  of  Sir 
Thomas  as  her  uncle.  We  [say  Sir  Thomas's  sis- 
ter Elizabeth  married  Dr.  Ford,  and  Mrs.  Ford 
owned  Alice  Marchant  to  be  her  niece,  and  that 
the  Fords  and  Bouchiers  owned  each  other  as  re- 
lations. Sir  Thomas's  son  owned  Alice  Marchant 
as  his  cousin  ;  they  give  no  account  of  what  be- 
came of  Francis. 

N.  B.   Alice  Marchant  married  a  smith,  and 
died  in  an  almshouse  in  St.  Luke's  parish,  Middle- 
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P*co^°bt7v1  sex>  an(*  ^er  s*8ter  Mary  Parker  was  a  bed-maker 
■     at  Oxford. 

Hilary  Tern, 
Jtaotrj  23. 

Judgment  —  Sir  George  Lee. 
The  evidence  in  this  case  was  very  long.  Dr. 
Bouchier  made  a  very  full  proof  of  his  being  cou- 
sin-german  once  removed  to  deceased,  from  all 
sorts  of  written  evidence,  insomuch,  that  his  rela- 
tionship was  confessed  by  the  adverse  party.  On 
the  other  hand,  the  executors  of  Marchant  did  not 
produce  one  letter,  or  any  other  written  evidence 
to  prove  Francis  was  Sir  Thomas's  brother,  nor  one 
witness  who  ever  saw  them  together,  or  ever  heard 
his  children  or  him  own  or  ever  speak  of  Francis 
or  any  of  his  family,  but  the  whole  evidence  was 
no  more  than  witnesses  swore  they  had  heard 
Francis  say  he  was  brother  to  Sir  Thomas,  and 
had  presents  from  him,  and  his  children  say  they 
had  been  at  Sir  Thomas's  house,  who  received 
them  as  their  uncle.  It  appeared  clearly  that 
many  of  these  witnesses  swore  false,  and  three 
of  the  executor's  witnesses,  viz.  Fox,  William 
Millington  and  Drake,  were  so  infamous  and  so 
grossly  perjured  that  their  own  counsel  would  not 
read  their  depositions,  but  if  they  had  been  with- 
out exception,  I  should  have  thought  that  an  own- 
ing on  one  side  only  without  any  other  evidence, 
would  not  be  sufficient  to  establish  an  interest  to 
destroy  another  interest  that  was  clearly  and  indis- 
putably proved.  I  therefore  pronounced  for  the 
interest  of  Dr.  Bouchier,  and  against  the  interests 
of  all  the  other  parties,  none  of  whom,  excepting 
the  executors  of  Marchant,  appeared  at  the  hear- 
ing, either  by  advocates  or  proctors  ;  and  though 
it  has  not  been  usual  to  condemn  executors  in 
costs,  yet  as  there  appeared  great  reason  to  sus- 
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Hilary  Tern, 
January  28. 


pect  they  had  knowingly  carried  on  a  bad  cause  p*i*oo*wi 
by  very  bad  means,  and  had  themselves  given  in 
the  pleas  and  examined  all  the  witnesses  in  sup- 
port of  Marchant's  claim,  I  condemned  all  the 
parties  in  costs,  to  be  taxed  in  proportion  to  their 
respective  proceedings  in  the  cause,  and  swore 
Dr.  Bouchier  administrator  in  court,  and  ordered 
letters  of  administration  to  pass  under  seal  imme- 
diately, though  Mr.  Crespigny,  proctor  for  the 
executors,  prayed  it  might  not  pass  under  seal  till 
after  fifteen  days,  and  protested  of  appealing  from 
the  interlocutory  decree  upon  the  merits. 


Millington  against  Sorsby,    formerly  calling    janoarjss. 

herself  Turbutt. 


Dr.  Hay,  for  Sorsby.  —  Benjamin  Turbutt  died 
1st  November  1751 ;  left  Elizabeth,  his  wife,  now 
Sorsby,  and  Margaret  Millington,  his  daughter. 
15th  November  1751  widow  took  administration, 
and  agreed  with  Millington  and  her  husband  to 
make  immediate  distribution ;  made  an  inventory 
and  account,  and  on  5th  April  1753  Margaret  and 
her  husband  gave  her  a  release  in  full ;  in  Septem- 
ber 1751  the  daughter  cited  her  to  shew  cause  why 
the  administration  should  not  be  revoked,  and 
granted  to  the  daughter,  upon  suggestion  that 
Elizabeth  was  not  deceased's  wife,  and  to  bring  in 
an  inventory.  We  offer  the  release  in  bar  to  any 
suit. 


A  release  from 
a  partj  in  dis- 
tribution to  the 
administratrix 
of  an  intestate, 
held  to  be  good 
till  it  should  bo 
set  aside  io  a 
court  of  equity ; 
and  a  bar  also  to 
a  demand  for 
an  inventory  and 
aooonut ;  bat 
not  to  be  a  bar 
to  calling  in 
the  adminia- 
tratioo,  for  the 
purpose  of  put- 
ting the  admin- 
istratrix on 
proof  of  her 
marriage. 


Dr.  Pinfold,  for  Millington.  —  William  Milling- 
ton, Margaret's  husband,  at  first  refused  to  sign 


626  CASES  DETERMINED  IN  THE 

Prico?rtTIVE  ^e  re^ease>  but  at  Isust  d^  sign  it,  under  threats  of 
1      being  arrested.  The  share  Millington  has  received 

™wrJejS!'    is  21(W-  16s-  6*d-  but  much  more  was  due  to  her. 

Affidavit  for  Sorsby. 
William  Watts  proves  distribution,  and  that  the 
release  was  drawn  by  consent  of  parties,  and  was 
voluntarily  executed  in  presence  of  MUlington's 
attorney. 

Affidavit  for  Millington. 

William  Millington  swears  he  did  not  know  of 
the  release,  till  it  was  tendered  to  him  to  sign. 
Swears  he  was  indebted  to  Sorsby 's  husband,  who 
threatened  to  arrest  him,  which  induced  him  to 
sign  the  release. 

James  Thompson,  to  the  same  purpose. —  Says 
he  persuaded  Millington  to  sign  it,  for  fear  of  being 
ruined  by  an  arrest. 

Dr.  Hay.  —  Prerog.  Sept.  1746,  Williams  and 
Roberts,  a  general  release  held  to  be  a  bar  to  a 
suit,  and  the  Court  would  not  try  the  validity  of  it. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  I  could  not  enquire  how  the 
release  was  obtained.  I  must  take  it  to  be  a  good 
one  till  it  was  set  aside  by  a  court  of  equity,  and 
consequently,  that  it  was  a  bar  to  calling  for  an  in- 
ventory and  account,  but  with  respect  to  the  validity 
of  the  administration  it  was  not  a  bar  ;  the  release 
was  signed  upon  the  supposition  that  Sorsby  was 
lawful  administratrix,  but  if  she  was  not  the  widow 
she  had  no  title  to  the  administration,  and  there- 
fore, I  was  of  opinion,  she  must  bring  in  the  ad- 
ministration, and  plead  her  marriage,  in  order  to 
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shew  cause  why  the  administration  should  not  be  Prerogative 

*  Court. 

revoked ;  and  I  decreed  accordingly.  

The  proctor  for  Sorsby  prayed  that  Margaret  ^J2j^f 
Millington  might  be  ordered  to  bring  the  money  she 
had  received  for  her  share  of  the  distribution  into 
Court;  but  I  was  of  opinion  it  was  properly  her 
own  money, .  and  that  she  ought  not  to  bring  it  into 
Court,  unless  her  interest  as  daughter  was  denied. 


Taylor  against  Taylor. 


January  23. 


Thomas  Taylor  died  intestate.      Ann  Addis  Adminut»tion 
claims  to  have  been  married  to  him  SOth  June  m££22«i*. 
1738.     Mary  Grant  claims  to  have  been  married  *•*•*!*  two 

J  persons,  who 

to  him  on  6th  September  1747.  They  denied  each  *«*  cuimed  to 
other's  interest,  and  they  have  respectively  pleaded  AdminutrmuVn 
their  marriages,  which  were  both  at  the  Fleet,  ^^^e 
The  deceased  kept  a  public-house.     Both  sides  ■«■*■•• of  lJ;e 

r  -ill  11  ©newbowaaliv- 

agreed  the  estate  was  perishable,  and  that  it  was  »»*  with  him  at 

.       l  j      •     •    .       .  j      .       ...       the  time  of  his 

necessary  to  have  an  administrator  pendente  lite,  death,  the  no- 
Ann  Addis  named  Richard  Lawler ;  Mary  Grant  ^monej0^8* 
named  Richard  Havergill ;  both  offered  to  give  weeded  in  the 
security  in  2000/.  and  the  two  persons  named  for 
administrators,  and  their  respective  securities,  were 
reported  sufficient  by  the  officer  of  the  court,  and 
there  was  no  objection  to  any  of  them,  except  that 
the  securities  proposed  on  the  part  of  Mary  Grant 
were  said  to  be  creditors  of  deceased's  estate,  but 
there  was  no  evidence  of  that  fact.     Ann  Addis 
offered  that  the  effects,  as  soon  as  they  were  col- 
lected, should  be  lodged  in  the  bank  in  the  names 
of  the  administrator  and  of  the  register  of  the  court. 
Mary  Grant  thereupon  made  the  same  offer.   Grant 


A    I 


528      .  CASES  DETERMINED  IN  THE 

PrcoubtTIV*  **ve(*  w**k  deceased  at  his  death,  and  has  given 

in  an  inventory  of  his  estate.     Ann  Addis  could 

^L-j  2*!'  only  g*ve  in  a  declaration,  she  having  none  of  the 
effects  in  her  hands,  and  at  the  time  Addis  pleads 
that  she  married  deceased,  it  appeared  from  an 
affidavit  of  a  person  unconcerned  in  the  cause,  that 
he  lived  with  another  woman  as  his  wife. 

Affidavits  for  Grant. 
Mary  Grant. — Deponent  knew  the  deceased,  and 
knows  Mary  Grant,  alias  Taylor;  has  been  in- 
formed, and  believes,  deceased  in  1736  married 
Isabella  Noble,  who  died  in  August  1747 ;  sets 
forth  the  places  they  lived  at ;  they  had  two  chil- 
dren ;  one  born  in  1739,  the  other  in  1740 ;  exhi- 
bits and  proves  certificates  of  their  baptisms  as 
the  lawful  children  of  deceased ;  says  Richard 
Havergill  is  an  housekeeper ;  gives  him  a  good 
character. 

Henry  Crockford. — Proves  Mary  Grant  publicly 
lived  with  the  deceased  as  his  wife,  at  his  death. 

Affidavit  to  prove  the  estate  is  perishable. 

Judgment  —  Sir  George  Lee. 
No  affidavits  were  exhibited  on  the  part  of  Addis. 
Upon  these  affidavits,  and  particularly  in  conside- 
ration that  Mary  Grant  lived  with  deceased  as  his 
wife  at  his  death,  and  by  that  means  became  pro- 
perly possessed  of  the  effects,  I  decreed  adminis- 
tration pendente  lite  to  Richard  Havergill,  her  no- 
minee, undergoing  a  monition  to  lodge  the  money 
in  the  bank  pursuant  to  the  offer  in  acts  of  court ; 
and  he  being  in  court,  I  swore  him  administrator, 
and  admonished  him  accordingly. 
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Shand  against  Gardiner.  muryTerm, 

January  23. 

Dr.  Hay,  for  Francis  Shand. — John  Shand  died  a&  allegation 
intestate  in  1747,  left  Alice  Shand,  his  widow,  bi^t  wit.*11 
who  took  administration ;  she  is  since  dead,  and 
left  effects  unadministered.  She  made  her  will, 
and  appointed  Joseph  Gardiner  her  executor  and 
residuary  legatee.  He  entered  a  caveat.  Francis 
Shand  warned  it,  and  prayed  administration  de 
bonis  non  as  cousin-german  and  next  of  kin  to 
John  Shand.  Gardiner  denied  his  interest,  and  we 
now  offer  an  allegation  pleading  her  relationship. 
The  allegation  deduced  a  pedigree  from  the  com* 
mon  ancestor,  but  was  not  supported  by  any  ex- 
hibits, or  times  or  places  of  the  several  marriages, 
but  only  pleaded  cohabitation,  owning,  and  gene- 
ral reputation  of  the  respective  persons  as  husbands 
and  wives,  and  of  their  children  as  legitimate. 

Judgment  —  Sir  George  Lee. 
I  admitted  the  allegation,  especially  as  it  was  a 
pedigree  of  persons  in  low  rank,  who  could  not  be 
supposed  to  have  any  writings,  &c.  to  exhibit. 


Cox  against  Thompson.  January 2* 

Dr.  Hay,  for  Richard  Cox. — Elizabeth  Street,  The  revocation 
widow,  deceased,  made  her  will  on  27th  January  ium.  mU  " 
1752,  and  appointed  Richard  Cox  executor,  and 
gave  him  most  of  her  effects.  She  died  2d  May 
1752.  Caveat  entered  by  Smith  alias  Thompson, 
deceased's  father.  Cox  warned  it.  Bellas  ap- 
peared for  Thompson.     Cox  denied  him  to  be  fa- 
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PRcoCU,ATIV1  t^ier  to  deceased,  but  propounded  the  will,  and 
allowed  him  to  be  a  contradictor.     Bellas  pro- 

j™irjCS!'  pounded  Thompson's  son's  interest  as  father. 
1  "Sess.  Hil.  1753,  Bellas  gave  an  allegation, 
pleading  a  revocation  of  all  former  wills.  3  Sess. 
Hil.  1753,  Cox  admitted  a  pauper.  6th  March 
1753,  Thompson's  interest  pronounced  for,  but 
without  costs,  because  Thompson  had  gone  by 
different  names,  and  there  was  no  evidence  to 
affect  Cox  with  the  knowledge  of  his  being  de- 
ceased's father.  The  questions  now  are,  first, 
whether  the  will  propounded  is  good ;  secondly, 
whether  it  is  revoked.  Instructions  given  by  de- 
ceased. Will  duly  executed  in  presence  of  three 
witnesses ;  the  will  wrong  dated  ;  deceased  there- 
upon ordered  a  new  one  to  be  made,  which  she 
duly  executed.  She  lost  that  will,  and  then  she 
made  and  executed  the  present  will.  The  paper 
pleaded  as  a  revocation  is  dated  29th  April  1752  ; 
it  was  obtained  by  her  father,  by  undue  applica- 
tion to  her  on  her  death-bed. 

Dr.  Bettesworth  contri,  for  Thompson.  —  De- 
ceased died  a  widow  without  children.  Admit 
factum  of  the  will.  Cox,  who  is  a  married  man, 
and  has  four  children,  lived  in  adultery  with  de- 
ceased, and  kept  her  constantly  drunk.  In  her 
illness  she  was  very  desirous  to  see  her  father  and 
mother  ;  they  were  privately  sent  for,  and  came  to 
town  to  her.  She  desired  her  father  to  go  to  Mr. 
Bygrave  and  get  a  revocation  made.  Four  wit- 
nesses prove  it.  Pray  the  Court  will  pronounce 
for  the  revocation,  and  for  an  intestacy. 

Judgment  —  Sir  George  Lee. 
Witnesses  for  Cox  fully  proved  the  will,  and  on 
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the  other  hand  the  witnesses  for  Thompson  as  PaJ5J£*mi 
fully  proved  the  revocation.  I  therefore  pro- 
nounced the  deceased  to  be  dead  intestate;  in 
this  part  of  the  case,  it  fully  appeared  that  Cox 
knew  Thompson  was  the  deceased's  father  when  he 
denied  his  interest,  and  therefore  costs  were 
prayed  against  him  to  the  time  he  was  admitted  a 
pauper;  but,  though  he  had  in  all  respects  be- 
haved very  ill,  yfet  as  he  was  a  pauper,  and  had 
nothing  to  pay,  I  did  not  condemn  him  in  costs, 
because  Thompson  could  have  no  real  benefit 
therefrom,  but  could  only  gratify  his  resentment 
by  laying  Cox  in  gaol,  perhaps  for  his  life. 


ARCHES  COURT  OF  CANTERBURY. 


Bird,  alias  Bell,  against  Bird.  m«yiw», 

February  15. 

Dr.  Hay,  for  Mrs.  Elizabeth  Bird.  —  Thomas  An  aifegttiM 
Bird  brought  a  suit  of  nullity  of  marriage  against  in/tb?taiwV 
his  wife,  Elizabeth  Bird,  by  reason  of  her  former  Ji^J^Kk 
marriage,  in  the  Commissary  of  St.  Paul's  Court.  ▼»»*»»«<*.  re- 
She  appealed  from  admitting  some  articles  of  the 
libel.    The  appeal  was  pronounced  for,  and  now 
we  plead  that,  in  April  1722,  she  married  Robert 
Bell,  who,  in  four  or  five  months  after  deserted 
her,  and  she  has  never  seen  him  since ;  that  Bird 
solicited  her  and  her  parents  to  marry  him,  and 
assured  her,  upon  enquiry,  that  Bell  was  dead ; 
that  with  consent  of  her  parents  she  married  Bird 
in  1735  by  licence,  and  he  swore  her  to  be  a  wi- 
dow, and  lived  with  him  as  his  wife  till  1750, 
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Arches 
Court. 

Hilary  Term, 
February  Iff. 


when  he  turned  her  out  of  doors,  and  she  has  had 
by  him  eight  children. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  there  was  nothing  in  this  alle- 
gation relevant,  and  therefore  rejected  it,  the  sin- 
gle question  being,  whether  Bell  was  living  at  the 
time  she  married  Bird,  for  if  he  was,  her  marriage 
to  Bird  was  clearly  void,  and  there  was  not  a 
word  in  this  allegation  to  shew  Bell  was  dead  at 
that  time ;  but  as  the  case  appeared  to  be  very 
hard  upon  the  woman,  I  would  not  conclude  the 
cause,  but  gave  her  to  the  first  day  of  next  term 
to  see  whether  she  could  discover  that  Bell  was 
dead  before  she  married  Bird,  and  might  (if  she 
could  make  such  discovery)  have  an  opportunity 
to  plead  it. 


February  15. 


Hillyer  against  Milligan. 


Tbeco.faMioB        Robert  Milligan,  farmer  of  the  tithes  of  Hans- 

oftbe  proctor  of  i 

a  party  contest-  lop,  in  Bucks,  commenced  a  suit  against  Hillyer 
eILt  proof  of  for  tithes  in  the  Consistory  of  Lincoln.  Hillyer 
*l  Skim  °f  appeared  under  protestation,  and  alleged  that  he 
p***  was  subject  only  to  the  jurisdiction  of  the  Com- 

missary of  Bucks.  His  protestation  being  over- 
ruled, Hillyer  appealed,  and  in  the  Arches  Mil- 
ligan pleaded  the  jurisdiction  of  the  Consistory  of 
Lincoln,  I  ordered  the  allegation  to  be  reformed, 
by  pleading  instances  of  the  Consistory's  taking 
cognizance  of  causes  arising  within  the  Commis- 
saryship.  Milligan  gave  in  additional  articles, 
pleading  such  instances,  which  I  admitted. 
Hillyens  proctor,  who  had  a  special  proxy,  offer- 
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stances, to  be  true  copies  of  their  originals;  but 
the  proctor  for  Milligan  prayed  Hillyer's  personal 
answers  and  a  commission  to  examine  witnesses. 
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Per  Curiam. 
But  I  was  of  opinion  the  proctor's  confession 
was  a  full  proof  of  the  exhibits,  and  his  answers 
were  much  more  proper,  than  the  answers  of  a 
farmer  to  Latin  exhibits,  which  he  could  not  read 
or  know  any  thing  of,  and  as  there  were  no  facts  in 
the  allegation,  or  additional  articles  to  examine 
witnesses  upon,  I  also  refused  to  grant  a  com- 
mission 


Barton  against  Ashton.(a) 


Appeal  from  Lincoln. 


February  15. 


Dr.  Paul,  for  Barton. — Appeal  from  a  grievance.  *■**•  "g^*1 
Ashton,  vicar  of  Lowth,  articled  in  Consistory  of  for  immoral  ooo- 
Lincoln,  against  Luke  Barton,  parish  clerk,  and  Jd^tSE 
cited  him  to  bring  in  his  license,  and  shew  cause  *** 
why  it  should  not  be  revoked.  The  license  had  been 
granted  by  the  prebendary  of  Lowth  ;  they  ought  to 
have  applied  to  him  to  revoke  it ;  but  they  cited  him 
into  the  Consistory  of  Lincoln,  to  shew  cause  why  the 
license  should  not  be  revoked,  and  articled  against 
him  there  for  offences;  15th  June  1753,  appear- 
ance for  Barton ;  prayed  he  might  be  continued  in 
quiet  possession  of  his  office  pending  the  suit; 
Barton  appealed  from  not  restoring  him  pending 

(a)  Vide  sup.  p.  350. 
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Atciuts      the  suit,  and  from  admitting  the  articles ;  no  se- 

1     curity  for  payment  of  costs  was  given,  though  it  is 

YrtZj™'   a  cause  of  office. 

Dr.  Simpson,  contra  for  Ashton.  —  28th  May 
1753,  citation  against  Barton  to  bring  in  his  li- 
cense, and  to  shew  cause  why  it  should  not  be  re- 
voked and  to  answer  to  articles ;  15th  June,  ap- 
pearance for  Barton ;  he  prayed  he  might  be  con- 
tinued in  quiet  possession  of  his  office.  Ashton 's 
proctor  alleged  that  a  license  was  duly  granted  to 
one  Gray.  Judge  assigned  Barton  to  exhibit  his 
license,  and  Ashton  to  exhibit  articles ;  28th  June 
1753,  Barton  exhibited  license,  by  which  it  ap- 
pears in  the  recital,  that  he  was  nominated  parish 
clerk  by  A.  B.  nuper  vicarius  of  Lowth;  16th 
July,  articles  given  in ;  Barton  then  renewed  his 
prayer  to  be  restored.  Judge  assigned  to  hear  his 
pleasure  on  admission  of  the  articles  next  Court ; 
Barton  protested  of  appealing  from  the  said  assigna- 
tion. 31st  July,  judge  admitted  the  articles  and 
assigned  to  hear  his  pleasure  on  Barton's  petition 
next  Court;  presertim  of  appeal  from  delaying 
justice,  not  restoring  Barton,  and  from  admitting 
the  articles.  The  articles  plead  immoralities  and 
neglect  of  duty. 

The  acts  of  Court  and  the  articles  were  read, 
which  were  agreeable  to  the  opening. 

Dr.  Paul's  argument  for  Barton.  —  We  had  a 
right  to  be  restored  immediately;  spoliatus  ante 
omnia  restituendus,  and  therefore  are  injured. 
Some  of  the  articles  are  improperly  laid,  and 
others  are  not  material.  Townshend,  a  parish 
clerk,  was  articled  against  for  sodomitical   prac* 
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tices,  and  prohibition  was  granted ;  no  security 
given,  which  is  a  grievance ;  the  judge,  though  four 
times  requested,  would  not  restore  Barton. 

Dr.  Simpson,  for  Ash  ton. — Want  of  security  no 
part  of  the  appeal ;  therefore  upon  this  hearing, 
which  is  only  upon  a  grievance,  is  not  to  be  con- 
sidered. Gibson's  Codex,  240.  Reform.  Leg.  91. 
Canon  1603.  Parish  clerk  of  Islington  in  1710, 
license  revoked  for  fornication,  and  penance  en* 
joined.    . 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  I  could  not  take  notice  of  the 
want  of  security,  it  not  being  a  part  of  the  appeal, 
or  prayed  below,  and  security  might  be  prayed  at 
any  time  pending  the  suit.  2dly,  that  the  articles 
which  charged  immoralities  and  neglect  of  duty, 
ought  to  be  received,  and  though  there  might  be 
some  slight  objection  to  the  manner  of  pleading, 
that  was  not  sufficient  to  take  away  the  jurisdiction 
of  an  Inferior  Court ;  and  3dly,  I  was  of  opinion 
no  grievance  was  done  in  not  restoring  Barton  ;  as 
soon  as  the  articles  were  admitted,  the  judge  as- 
signed to  hear  his  pleasure  the  next  Court  upon 
that  petition.  Barton's  petition  was,  to  be  put  into 
quiet  possession  pending  the  suit ;  but  till  the  ar- 
ticles were  admitted  and  an  issue  was  given  there 
was  no  lis  pendens,  and  therefore  the  judge  had 
not  delayed  justice  in  that  particular,  and  there 
might  be  reasons  offered  to  shew  he  ought  not  to 
be  restored,  and  consequently  the  judge  did  right 
to  assign  to  hear  before  he  decreed  restitution,  and 
therefore  I  pronounced  against  the  appeal,  and  re- 
mitted the  cause  with  20/.  costs. 
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A  diroree  £ 
mensd  el  tkoro, 
by  reason  of 
adultery,  pro- 
■owood  for. 


Baily  against  Bail?. 


This  Cause  began  originally  in  the  Arches,  by  Letters 
of  Reqitestfrom  the  Commissary  of  Lincoln. 

• 

Mary  Baily  brought  a  suit  against  her  husband, 

Joseph  Baily,  for  a  divorce  for  adultery.  They 
were  married  in  1742.  Two  witnesses  proved  he 
lived  and  cohabited,  and  lay,  with  Frances  Wil- 
son as  his  wife,  and  had  two  children  by  her  at 
a  birth  in  1743. 


Witnesses. 

1 .  Isabella  Power.  —  Knows  Joseph  Baily ;  he 
had  two  children  by  Frances  Wilson,  in  1743 ;  de- 
ponent has  several  times  seen  him  and  said  Fran- 
ces in  bed  together.  * 

2.  Isaac  Ward.  —  Has  known  Joseph  Baily  for 
eleven  years  ;  he  has  all  that  time  lived  with  Fran- 
ces Wilson  as  his  wife,  and  had  two  children  by 
her  in  1743  ;  deponent  has  seen  said  Joseph  and 
Frances  in  bed  together. 

Mr.  White,  proctor  for  Joseph  Baily,  confessed 
.his  marriage  to  Mary  by  a  special  proxy,  and  Jo- 
seph, in  his  answers  to  Mary's  libel,  also  confessed 
he  was  married  to  her  in  1742,  in  manner  as  laid 
in  the  libel. 

N.  B.  She  did  not  ask  alimony ;  Joseph  did 
not  plead,  nor  did  his  counsel,  Dr.  Pinfold,  make 
any  defence  for  him.  Though  I  strongly  suspected 
collusion,  I  thought  myself  bound  to  give  sen- 
tence for  a  divorce,  upon  the  above  evidence,  bond 
being  first  given  not  to  marry  again. 
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Rumsey  against  Tizard.  

Hilary  Term, 
February  15. 

Tunstall  Tizard  made  his  will,  and  appointed  a  legatee  brbgs 
his  brother  executor,  who  proved  the  will,  26th  fe^y^Th. 
April  1750.     Rumsey,  a  legatee  therein,  brought  J£"^fEJtu 
a  suit  for  the  legacy  ;  the  executor  confessed  the  p*f •*•**»»•  •* 

^^  ##       *  a^aisaMe)a^w*jBafla^       ttsaWI 

clause  in  the  will  giving  the  legacy,  and  the  iden-  exhibits  a*'  i»- 
tity  of  the  legatee,  but  gave  a  negative  issue  to  the  ^Jjj7  rLul 
libel,  and  pleaded  plene  administravit,  and  exhi-  S^^J8*^ 
bited  an  inventory  and  account,  by  which  it  ap-  the  exeeator  b 
peared  he  had  paid  upwards  of  1 1 1/.  more  than  he  without  oost»! 
had  received ;  upon  sight  thereof,  the  legatee  de- 
clared he  would  proceed  no  farther  in  the  cause. 
Dr.  Jtmter  moved  that  the  executor  might  be  dis- 
missed with  costs.     Neither  counsel  or  proctor 
appeared  for  the  legatee. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  that  the  executor  ought  to  be 
dismissed,  but  that  he  was  not  entitled  to  costs, 
for  the  legatee  had  not  been  guilty  of  any  mala 
Jides ;  sufficient  assets  were  to  be  presumed  till  the 
contrary  appeared,  and  in  this  case,  as  soon  as  the 
legatee  found  the  executor  had  fully  administered 
he  proceeded  no  further ;  that  I  could  not  agree 
to  what  had  been  urged,  viz.  that  the  legatee 
should  have  called  for  an  inventory  and  account  in 
the  Prerogative,  and  so  have  seen  whether  there 
were  assets  before  he  commenced  his  suit  for  the 
legacy,  for  that  would  be  obliging  a  man  to  go 
through  a  suit  in  one  court  before  he  could  apply 
for  justice  in  another ;  which  I  thought  a  very  ex- 
traordinary circuit;  but  as  this  was  a  point  of 
practice,  and  I  remembered  no  instance  of  this 
matter  coming  into  question  before,  I  desired  the 
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archrs      opinion  of  the  advocates  and  proctors.   All  the  ad- 

. 1      vocates  present,  viz.  Drs.  Paul,  Simpson,  Pinfold, 

PebViJ6™'  Hay,  Smalbroke,  and  Bettesworth,  unanimously, 
and  most  of  the  proctors,  agreed  with  me  that  the 
executor  was  not  entitled  in  this  case  to  costs,  and 
I  accordingly  dismissed  him  without  costs. 


F«bni«7i5.  Lewis  against  Owen  and  Williams. 

An  »ppeai  du-       Mr.  Owen,  chancellor  of  Bangor,  promoted  arti- 
u  "ad  not  be«T  cles  against  Thomas  Lewis,  Rice  Yaughan  and 

wuhb°th? time   ^wry  h*8  w^e>  at  ^e  instance  of  Williams,  a  proc- 
limitod  bj  law.  tor  in  the  court,  for  erecting  a  pew  in  a  church  in 

the  diocese  of  Bangor  without  a  faculty.  They 
pleaded,  but  the  Chancellor  rejected  their  allega- 
tion. 6th  March  1750,  the  Chancellor  heard  the 
cause,  and  he  ordered  them  to  pull  down  the  new 
erected  pew,  and  condemned  them  in  costs.  They 
protested  of  appealing,  but  did  not  then  interpose 
an  appeal.  The  8th  of  August  following  a  cita- 
tion was  returned  against  them,  to  shew  cause  why 
said  decree  or  sentence  should  not  be  demanded 
to  execution.  Vaughan  and  his  wife  declared  they 
acquiesced  in  the  sentence,  but  Lewis  opposed  the 
sentence.  The  Judge  decreed  it  to  be  carried  into 
execution.  Lewis  interposed  an  appeal  from  this 
order,  bearing  date  17th  August  1751. 

Judgment  —  Sir  George  Lee.. 

As  Lewis  had  not  appealed  from  the  sentence 

given  on  6th  March  1750,  within  the  time  limited 

by  law,  I  was  of  opinion  he  could  not  appeal  from 

the  order  to  carry  that  sentence  into  execution,  and 
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therefore,  without  going  into  the  merits  of  the  case,  coor? 

I  remitted  the  cause  for  want  of  an  appeal,  and      

gave  20/.  costs.  "Eg-; 


Hon.  Robert  Herbert,  Esq.  v.  Hellyer.       Febnurjis. 


Appeal  from  Winchester  in  a  cause  for  Tithes. 


Dr.  Pinfold,  for  Herbert. — Mr.  Herbert,  as  im-  Al  . 
propriator  of  the  rectory  of  King's  Clear,  in  the  tor,  for  tbe  re- 
county  of  Hants,  brought  a  suit  for  tithes,  on  the  S^rVM*" 
statute  of  2  Ed.  6.  chap.  13.;  for  tithes  arising  in  0#w* 
the  said  parish,  on  lands  called  Freemantle  Park ; 
charges  in  his  libel,  that  from  Michaelmas  1748, 
to  Michaelmas  1749,  Hellyer  did  not  set  out  the 
tithes  arising  from  said  lands,  and  therefore  sues 
him  for  the  double  value  and  costs  in  the  Court 
below.  William  Hellyer  pleaded  that  no  tithes  of 
those  lands  had  been  paid  time  out  of  mind  and 
that  they  were  tithe  free,  which  allegation  was  ad- 
mitted. Herbert  appealed ;  the  Court  here  pro- 
nounced for  tbe  appeal,  and  rejected  the  allega- 
tion ;  because  a  layman  cannot  by  law  prescribe 
in  nan  decimando,  and  if  he  would  insist  on  an  ex- 
emption from  payment  of  tithes,  he  must  shew 
some  special  cause  of  exemption.  The  cause  being 
thus  retained  here,  we  are  now  before  the  Court 
upon  the  merits ;  we  have  examined  three  wit- 
nesses, and  shall  read  Hellyer'S  answers  ;  no  evi- 
dence on  his  part ;  Herbert  is  proved  to  be  the 
impropriator  of  the  rectory  of  King's  Clear;  by 
his  answers  Hellyer  owns  he  sowed  between  Mi- 
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chaelmas  1748,  and  Michaelmas  1749,  twenty- 
five  acres  with  wheat,  and  each  acre  produced 
two  quarters,  each  quarter  value  one  pound  six 
shillings,  therefore  the  tithe  on  each  quarter  was 
worth  2s.  Id. ;  total  single  value  of  the  tithe  of 
wheat  6/.  9s.  2d.  Peas,  ten  acres,  two  quarters 
and  half  on  each  acre ;  in  the  whole  twenty-five 
quarters,  value  1/.,  each  tithe  thereof  single  value 
21.  10 s.  Barley,  twenty-five  acres,  three  quarters 
on  each  acre,  seventy-five  quarters  in  the  whole, 
worth  16*.  per  quarter ;  tithe,  each  quarter  1*.  7d.9 
single  value  of  the  whole  tithes  of  barley  5/.  18$.  9d. 
Oats,  thirty  acres,  three  quarters  each  acre,  ninety 
quarters  in  the  whole,  worth  12s.  each  quarter ; 
tithe,  per  quarter,  Is.  2\d. ;  total,  single  value  of 
tithes  of  oats,  5/.  6s.  \0%d.  Turnips,  twenty-five 
acres,  worth  1/.  an  acre ;  tithe,  21.  IQs.  Depas- 
turage  of  two-hundred  barren  sheep  for  a  year, 
worth  weekly  Id.  each,  total,  ls.8d.  per  week; 
the  whole  tithe  for  the  year,  4/.  6s.  8d.  Single 
value  of  the  tithes  of  wheat,  peas,  barley,  and  oats, 
together  20/.  As.  9id. ;  the  double  value  therefore 
is  40/.  9s.  Id. ;  to  which  add  the  tithe  of  turnips, 
single  value,  21. 10*. ;  and  of  the  depasturage  of 
the  sheep,  41.  6s.  8d. ;  the  total,  due  for  all  the 
tithes  is  49/.  6s.  3d. 


Dr.  Simpson,  for  Hillyer.  —  Admit  Dr.  Pinfold 
has  truly  stated  the  value  and  quantity  of  the 
tithes  from  Hillyer's  answers ;  we  pleaded  below, 
and  have  insisted  in  our  answers  that  Herbert  was 
impropriator  and  owner  of  the  tithes  of  part  only 
of  the  parish ;  the  point  we  shall  now  insist  on  is, 
that  there  is  no  legal  proof  that  Mr.  Herbert  is  im- 
propriator and  owner  of  the  tithes  of  the  whole 
parish;  on  the  contrary,  the  tithes  of  some  part  of 
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the  parish  belong  to  the  vicar,  and  there  is  no  proof      arches 
that  Freemantle  Park  ever  paid  any  tithes.  * 

Hilirj  Term, 
Febrnarj  16. 

Evidence  far  Herbert. 

Hellyer's  first  answers.  —  1 .  Art.  Believes  Her- 
bert is  impropriator  of  part  of  the  parish  of  King's 
Clear,  but  not  of  the  tithes  in  Freemantle  Park. 

2.  Art.  Believes  said  park  is  tithe  free. 

4,  5, 6,  7,  8, 9.  Respondent  in  the  year  libellate 
sowed  Freemantle  Park  with  several  grains ;  can* 
not  set  forth  the  tithes  particularly. 

12.  Respondent  carried  away  the  tithes  without 
setting  them  out. 

13.  Respondent  has  refused  to  pay  the  tithes 
demanded. 

'  FuUer  answers. 

1 .  Art.  Does  not  believe  Herbert  is  owner  of 
the  tithes  in  Freemantle  Park. 

2.  Art.  Believes  Herbert,  as  impropriator,  has 
right  to  tithes  of  part  of  the  parish,  but  not  of 
Freemantle  Park. 

4.  Art.    In  year  libellate,  respondent '  sowed 
twenty-five  acres  with  wheat,  each  acre  produced ' 
two  quarters,  worth  1/.  6s.  a  quarter,  tithe  2*.  Id. 
a  quarter. 

5.  Art.  Sowed  ten  acres  with  peas,  each  acre 
produced  two  quarters  and  a  half  of  peas,  worth 
1/.  a  quarter,  tithe  2s.  per  quarter. 

6.  Art.  Sowed  twenty-five  acres  with  barley, 
each  acre  produced  three  quarters,  worth  16s. 
each  quarter,  tithe  1*.  Id.  per  quarter. 

7.  Art.  Sowed  thirty  acres  with  oats,  each 
acre  produced  three  quarters  worth  12*.  each 
quarter,  tithe  1*.  2id.  per  quarter. 
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^J;"™  8,  Art.  Sowed  nine  acres  with  vetches,  which 

he  fed  his  cattle  with. 

SiijTl!       3.  Art.  Sowed  twenty-five  acres  with  turnips, 
each  acre  worth  1/.,  tithe  2s.  per  acre. 

10.  Art.  Depastured  two  hundred  barren  sheep, 
tithe  for  each  per  week  worth  Id. 

Further  fuller  answers. 
1 .  Art.  Believes  Herbert  is  owner  of  part  of  the 
rectory  of  King's  Clear,  but  does  not  believe  he  is 
owner  of  all  the  tithes  of  Kings  Clear,  particularly 
of  the  tithes  of  Freemantle  Park,  and  of  other 
estates  in  said  parish. 

Witnesses. 

1.  William  Pearce.  —  1.  Art.  In  April  1748 
and  ever  since,  Herbert  was  and  has  been  impro- 
priator of  all  the  titnes  arising  in  the  parish  of 
King's  Clear,  except  certain  lands  (which  the 
witness  names)  whereof  the  vicar  is  owner. 

2.  Art  Herbert  has  a  right  to  all  the  tithes  in 
the  parish  except  those  which  belong  to  the  vicar ; 
deponent  has  collected  great  part  of  the  tithes  for 
Herbert. 

2.  Thomas  Smith.  —  1.  Art.  Herbert  is  owner 
of  all  the  tithes  arising  in  the  parish  of  King's 
Clear,  and  is  so  reputed  to  be. 

2.  Art.  Believes  Herbert  has  right  to  all  the 
tithes  articulate,  and  Lord  De  la  Warr,  his  prede- 
cessor, had  right  to  them. 

4.  Art.  Hellyer  occupies  Freemantle  Park  as 
tenant  to  Mr.  Cottingham ;  believes  the  tithes 
thereof  belong  to  Herbert.  Hellyer  went  with 
deponent  to  Lord  De  la  Warr  as  deponent  under- 
stood, to  hire  of  him  the  tithes  of  Freemantle 


ECCLESIASTICAL  COURTS ;  1764. 

Park,   and  deponent    understood  they  did  .not 
agree  about  them. 

3.  Edward  Toralins,  gent.  —  1.  Art.  Herbert  is 
owner  of  all  the  tithes  arising  within  the  parish  of 
King's  Clear  except  the  tithes  of  certain  lands 
(which  the  witness  names)  which  belong  to  the 
vicar. 

Dr.  Pinfold.  —  Hellyer  appeared  simply,  and 
did  not  object  that  Herbert  was  not  impropriator 
of  the  whole  parish. 

Dr.  Simpson. — No  evidence  to  show  the  impro- 
priator has  never  received  tithes  of  Freemantle 
Park ;  Hellyer  in  his  answers  denies  he  is  owner 
of  these  tithes,  and  the  witnesses  speak  only  to 
belief  that  he  is  impropriator  and  owner  of  all  the 
tithes  in  the  parish  of  King's  Clear. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  Herbert  had  sufficiently  proved 
himself  to  be  impropriator  and  owner  of  the  tithes 
of  the  whole  parish.  The  witnesses  proved  him 
to  be  impropriator  of  the  rectory,  which  would 
entitle  him  to  the  tithes  unless  some  exemption 
was  shown,  which  was  not  done  in  this  case,  and 
as  to  the  tithes  received  by  the  vicar,  they  made 
no  variation,  for  they  were  part  of  the  rectory  and 
were  granted  out  of  it  to  the  vicar  as  his  endow- 
ment, and  therefore  as  the  quantum  and  value  of 
the  tithes  were  proved  by  Hellyers  the  party's  own 
answers,  I  pronounced  that  20/.  4$.  9\d.  was  due 
to  Herbert  for  the  single  value  of  the  tithes  of 
wheat,  peas,  barley,  and  oats,  and  because  he  had 
not  set  out,  but  had  carried  away  said  tithes  con* 
trary  to  the  statute,   I  condemned  him  to  pay 
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arches  as  much  more  for  said  tithes,  viz.  in  the  whole 
0PRT'  40/.  9s.  Id.  and  I  pronounced  that  21.  10s.  the 
f^J*™'  single  value  was  due  for  tithe  of  turnips  and 
4/.  6*.  8d.  the  single  value  for  the  tithe  of  the  de- 
pasturage  of  sheep  that  were  barren,  and  therefore 
I  pronounced  him  to  pay  in  the  whole  for  tithes 
to  Herbert,  the  sum  of  47/.  6*.  3d.  and  condemned 
him  in  costs  to  be  taxed  next  court. 

-ZV".  B.  —  Herbert  did  not  sue  for  tithe  of  wool, 
nor  had  any  been  paid,  but  he  sued  only  for  de- 
pasturage  of  barren  sheep ;  and  note,  that  I  did 
not  pronounce  any  tithe  to  be  due  for  vetches,  be- 
cause Hillyar  did  not  sell  them,  but  used  them  to 
feed  his  own  cattle. 


PREROGATIVE  COURT  OF  CANTERBURY. 


Bj-Daj after  BURROUGHS  OgaifiSt  GRIFFITHS  and  HALL. 

Hilary  Tern, 
February  24. 

ititnotcomp.-  Dr.  Pinfoldy  for  Burroughs.  —  James  Strange- 
tor  to  di^te  ways,  Esq.  died  23rd  December  1753 ;  left  a  tes- 
USi.lrtlcle,ofa  tamentary  paper,  dated  27th  November  1753; 
wher*  do  per-  directs  his  debts  to  be  paid,  and  gives  the  residue 
r?b7too^o»a  of  his  estate  to  Samuel  Burroughs,  Esq.  Master 
ie^rt^^'t  *n  Chancery,  and  appoints  him  executor;  the 
booMi  «*  qfeu  paper  was  not  wrote  or  executed  by  deceased. 
Mxt  ofkbto     We  are  before  the  Court  with  affidavits  to  prove 

the  instructions  for  writing  said  paper,  and  the 
deceased's  intention  in  ordfer  to  obtain  a  probate. 
Griffiths  was  the  deceased's  apothecary,  and  claims 
to  be  a  creditor  in  the  sum  of  50/.     Hall  likewise 


appear. 
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claims  to  be  a  creditor,  but  has  not  made  oath  of  p""£°*Tlvt 

his  debt ;  deceased  was  related  to  Mr.  Burroughs's 

wife ;  deceased  declared  to  Peele  his  great  affec-  *J;^ JjJJj 
tion  to  Burroughs,  and  sent  him  to  know  whether  Febnwj  m. 
Burroughs  would  take  the  executorship.  27th 
November  1753,  Burroughs  sent  his  clerk,  Mr. 
Romans,  to  tell  deceased  he  would  accept  of  being 
his  executor ;  deceased  then  gave  instructions  to 
Romans,  for  drawing  his  will ;  he  went  home  and 
drew  it,  and  in  the  afternoon  carried  it  to  deceased, 
who  read  and  approved  it,  but  said  it  was  almost 
dark,  and  he  would  sign  it  next  day.  28th,  Ro- 
mans came  again ;  deceased  said  when  he  was 
better  he  would  come  to  Burroughs's  chambers 
and  execute  it.  29th  November,  Griffiths  went 
to  deceased,  asked  the  nurse  if  deceased  had 
made  a  will  ?  she  said  a  paper  was  drawn ;  Grif- 
fiths bid  her  bring  it  to  him ;  she  did,  and  he  took 
it  away  with  him;  the  next  day,  Griffiths  took 
deceased  away  from  his  lodgings  in  Chancery- 
Lane,  and  put  him  into  lodgings  at  Dorman's,  near 
Exeter  Exchange ;  there  deceased  declared  almost 
daily,  that  Burroughs  should  be  his  executor. 
Griffiths  wrote  another  will,  in  which  Dorman  was 
executor,  but  deceased  refused  to  sign  it.  Grif- 
fiths has  no  right  by  law  to  oppose  the  will  as  a 
creditor. 

Dr.  Hay,  for  Griffiths. — We  as  a  creditor  took 
out  a  citation  against  the  next  of  kin  to  accept  or 
refuse  administration  to  deceased  as  dying  intes- 
tate, or  to  shew  cause  why  administration  should 
not  be  granted  to  Griffiths.  A  creditor  may  shew 
defects  in  a  will,  in  order  to  prove  an  intestacy  to 
make  way  for  an  administration  to  be  granted  to 
him.     Dorman  was  a  relation  to  deceased. 

VOL.  I.  N  N 
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court.  Affidavits  for  Burroughs. 

HiiDaT^f       *'  Magdalen  Hess.  —  Deponent  was  intimate 
F«bn»rj  21!   witb  deceased  ;  Burroughs  assisted  him  in  his  law- 
suits ;  deceased  had  great  affection  for  Mr.  Bur- 
roughs, who  was  his  near  relation ;  believes  de- 
ceased intended  to  give  his  effects  to  Burroughs. 

2.  John  Romans. — 3.  Thomas  Wilkinson. — 
John  Romans  says  Burroughs  sent  deponent  in 
November  to  tell  deceased  Burroughs  consented 
to  be  his  executor  deceased  then  desired  depo- 
nent to  draw  his  will  for  him,  and  gave  him  in- 
structions that  his  debts  should  be  paid,  and  Bur- 
roughs to  be  his  executor  if  he  would  take  the 
trouble,  and  to  have  the  residue ;  deponent  wrote 
said  instructions,  and  then  drew  the  will  agree- 
able to  them  and  carried  it  in  the  afternoon  to 
deceased,  and  took  Wilkinson  with  him ;  deceased 
read  it  in  presence  of  deponent  and  Wilkinson ; 
deceased  said  he  understood  the  contents,  and 
desired  deponent  would  call  the  next  day  about 
noon  and  he  would  then  execute  it ;  about  two  at 
noon  next  day,  28th  November,  deponent  and 
Wilkinson  went  again  to  deceased,  the  deceased 
then  said,  he  was  sorry  to  give  them  so  much 
trouble,  but  he  would  come  when  he  was  better 
to  the  chambers,  meaning  Mr.  Burroughs's  cham- 
bers, and  execute  it  there ;  deponent  never  saw 
deceased  afterwards ;  believes  he  approved  the 
will,  because  he  did  not  object  to  it ;  deceased 
afterwards  was  removed  to  another  lodging.  Wil- 
kinson deposes  the  same  as  Romans,  says  de- 
ceased read  over  the  paper,  and  said  he  understood 
the  contents  of  it ;  deceased  was  very  weak. 

4.  Ann  Fear. — Deponent  was  nurse  to  deceased 
at  Chancery- Lane  ;  in  November,  deceased  told 
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Mr.  Peele  he  was  desirous  to  make  his  will,  and  ****°oativb 

'  Court. 


Mr.  Burroughs  his  executor.  27th  November, 
Romans  made  a  will  for  deceased,  brought  it  and  Hfh?j  T«m! 
left  it  on  the  table  with  deceased  ;  deponent  put  ftbnwiy  a*, 
it  in  a  drawer.  29th  November,  Griffiths  asked 
deponent  where  the  will  was,  and  bid  deponent 
fetch  it  to  him ;  deponent  did  so  without  deceased's 
knowledge,  and  he  put  it  in  his  pocket  and  carried 
it  away ;  deponent  afterwards  asked  him  for  it, 
but  he  would  not  give  it  her. 

5.  George  Dorman,  grocer.  —  30th  November, 
deceased  was  brought  to  deponent's  house;  he 
never  went  out  afterwards ;  deceased  while  at  de- 
ponent's house  expressed  great  regard  for  Bur- 
roughs, and  said  he  wanted  to  go  to  him  to  settle 
his  affairs,  and  said  to  that  effect  the  day  he  died ; 
verily  believes  deceased's  intention  was  to  make 
Burroughs  his  executor. 

6.  George  Dorman. — 7.  John  Romans. — George 
Dorman  says  Griffiths  took  lodgings  at  deponent's 
house  for  deceased ;  on  the  30th  November  he  was 
brought  to  deponent's  house  in  a  chair;  says 
Griffiths  told  deponent  deceased  twice  asked  in 
his  passage  where  they  were  carrying  him  ;  verily 
believes  he  was  removed  by  Griffiths  to  prevent 
his  executing  said  will ;  has  often  heard  Griffiths 
say  he  was  resolved  to  prevent  deceased's  execu- 
ting said  will,  for  he  would  not  have  Burroughs 
for  his  paymaster ;  Griffiths  kept  said  will  till  de- 
ceased was  dead.  Griffiths  told  deponent  he 
would  arrest  deceased  for  his  debt,  but  deponent 
begged  him  not ;  if  deceased  had  lived  a  day 
longer  Griffiths  would  have  removed  him  from 
deponent's  house ;  deceased  frequently  said  he 
wanted  to  go  to  settle  his  affairs ;  believes  de- 

nn2 
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pkeiiogati?b  ceased  thought  he  should  recover ;  he  died  sud- 
1      denly.     John  Romans  says  he  received  the  will 

JSgUOZ   fromDorman. 

February  24.  8.  George  Dorman.  —  9.  Elizabeth  Winterburn. 
— Winterburn  says  deceased  was  brought  to  Dor- 
man's  by  Griffiths ;  deceased  daily  talked  of  going 
to  Mr.  Burroughs  to  settle  his  affairs ;  deponent 
one  day  locked  him  in  his  room  to  prevent  his  go- 
ing, he  not  being  fit  to  go  abroad.  Griffiths  wrote 
a  will  for  deceased,  in  which  Dorman  was  execu- 
tor ;  he  and  Dorman  went  to  deceased  with  it,  and 
Griffiths  read  it  to  deceased  ;  deceased  told  depo- 
nent with  great  vehemence,  that  he  should  have 
gone  mad  if  he  had  signed  it,  for  Mr.  Burroughs 
was  to  be  his  executor.  Dorman  says  Griffiths 
wrote  said  will  of  his  own  accord  without  deceas- 
ed's knowledge  ;  deceased  refused  to  sign  it,  and 
was  angry  with  Griffiths;  deponent  daily  heard 
deceased  declare  his  intent  to  make  Burroughs 
his  executor. 

10.  Joshua  Peele,  gent.  —  Deponent  was  soli- 
citor for  deceased  in  his  law  suits.  27th  No- 
vember last,  viz.  1753,  Griffiths  told  deponent 
deceased  was  very  ill ;  deponent  went  to  deceased 
and  advised  him  to  make  his  will ;  deceased  inti- 
mated he  should  be  glad  if  Mr.  Burroughs  would 
be  his  executor ;  deponent  told  deceased  he  would 
acquaint  Burroughs  therewith,  he  desired  depo- 
nent would  ;  deponent  did  that  day  tell  Burroughs, 
(who  expressed  a  regard  for  deceased,)  and  said 
he  would  send  to  him.  28th  November,  deponent 
met  Griffiths,  and  told  him  he  suspected  he  had 
been  endeavouring  to  get  deceased  to  make  a  will ; 
deponent  denies  he  said  to  Griffiths,  "  Surely 
Master  Burroughs  can't  be  endeavouring  to  get  a 
will  from  deceased,"  or  that  Burroughs's  name  was 
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mentioned ;  believes  Griffiths  prevailed  on  deceased  prerogative 
to  go  to  Dorman's.  1 

By  Day  after 
Hilar j  Term, 

Affidavits  for  Griffiths.  v*brwj  u. 

Thomas  Griffiths.  —  Deceased  was  indebted  to 
deponent  50/.  26th  November  last,  Mrs.  Hess 
told  deponent  deceased  was  gone  from  his  lodg- 
ings, and  asked  deponent  if  he  knew  where  he 
was ;  deponent  inquired,  and  found  he  was  at 
Church's  in  Chancery-lane.  28th  November,  de- 
ponent met  Peele,  who  told  deponent  somebody 
had  brought  a  will  to  deceased,  and  he  wondered 
anybody  should  do  so;  deponent  said  he  knew 
nothing  of  it;  Peele  replied,  "  Surely  it  can't  be 
Master  Burroughs;"  deponent  asked  the  nurse 
about  the  will,  and  she  gave  it  deponent,  and  after 
he  had  read  it  he  returned  it  to  the  nurse,  who  put 
it  into  the  drawer ;  deponent  went  again  that  day 
to  deceased,  and  deceased  said  he  wanted  to  go 
to  some  other  lodgings;  deponent  asked  him  if 
he  would  go  to  Mr.  Dorman's,  he  said  "  Yes,"  and 
asked  if  Dorman  would  receive  him,  and  keep  him 
from  signing;  deponent  bid  nurse  give  him  the 
will,  and  deponent  took  it  away  with  him ;  depo- 
nent received  a  message  from  deceased  to  desire 
Dorman  to  come  and  fetch  him,  and  soon  after 
deponent  received  a  message  from  deceased  to 
come  and  accompany  him  to  Dorman's.  30th 
November,  deponent  proposed  to  deceased  to 
make  his  will;  deceased  said  he  would  if  depo- 
nent would  be  his  executor;  deponent  excused 
himself,  but  advised  him  to  make  Dorman  execu- 
tor ;  deponent  copied  the  will  wherein  Burroughs 
was  made  executor,  only  putting  in  Dorman's 
name  instead  of  Burroughs's ;  deponent  brought 
it  to  deceased,  and  he  said  he  would  consider 
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prerogative  0f  ft  •  cannot  swear  to  the  words  of  that  conver- 

Court.  .    7 

sat  ion. 

By- Day  after 

Hilary  Tern.,  Act  read. 

February  24. 

Caesar  Griffiths,  proctor,  alleges  that  deceased 
refused  to  execute  the  will  in  favour  of  Burroughs, 
and  is  dead  intestate ;  has  heard  Pyle,  Dorman, 
and  Burroughs's  wife  are  deceased's  relations,  but 
knows  not  in  what  degree ;  prays  citation  against 
them. 

Dr.  Pinfold's  argument  for  Burroughs.  —  Grif- 
fiths as  a  creditor  cannot  oppose  the  will,  he  can 
only  pray  a  constat  of  the  estate ;  the  presump- 
tion that  deceased  had  departed  from  the  will 
arising  from  his  declining  to  execute  it  on  the  27th 
and  28th  November,  may  be  ousted  by  proof  of 
his  intention  continuing;  he  declared  he  would 
come  to  Burroughs's  chambers  to  execute  it.  28th, 
Griffiths  took  the  will  away,  and  on  the  30th  No- 
vember he  removed  deceased  into  his  own  custody, 
even  then  deceased  always  spoke  of  Burroughs  as 
his  executor,  and  of  going  to  him  to  settle  his 
affairs ;  therefore  he  continued  in  the  same  inten- 
tion. 

Dr.  Hay,  contr&,  for  Griffiths. — If  a  will  is  in- 
valid a  creditor  may  shew  it  to  be  so,  that  he  may 
obtain  administration ;  a  creditor  for  that  reason 
may  shew  that  a  nuncupative  will  is  not  made 
with  the  formalities  required  by  the  statute ;  in  this 
case  there  is  only  one  witness  who  deposes  to  the 
instructions,  and  giving  them  is  the  only  act  de- 
ceased did  in  support  of  the  will ;  but  his  refusing 
to  execute  it  when  he  had  an  opportunity  both  on 
the  27th  and  28th  November,  and  his  never  exe- 
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cuting  it  afterwards,  was  clearly  a  departure  from  pRE^^"TB 

it  and  rendered  it  invalid,  as  was  determined  by 

the  Delegates  in  the  cause  of  Williams  and  Wynne,  (a)    SmJ^CST 
and  lately  in  this  court  in  the  cause  of  Lady  Ann    Mw«««y  **• 
Jekyll  against  Jekyll,  as  there  is  no  act  of  the  testator 
appearing  upon  the  paper,  the  Court  cannot  grant 
probate  of  it  without  first  citing  the  next  of  kin. 

Judgment — Sir  George  Lee. 

I  was  of  opinion  a  creditor  had  only  a  right  to 
have  a  constat  of  the  deceased's  estate,  to  see 
whether  there  were  assets  sufficient  to  pay  the 
debts,  but  could  not  controvert  the  validity 
of  a  will,  for  it  was  indifferent  whether  he 
should  receive  his  debt  from  an  executor  or  an 
administrator,  and  if  a  creditor  was  admitted  to 
dispute  the  validity  of  a  will,  it  would  create  infi- 
nite trouble,  expense  and  delay  to  executors,  and 
therefore  I  heard  Dr.  Hay's  objections  to  the  will 
rather  as  an  amicus  curia  than  as  counsel  for 
Griffiths. 

2ndly,  I  was  of  opinion,  since  nobody  who  had 
a  right  did  appear  to  oppose  the  will,  that  the 
Court  was  not  obliged  ex  officio  to  order  a  citation 
to  issue  to  call  the  next  of  kin  :  if  there  was  evi- 
dence enough  to  satisfy  the  Court  that  the  paper 
before  me  was  the  will  of  the  deceased,  I  was 
sufficiently  founded  to  grant  probate  to  the  exe- 
cutor. 

3rdly,  I  was  of  opinion  the  affidavits  sufficiently 
proved  this  will ;  the  law  did  not  require  more 
than  one  witness  to  prove  instructions,  and  they 
were  proved  by  more  than  one  witness  but  in 
few  cases;  the  deceased  voluntarily  gave  the  in- 
structions, sent  to  Mr.  Burroughs  to  know  if  he 

(a)  Vide  supra,  p.  419. 
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p«f.*ooative  would  be  his  executor ;  Mr.  Burroughs  did  not  see 

Co  OUT 

1     or  influence  him,  he  read  the  paper,  knew  the 

Ha"J?j  Term'  contents>  and  declared  both  on  the  27th  and  28tb 
Febroarj  m!  November,  that  he  would  execute  it,  though  he 
declined  doing  it  then  ;  after  that  time  it  was  not 
in  his  power,  for  both  the  will  and  the  testator  him- 
self were  in  the  custody  of  Griffiths,  who  endea- 
voured to  get  a  will  from  him,  which  the  deceased 
refused  to  execute,  and  during  the  whole  time  he 
was  in  custody  to  the  very  day  of  his  death  he 
constantly  declared  a  permanency  of  the  same  in- 
tention in  favour  of  Burroughs,  which  differenced 
this  case  extremely  from  the  cases  that  had  been 
cited,  for  in  those  cases  there  were  no  declarations 
to  shew  a  continuance  of  intention  after  the  tes- 
tators had  declined  executing  them ;  and  therefore 
I  pronounced  for  the  will,  and  decreed  probate  to 
Mr.  Burroughs.  I  observed  that  only  three  rela- 
tions to  the  deceased  were  mentioned  in  the  act,  two 
of  whom  had  clearly  knowledge  of  the  will,  to 
wit,  Dorman,  who  had  made  several  affidavits  in 
the  cause,  and  Mrs.  Burroughs,  wife  to  the  execu- 
tor, and  yet  they  did  not  think  proper  to  oppose 
the  will :  that  creditors  had  not  any  title  by  law  to 
administrations,  that  they  were  only  granted  to 
them  by  the  practice  of  the  Court  when  nobody 
else  appeared  to  accept  them  ;  that  Griffith's  be- 
haviour had  been  so  bad,  and  his  affidavit  was  con- 
tradicted in  so  many  particulars  by  the  other  affi- 
davits, that  if  the  deceased  had  died  intestate  I 
would  not  have  trusted  him  with  the  administra- 
tion if  any  other  person  would  have  taken  it. 
But  with  respect  to  costs,  I  gave  only  1/.  6s.  8d., 
the  common  costs  of  a  motion,  because  under  the 
circumstances  of  the  case,  the  Court  could  not 
have  granted  probate  unless  the  will  had  been 
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proved  by  affidavits,  and  therefore,  Mr.  Burroughs  pberogawe 

had  not  been  put  to  any  extraordinary  expense  by     J! L 

Griffith's  opposition.  mu^T^ 

February  24. 


Pytt  against  Fendall  and  Jones.  camtDay, 

March  14. 


Dr.  Simpson,  for  Pytt. — Rowland  Pytt  died  a  The  wdhdou- 
widower, March  1746;  devised  a  leasehold  and  free-  Ca7or°,  r"e^d\ 
hold  estate  to  Leonard  Pytt,  my  client,  by  his  will 
dated  12th  Dec.  1746,  and  gave  the  residue  of  his 
estate  real  and  personal  to  William  Fendall  and  Wil- 
liam Jones,  in  trust  to  raise  money  to  pay  his  debts 
and  legacies  and  mortgages,  and  to  discharge  incum- 
brances on  the  estate  given  to  Leonard  Pytt,  and 
then  in  trust,  to  convey  the '  remainder  to  his  son 
Elijah  Pytt,  and  made  Fendall  and  Jones  execu- 
tors, he  left  duplicates  of  his  will  in  their  cus- 
tody, they  have  not  taken  probate,  J>ut  never 
renounced,  and  have  acted  as  executors.  Leonard 
Pytt,  in  1749  filed  a  bill  in  Chancery  to  establish 
this  will,  and  to  have  the  estate  devised  to  him, 
discharged  from  the  incumbrances ;  the  executors 
appeared  and  assented  to  the  will  being  esta- 
blished; the  matter  was  referred  to  a  Master. 
Pytt  is  entitled  to  costs,  but  there  must  be  a  legal 
representative  of  deceased  before  costs  can  be  de- 
creed. In  January  1753  Pytt  cited  Fendall  and 
Jones  to  accept  or  refuse  probate,  or  to  shew  cause 
why  administration  might  not  be  granted  to  a  third 
person  to  substantiate  proceedings  in  Chancery ; 
that  citation  was  returned,  and  they  did  not  oppose 
such  administration,  but  finding  that  would  not 
answer  our  purpose,  we  afterwards  took  out  a 
citation  to  shew  cause  why  they  should  not  be 
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Preco«rAtIVE  con*PeNed  to  take  probate,  on  account  of  their 
having  acted  as  executors.     We  shall  shew  they 

CMMch  ?if '  have  intermeddled,  for  they  assented  to  and  or- 
dered Elijah  Pytt  to  take  possession  of  the  real 
and  personal  estate  of  deceased,  and  joined  with 
him  in  releasing  a  debt  due  to  deceased  from  one 
Fling ;  they  have  assented  to  a  legacy ;  a  leasehold 
estate  for  years  was  bequeathed  to  Pytt  on  which 
deceased  had  charged  a  mortgage  for  a  term  of 
years,  they  joined  with  Pytt  in  taking  a  release 
from  the  mortgagee,  and  assented  to  its  being 
conveyed  to  Pytt ;  they  have  joined  with  Elijah 
Pytt  the  residuary  legatee  in  conveying  real  es- 
tates, which  by  the  will  were  made  equitable  assets. 
We  have  affidavits  to  verify  these  facts ;  they  have 
none  to  contradict  them.  Jones  has  given  a  proxy 
of  renunciation,  in  which  he  does  not  deny  having 
acted. 

Dr.  Hay,  contra,  for  Jones.— Fendall  is  dead;  the 
question  is,  whether  Jones  is  obliged  to  take  pro- 
bate; 8th  January  1753,  he  was  cited  to  acceptor 
refuse  probate,  or  to  shew  cause  why  administra- 
tion to  substantiate  proceedings  in  chancery  should 
not  be  granted.  Jones  appeared,  brought  in  the 
will,  and  declared  he  had  no  objection  to  such  ad- 
ministration being  granted;  afterwards  he  was 
cited  again  to  take  probate ;  he  did  not  appear ; 
whereupon  he  was  excommunicated ;  but  it  being 
done  irregularly  without  a  schedule,  &c,  the 
Court  declared  it  void.  A  special  proxy  of  renun- 
ciation is  exhibited  by  Jones ;  the  foundation  of 
the  motion  is,  that  Jones  has  acted  as  executor ; 
but  we  shall  insist  he  has  not.  Fendal  and  Jones 
were  made  trustees  by  deceased's  will  to  pay 
debts  &c,  and  then  to  pay  the  residue  to  Elijah 
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Pytt,  deceased's  son.     Jones  in  a  few  days  after  prerogative 

deceased's  death  delivered  his  duplicate  of  de-       L 

ceased's  will  to  Elijah  Pytt,  who  took  possession    <*[£*  ^j* 
of  the  effects;  that  is  an  evidence  Jones  never 
intended  to  act  as  executor ;  he  acted  as  a  residu- 
ary legatee  in  trust,  but  not  as  executor. 

Affidavit  ex  parte  Pytt. 
Leonard  Pytt,  12th  February  1754. — Deceased 
died  13th  March  1746,  made  Jones  and  Fendall 
executors  and  residuary  legatees  in  trust  for  his 
son,  who  by  consent  of  the  executors,  as  deponent 
verily  believes,  possessed  himself  of  deceased's 
effects;  17th  March  1746,  Jones  read  deceased's 
will,  and  by  consent  of  the  executors,  Elijah  Pytt 
entered  on  deceased's  estate.  Executors  acted  as 
such  in  joining  with  the  son  in  purchasing  land  of 
Fling,  on  which  there  was  a  mortgage  to  deceased 
to  secure  a  debt  of  50/.  due  from  Fling  to  deceased, 
which  the  executors  allowed  him  to  retain  as  part 
of  the  purchase  money,  and  gave  Fling  a  discharge 
for  the  said  50/.  as  if  it  had  been  paid  ;  they  joined 
with  the  mortgagees  to  convey  a  term  to  deponent 
on  the  leasehold  estate  devised  to  deponent  by  the 
will ;  they  have  kept  the  will  in  their  custody. 

Dr.  Simpson's  argument. — We  shall  shew  what 
acts  by  law  amount  to  acting  as  executors  to  oblige 
them  to  take  probate.  They  may  assent  to  a  legacy 
and  receive  or  discharge  before  probate,  Roll's 
Abridgement,  417.  Assenting  to  a  legacy  subjects 
an  executor  to  a  devastavit  in  case  there  are  not 
sufficient  assets ;  acquitting  or  releasing  a  debt  is 
acting,  1  Moor,  14.  1  Anderson,  11.  Entering  on 
a  term  for  years  is  acting ;  in  this  case  the  execu- 
tors have  assigned  a  term.  Wentworth.  Off  Ex. 
says,  assigning  a  term  is  acting ;  when  an  executor 
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prerogative  has  acted  he  cannot  renounce,  Godolph.  Repert. 
_!!!L     Can.  141.   2  Jones  72.  2  Mod.  146.    1  Vent.  303. 

CM™b  mj'  2  ^Ljeymz-  182.  In  that  case  though  administration 
is  granted,  the  ordinary  may  revoke  it,  and  com- 
pel the  executor  to  take  probate,  Off.  Ex.  f.  57, 
Suit  against  administrator ;  he  pleaded  in  bar  that 
there  was  an  executor ;  held  a  good  plea.  These 
executors  assented  to  the  devise  of  the  leasehold 
estate  to  Leonard  Pytt,  and  joined  in  making  the 
devise  effectual.  Without  such  joining  by  them, 
that  estate  would  have  been  liable  to  the  creditors ; 
their  assent  as  trustees  would  not  discharge  the 
estate  from  the  creditors ;  they  are  devisees  of  the 
real  estate  for  payment  of  debts,  which  is  therefore 
equitable  assets.  Fling  owed  deceased  50/. ;  no- 
body but  executors  could  give  him  a  discharge  for 
that  debt;  the  law  will  presume  they  acted  as 
executors. 

Dr.  Pinfold,  same  side. — In  six  years' time  since 
the  testator's  death  somebody  must  have  acted ; 
none  but  the  executors  could  act,  because  they 
had  not  renounced.  Elijah  Pytt  could  not  take 
•  possession  of  the  effects  but  by  assent  of  the  ex- 
ecutors. Jones  delivered  the  will  to  him  and  as- 
sented to  his  acting.  Fling's  estate  mortgaged  to  de- 
ceased for  50/. ;  Elijah  Pytt  bought  that  estate,  and 
the  executors  released  that  debt.  Moore's  Rep. 
Stokes  and  Porter's  case,  an  acquittance  of  a  debt 
of  71.  was  held  to  be  an  administering.  Prerog. 
Hudson  and  Short,  the  executor  intermeddled  in 
some  slight  particulars;  held  he  could  not  re- 
nounce, but  must  take  probate  ;  none  of  our  facts 
are  contradicted. 

Dr.  Hay  and  Smalbroke,  for  Jones. — We  admit 
the  law  as  cited ;  but  insist  Jones  has  acted  only  as 
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Caveat  Day* 
March  14. 


a  trustee,  not  as  an  executor,  and  therefore  cannot  be  PREc™i"vl 
compelled  to  take  probate  ;  his  consenting  that  the 
son  as  residuary  legatee  should  act,  was  not  an  ac- 
ting himself,  but  a  declining  to  act  as  executor ;  it 
would  be  hard  and  unreasonable  to  compel  him  to 
take  on  him  the  burden  of  the  executorship  against 
his  will,  by  which  he  maybe  involved  in  law  suits 
for  his  life. 

Judgment  —  Sir  George  Lee. 

I  observed,  it  was  admitted  on  both  sides,  that 
Jones  had  acted  under  the  deceased's  will,  and  as 
he  was  both  trustee  and  executor,  and  had  not  re- 
nounced, the  law  would  presume  he  had  acted  in 
his  superior  capacity,  that  of  executor  ;  but  in  this 
case  the  matter  does  not  rest  on  presumption,  for 
he  had  clearly  acted  as  executor  in  discharging 
the  debt  due  from  Fling,  which  he  could  not  do  as 
a  trustee,  but  must  therein  act  as  executor,  and 
had  thereby  determined  the  option  he  originally 
had,  of  taking  on  him  the  executorship  or  not. 

I  therefore  rejected  his  renunciation,  and  as- 
signed him  to  take  probate  of  deceased's  will  by 
the  4th  of  April  1754.  (a) 


Caveat  T>*j, 
March  14. 


Cox  against  Peck. 

Dr.  Hay. —  George  Weir  is  dead  intestate,  a  wi-  i«  •  «•»•  «^- 
dower;  he  left  four  daughters,  Mrs.  Cox,  the  wife  <^"%roj!oMd 

held  to  be  saffi- 

(a)  After  looking  through  a  great  number  of  cases,  I  find  none  Cle0ta 
where  the  Court  has  refused  to  dismiss,  except  on  the  ground  of  the 
party  having  intermeddled  with  the  effects.  The  reason  for  this  is 
obvious,  that  where  a  party  has  intermeddled,  he  has  taken  upon 
himself  the  burthen,  and  acquired  the  responsibility  of  an  exe- 
cutor :  that  was  the  principle  of  the  decision  in  Haywood  v. 
Bridges,  (a) —  (Sir  John  Nicholl's  judgmentin  Jackson  and  Wal- 
lington  v.  Whitehead,  3  Phill.  579.) 

(a)  Prerog.  1756. 
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COUBT. 

Caveat  Day, 
Mara*  14. 


'"SSii™  *  of  the  Reverend  Mr.  Cox,  his  eldest  daughter,  has 
been  sworn  administratrix,  and  has  given  unex- 
ceptionable security  in  4000/.  Caveat  entered  for 
Elizabeth  Peck,  another  daughter,  who  prays  admi- 
nistration likewise ;  all  interests  are  confessed ;  Ma- 
ry and  JaneWeir,  the  two  other  daughters,  by  proxy 
consent  and  desire  administration  may  be  granted 
to  Cox  solely;  Peck  has  made  no  objection  to  her ; 
by  the  commission  of  appraisement  the  deceased's 
effects  were  valued  at  2989/.  9$.  1  Id.,  which  con- 
sists of  these  particulars :  stock,  999/.  7*.  6$d. ; 
arrears  of  rent,  1832/.  10*.  Oid. ;  debt  by  bond, 
24/. ;  leasehold  estate  worth  123/.  12*.  Ad. ;  cash, 
9/.  Administratrix  is  not  to  give  security  for  her 
own  share;  Peck  has  made  no  particular  objection 
to  the  persons  who  are  the  sureties,  but  says  the 
penalty  of  the  bond  is  not  sufficient. 

Per  Curiam. 
I  was  of  opinion  the  security  was  sufficient,  and 
decreed  administration  to  pass  under  seal  to  Mrs. 
Cox,  and  ordered  the  expences  of  the  commission 
of  appraisement  and  the  proctor's  bills  on  both 
sides,  to  be  paid  out  of  the  estate. 


Caveat  Day,        HlBBEN   against   CaLEMBERG  and  SHERMAN. 
March  14.  ° 


An  application 
to  examine  wit* 
netsei  d*  bent 
mm,  rejected. 


The  cause  stood  on  the  admission  of  Hibben's 
allegation,  pleading  her  interest  as  sister  to  the 
deceased,  General  Frampton  ;  her  counsel  pressed 
to  have  the  allegation  come  on,  but  Dr.  Jenner,  on 
the  other  side,  said  he  was  not  ready,  and  Dr. 
Bettesworth,  who  is  counsel  with  him,  is  out  of 
town.     I  therefore  put  off  the  debate  of  the  al- 
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legation  till  the  4th  of  April.      Dr.  Pinfold  for  pmhooawi 

t  Court. 

Hibben,  then  moved  that  they  might  examine  wit-      L 

nesses  de  bene  esse  on  the  6th  article,  which  plead-  Gjjjj*  *j* 
ed  ownings  of  her  as  their  daughter,  by  the  father 
and  mother  of  General  Frampton,  and  identity  of 
persons,  upon  the  suggestion  that  two  very  material 
witnesses  to  prove  that  article  were  old  and  might 
probably  die,  and  he  read  an  affidavit,  which  said 
one  of  the  witnesses  was  78,  and  the  other  79,  but 
did  not  say  either  of  them  was  ill  and  in  danger  of 

death. 

« 

Per  Curiam. 
I  therefore  did  not  think  there  was  reason  upon 
that  affidavit  to  alter  the  common  course,  and  re- 
jected the  motion  to  examine  them  de  bene  esse. 


Lloyd  against  Nevill  and  Nevill.  EuterTero, 

Mij  8. 

Br.  Pinfold,  for  John  and  Elizabeth  Nevill.—  J^f^ 
Augustine  Church,   deceased,   made  will   dated  vMmAj 
16th  October  1749;  left  all  his  fortune  to  Eliza-  Srtofthede-  e 
beth  Nevill,  at  whose  house  he  lodged,   and  had  ceMed' 
so  done  for  a  year,  and  made  her  and  her  husband 
executors.    Will  executed  in  the  evening  of  16th 
October,  and  he  died  in  the  night ;  proved  in  com- 
mon form  on  19th  October  1749  ;  in  April  1752, 
Lloyd,  the  deceased's  daughter,  cited  the  executors 
to  bring  in  the  will,  and  prove  it  by  witnesses,  &c. 
The  Nevills  not  related  to  deceased,  but  he  had 
great  affection  for  them;  16th  October,  deceased 
said  he  wanted  to  make  his  will,  and  sent  Mrs. 
Nevill  for  Hodson,  an  attorney,  but  he  was  not  at 
home ;  the  next  day  deceased  sent  her  again  to 
Hodson,  with  directions  to  make  a  will,  and  give 
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PkitocATiTt  her  and  her  husband  all ;  Hodson  never  saw  de-» 

COURT. 

ceased ;  but  delivered  the  will  to  Nevill  or  her  hus* 

^UmkuJ'  b^d.  Mrs.  Nevill  read  the  will  to  deceased,  and 
he  read  it  himself,  he  executed  it  at  nine  at  night  in 
presence  of  three  witnesses ;  the  deceased's  mark 
appears  to  it,  but  the  witnesses  did  not  see  him  make 
his  mark ;  he  approved  it  by  saying,  "  Ay,  ay ;" 
the  deceased  was  in  his  senses.  Lloyd  has  pleaded 
imposition ;  Mary  Parker  is  their  main  evidence, 
who  swears  fully  to  the  facts  pleaded ;  but  she  is 
proved  to  be  of  an  infamous  character ;  the  Nevills, 
are  persons  of  good  character ;  no  attempt  is  made 
to  set  up  Parker  s  character.  Edward  Parker  and 
Mary  his  wife,  both  came  to  Mr.  Farrer's  office  with 
the  Nevills  when  they  took  probate,  and  then  said 
it  was  a  good  will,  and  affirmed  the  same  to  Mr- 
Watson  ;  Parker  afterwards  quarrelled  with  Mrs. 
Nevill,  and  carried  her  before  a  justice  of  peace, 
on  pretence  that  she  had  stolen  a  napkin ;  Edward 
Parker  expressed  great  malice  to  the  Nevills- 
Ann  Lloyd  disobliged  the  deceased  by  marrying 
a  soldier  without  his  consent. 

Dr.  Hay,  for  Lloyd. — Deceased  died  on  18th 
October  1749,  about  twelve  at  night;  probate 
taken  next  day.  William  Nevill,  nephew  to  de- 
ceased, produced  to  prove  instructions ;  he  says 
deceased,  on  15th  October,  desired  Mrs.  Nevill  to 
go  to  Hodson,  to  get  him  to  make  his  will ;  Hod- 
son  not  at  home ;  next  day  deceased  again  desired 
Mrs.  Nevill  to  go  to  Hodson,  and  direct  him  to 
make  a  will  for  deceased  and  give  her  all .  Mr.  Tad- 
dy,  deceased's  apothecary,  was  then  present  but  has 
not  been  examined  ;  all  the  witnesses  say  he  was  dy- 
ing at  the  time  it  is  pretended  he  executed  it.  Par- 
ker says  he  was  induced  to  attest  the  will  by  Nevill's 
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entreaties ;   I  shall  not  read  Mary  Parker's  depo-  ***£££iytt 

sition  ;   I  give  no  credit  to  the  Parkers,  but  shall      1 

rely  on  their  witnesses  and  two  of  our  own.  Ann  E*55ty£^,,,, 
Cleves  fully  proves  deceased  was  not  sensible 
when  William  Nevill  swears  the  instructions  were 
given,  and  when  the  will  is  said  to  have  been  exe- 
cuted. Hodsou  was  an  entire  stranger  to  deceased ; 
he  received  instructions  only  from  Nevill ;  when 
Hodson  brought  the  will  to  Nevills  house  he  de- 
sired to  see  deceased,  but  she  would  not  let  him. 

Witnesses  for  Nevill. 

1.  William  Nevill.  —  Deponent  knew  deceased 
a  year  before  his  death,  during  which  time  he 
lodged  at  Nevill's.  15th  October  1749,  deceased 
desired  deponent's  aunt,  Mrs.  Nevill,  to  go  to  Mr. 
Hodson,  and  desire  him  to  come  to  him  and  make 
his  will ;  she  went,  but  Hodson  was  not  at  home ; 
next  day,  in  presence  of  deponent  and  Taddy,  de- 
ceased bid  her  go  again  to  Hodson  and  tell  him  to 
make  a  will,  and  give  all  to  the  Nevills  on  account 
of  the  trouble  and  charge  they  had  been  at  for 
him ;  in  the  afternoon  Elizabeth  Nevill  read  the 
will  pleaded  to  deceased,  he  approved  it  and  said 
it  was  his  will,  and  then  deceased  desired  depo- 
nent to  help  him  up  in  his  bed,  and  he  then  read 
the  will  himself,  and  said  it  was  to  his  mind,  and 
wished  he  could  give  them  more ;  desired  depo- 
nent to  come  in  the  evening  to  meet  Taddy  and 
see  him  execute  it;  deponent  went,  but  Taddy 
did  not  come,  and  deponent  was  obliged  to  go 
away ;  deceased  was  of  sound  mind,  &c. 

1  Int.  Deceased  could  write  a  good  hand  when 
in  health. 

2.  Luther  Gill.  —  Deponent  in  October,  1749, 
was  apprentice  to  Edward  Parker,  and  went  with 

vol.  i.  o  o 
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PrEcourt!*b  k*s  mistress  to  deceased,  who  was  a  stranger  to 


deponent,  and  when  deponent  came  up  Mrs.  Par- 
***£!?£*'  ker  said to  deponent,  "You  must  witness  that  will," 
which  then  lay  in  the  room,  but  before  deponent 
witnessed  it  she  sent  him  for  his  fellow-apprentice 
George  Smith  ;  Edward  Parker,  deponent's  mas- 
ter read  the  will  twice  to  deceased,  and  asked  him 
if  it  was  his  real  will ;  deceased  seemed  satisfied, 
and  tried  to  speak  but  could  not ;  then  Edward 
Parker  said  to  deponent  and  Smith,  you  hear 
him  answer  as  plain  as  he  can,  and  bad  them  sign 
the  will  as  witnesses ;  deponent  did  not  see  de- 
ceased set  his  mark  or  seal  to  the  will j  deceased 
delivered  the  will  to  Edward  Parker ;  deceased 
seemed  to  be  in  his  perfect  senses,  though  he 
could  not  speak. 

1 .  Int.  Respondent  never  saw  deceased  write. 
3.  Int.  Believes  the  mark  was  made  before  depo- 
nent came  into  the  room.  5.  Int.  Deceased  was 
dying  when  the  will  was  attested ;  he  rattled  in 
his  throat ;  Mrs.  Nevill  and  Parker  said  to  depo- 
nent, "  Smith,  you  hear  him  say,  Ay,  ay." 

3.  George  Smith,  aet.  18. — Deponent  knew  de- 
ceased ;  on  the  16th  October  deponent  was  sent 
for  to  deceased's  lodgings;  deponent  went,  and 
there  heard  Parker,  to  whom  deponent  is  an  ap- 
prentice, read  the  will  pleaded  three  times  to  de- 
ceased ;  Parker  asked  him  if  he  approved  it ;  he 
said  as  well  as  he  could,  "Ay,  ay ;"  deponent  did 
not  see  him  sign  it ;  believes  he  was  in  his  perfect 
senses. 

3.  Int.  Cannot  tell  when  the  mark  was  made. 
5.  Int.  Deceased  appeared  to  be  dying. 

4.  Edward  Parker. — About  nine  at  night,  in 
October,  1749,  deponent  was  at  Nevills,  and 
there  for  the  first  time  saw  deceased ;  the  mark 
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was  made  on  the  will  when  deponent  first  came  prerogative 
in ;  Nevill  asked  deponent  to  subscribe  the  will        °PBT* 
as  a  witness,  which  deponent  and  his  apprentices    Ea5£T|rm, 
did ;  deponent  did  not  see  deceased  sign  or  seal 
the  will  or  publish  it,  save  that  deponent  read  it 
to  deceased,  and  asked  him  if  it  was  his  will,  and 
he  made  no  other  answer  than  "Ay,  ay/'  and  that 
rather  as  rattling  in  his  throat  than  speaking ;  de- 
ceased died  within  two  hours  after. 

-AT.  B. — He  does  not  depose  to  sanity. 

3.  Int.  The  mark  was  made  before  deponent 
came  to  deceased.  4.  Int.  Does  not  believe  he 
was  sensible.  5.  Int.  Elizabeth  Nevill  prevailed 
on  deponent  to  attest  it. 

Witnesses  far  Lloyd. 

1.  Stephen  Hodson,  gent. — Deponent  never 
saw  deceased;  on  the  16th  October,  1749,  Eliza- 
beth Nevill,  whom  deponent  knew,  came  to  him, 
and  desired  him  to  make  a  will  for  deceased,  and 
said  deceased  would  give  all  to  her,  and  make  her 
and  her  husband  executors ;  deponent  drew  a  will 
and  carried  it  to  Nevill's  house,  and  asked  for  de- 
ceased, and  said  he  had  brought  the  will;  she 
replied,  "  You  may  leave  it,  and  I  will  shew  it  to 
Mr.  Church  ;"  deponent  did  not  see  it  executed. 

8.  Int.  The  ministrants  have  a  general  good  cha- 
racter, otherwise  deponent  would  not  have  drawn 
a  will  from  Mrs.  Nevill's  instructions.  9.  Int.  Ed- 
ward Parker  was  very  active  for  the  Nevills,  and 
insisted  that  the  deceased  had  approved  the  will. 

2.  Ann  Cleves. — Knew  deceased  a  year  before 
his  death ;  he  died  in  the  night  of  the  1 9th  Octo- 
ber, 1749,  at  Nevill's  house;  deponent  for  five 
days  next  before  deceased's  death,  at  desire  of 
Elizabeth  Nevill  assisted  her  at  her  house,  and 

oo  2 
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pE«v,°0ATItI  ^**'y  saw  deceased ;  on  the  night  but  one  before 
1     deceased  died,  deponent  being  in  deceased's  room 

*££"•  with  John'  Elizabeth,  and  William  Nevill,  de- 
ceased was  then  speechless,  and  had  a  rattling  in 
his  throat  and  was  insensible,  and  was  so  on  the 
day  before,  and  continued  so  to  his  death.  Eliza-* 
beth  Nevill  said  "  I  shall  be  ruined  if  I  don't  get 
the  will  signed,  for  he  owes  me  a  great  deal  of 
money ;"  Nevill  fetched  the  will  and  carried  it  to 
deceased's  bed,  and  put  a  pen  in  his  hand  and  en- 
deavoured to  guide  his  hand  to  make  a  mark,  but 
after  trial,  she  said  it  would  not  do;  next  day 
after  deceased's  death,  she  told  deponent  she  had 
got  the  will  signed. 

Witnesses  for  Nevill. 

1 .  Peter  Foster.— Gives  good  characters  of  John 
and  Elizabeth  Nevill. 

2.  William  Lascelles. — Same;  does  not  believe 
they  would  obtain  a  will  unfairly. 

3.  Thomas  Edsell. — The  same. 

4.  Malachy  Blake. — Same ;  Mary  Parker  has 
the  character  of  a  common  prostitute ;  some  time 
before  this  cause  began  Parker  and  his  wife  car- 
ried Mrs.  Nevill  before  a  justice  for  stealing  a 
napkin  ;  the  justice  dismissed  her,  and  then  Par- 
ker said  to  her,  '*  I  have  not  done  with  you  yet." 

5.  Charles  Butler.  —  Deponent  well  knew  de- 
ceased ;  often  heard  him  talk  of  having  been  in 
foreign  countries;  deceased  was  very  intimate 
with  the  Nevills,  and  said  he  would  leave  all  he 
had  in  the  world  to  them,  to  make  them  amends 
for  their  care  of  him  in  bis  illness,  and  he  never 
could  do  enough  for  them ;  never  heard  him  men- 
tion his  daughter ;  gives  the  Nevills  good  charac- 
ters ;   Mary  Parker  is  a  person  of  bad  character, 
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on  3rd  March,  1752,  Parker  sent  a  warrant  against  pmrogaw* 

Nevill  to  the  deponent,  a$  constable,  the  deponent     1 

carried  her  before  a  justice,  who  dismissed  her ;    ***£J£?m$ 
Edward   Parker  then  said,    "  If  I  was  sure  to 
swear  my  soul  to  hell  I  would  ruin  the  bitch." 

6.  Lucretia  Thornton.  —  Gives  good  characters 
of  the  Nevills,  and  bad  of  the  Parkers.  3rd  March 
1752,  the  justice  dismissed  Nevill ;  Edward  Par- 
ker then  said,  "  As  I  can't  have  my  revenge  on 
Nevill  now,  I  will  try  what  I  can  do  in  something 
else,  for  I  will  swear  Church's  will  was  forged, 
and  will  swear  my  soul  to  hell  to  ruin  Nevill  and 
his  wife,  if  I  ruin  myself."  In  May  and  June, 
1752,  heard  him  say,  he  had  sworn  enough  to 
ruin  the  Nevills. 

7.  William  Nevill.  —  Deceased  expressed  great 
friendship  for  the  Nevills ;  several  times  before 
and  after  deceased  kept  his  bed,  he  said  he  would 
leave  all  he  had  to  Elizabeth  Nevill,  and  wished 
he  could  leave  her  more,  and  said  he  had  no  chil* 
dren. 

8.  Thomas  Warm.  —  Deponent  is  clerk  to  Mr. 
Fairer,  and  thereby  came  to  know  the  Parkers ; 
Edward  Parker  came  with  John  and  Elizabeth 
Nevill  to  prove  deceased's  will,  and  then  said  it 
was  a  very  fair  will,  and  that  he  was  a  witness 
to  it. 

9.  William  Watson. — Deponent  well  knew  de- 
ceased ;  he  lodged  some  time  with  deponent ;  de-  * 
ceased's  daughter  several  times  came  to  see  de- 
ceased, and  he  seemed  displeased  thereat,  and 
afterwards  he  told  deponent  she  had  married  a 
soldier  against  his  consent,  but  after  that  he  seemed 
very  civil  to  her.  Parker  and  his  wife  came  with  the 
Nevills  to  demand  the  goods  of  the  deceased  which 
were  in  deponent's  hands ;  the  deponent  told  them 
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Prerogative  the  deceased  had  a  daughter,  and  he  scrupled  to 

Court  .  . 

1      deliver  them ;  whereupon,  Edward  Parker  said,  as 

EiM«  T8Tm'  ^ere  was  a  W*N>   ^er  t>eing  daughter  signified 
nothing. 

Dr.  Pinfold. — Whether  deceased  made  the  mark 
to,  the  will  or  not,  if  he  approved  it,  it  is  a  good 
will  for  personal  estate.  William  Nevill  contra- 
dicts Cleves  ;  it  is  certain  Edward  Parker  at  first 
said  it  was  a  good  will. 

Dr.  Hay,  contr&. — Question  whether  deceased 
has  done  the  act ;  whether  he  gave  instructions 
for  the  will  ?  The  will  propounded  is  not  agreeable 
to  the  instructions,  as  sworn  to  by  William  Nevill, 
for  he  says  deceased  ordered  Elizabeth  Nevill  to 
tell  Hodson  to  give  his  fortune  to  John  and  Eliza- 
beth Nevill .  This  will  was  procured  to  secure  a 
debt  due  from  deceased ;  if  it  had  been  a  sailor's 
will  it  would  have  been  void  on  that  account. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  there  was  not  a  satisfactory 
evidence  that  the  will  propounded  was  the  act  of 
the  deceased,  and  therefore  pronounced  against 
the  validity  of  the  will,  and  that  so  far  as  appeared 
to  me,  the  deceased  was  dead  intestate,  but  gave 
no  costs. 
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ARCHES  COURT  OF  CANTERBURY.     E«iTTer», 

May  13. 

The  Hon.  Robert  Herbert,  Esq.  against 

Hellyar.(#) 


In  a  in  it  for 


Hellvar  appealed   to  the   Delegates  from  my 

J  rr,  i_-  aI.         J       Ul       In  ■■■it  for 

sentence,   condemning   mm  to   pay  trie    double  tith«,  Motem* 

value  in  a  suit  for  tithes,  upon  stat.  2  &  3  Edw.  6.  ZflfiZZZ 

cap.  13.;  and  now  this  day,  Mr.  Stevens,  proctor  ^£X£ 

for  Mr.  Herbert,  prayed  that  I  would  notwithstand-  pond. 

ing  the  appeal,  put  my  sentence  in  execution  as  to 

the  costs,  which  I  had  taxed  at  30/. ;  and  declared 

Mr.  Herbert  was  ready  to  give  security  to  repay 

the  costs  in  case  my  sentence  should  be  reversed. 

Accordingly,  I  decreed  a  monition  against  Hellyar 

to  pay  the  costs,  pursuant  to  stat.  32  Hen.  8.  c.  7. 

sect.  3.,  which  statute  is  confirmed  by  stat.  2  &  3 

Edw.  6.  c.  13.    sect.  1.     Vide  Clarke's   Praxis, 

tit.  191.,  but  directed  that  the  monition  should 

not  go  out  till  Mr.  Herbert  had  given  bond,  with 

one  surety,  to  repay  the  costs  in  case  my  sentence 

should  be  reversed. 

JV#  B. — The  oldest  practisers  declared  they  did 
not  remember  any  suit  for  tithes  wherein  the  like 
motion,  grounded  on  the  statute  for  carrying 
sentence  into  execution  as  to  the  costs  after  an 
appeal  had  been  made.  There  being  no  precedent 
as  to  the  bond,  I  directed  it  should  be  given  with 
a  surety,  because  in  some  cases  the  single  bond  of 
the  party  might  not  be  a  sufficient  security  for  re- 
funding  the  costs. 

(a)  Vide  supra,  p.  539. 
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PREROGATIVE  COURT  OF  CANTERBURY. 


East* Term,  Jenkins,  Attorney  of  Morrison,  against  Bay- 
let  alias  Williams. 

pro^B^11  ^0^n  Williams,  mariner,  died  a  bachelor ;  left 
ton,  in  New  his  mother,  Bayley,  formerly  Williams,  his  only 
•staged.      next  of  kin.   She  took  administration  to  him,  1 1th 

May  1749 ;  a  will  was  proved  by  Morrison  at  Bos* 
ton,  in  New  England,  and  afterwards  he  cited 
Bayley,  alias  Williams,  to  bring  in  the  adminis- 
tration, &c.  She  appeared,  and  opposed  the  will. 
The  executors  propounded  it,  and  took  out  com- 
missions for  examining  witnesses,  which  he  never 
returned,  nor  examined  any  witnesses  to  establish 
the  wi  11 

Per  Curiam. 
I  therefore  pronounced  against  the  will,  and  that 
deceased,  as  far  as  appeared  to  me,  was  dead  in- 
tate,  and  condemned  the  executor  in  8/«  costs. 


Mtijis.         Br addyll,  formerly  Jehen,  against  J  eh  en. 

Articles  of  an  Dr.  Simpson  for  Young  Jehen. — John  Jehen 
;KioW^.  made  his  will,  18th  October  1749,  and  appointed 
£"£  P)eVcted  k*s  brother,  Young  Jehen,  his  executor ;  afterwards 
bnt  letters,  •!-    in  February  1749,  he  married,  and  his  wife  was 

pWaded  in  sop.  with  child ;  he  died  in  August  1751;  the  child 
Pij  of  proof.      wag  bom  after  his  death^  and  died  S0Qn .  Braddyll, 

the  deceased's  widow,  cited  the  executor  to  prove 
the  will ;  she  opposed  it,  and  alleged  it  was  revoked 
in  law  by  the  subsequent  marriage  and  child. 


BwtorTon 
Kay  If. 


ECCLESIASTICAL  COURTS ;  1764.  669 

Several  pleas  were  given  in,  the  brother  pleaded  that  p*»o©  *«▼• 

the  wife  and  child  had  provision  out  of  the  real      1 

estate ;  that  deceased,  after  his  marriage,  looked 
on  this  to  be  his  will ;  might  have  destroyed  it 
when  he  would ;  lay  long  ill  and  expected  to  die ; 
and  upon  these  pleas  examined  witnesses,  but  their 
depositions  were  not  published,  and  now  he  gave 
in  another  allegation,  pleading  minutely  circum- 
stances relating  to  his  illness,  and  several  letters 
in  proof  thereof. 

Per  Curiam. 
But  I  was  of  opinion  to  reject  those  articles  re- 
lating to  his  illness,  because  the  substance  of  them 
was  pleaded  and  examined  to  already ;  and  it  was 
dangerous,  after  witnesses  had  been  examined,  to 
allow  another  examination  to  the  same  matter, 
only  diversified  by  some  circumstances  ;  but  I  al- 
lowed the  letters  to  be  pleaded  in  supply  of  the 
former  allegation,  and  in  support  thereof. 


Smith  against  Pryce.  mv  is. 

Joseph  Smith,  attorney  at  law,  as  a  creditor,  ifaoreditor 
cited  Jane  Pryce,  executrix  of  her  husband,  David  u^mZ™\l 
Pryce,  to  bring  in  an  inventory  and  account,  and  S3  to^L^ 
made  affidavit  of  his  debt,  in  which  he  swore  that  tory  °r  *•  •■• 
deceased  was  really  and  truly  indebted  to  him  at  ute. 
the  time  of  his  death,  in  the  sum  of  12/.  and  up- 
wards for  business  done,  and  money  lent  him,  of 
which  he  had  received  no  part.    The  widow  ob- 
jected to  the  affidavit  as  not  full  and  sufficient,  and 
made  affidavit  that,  since  deceased  s  death,  she 


BttlerTeno, 
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**"<**«»*  had  paid  Smith  8/.  16s.  5d.  as  a  debt  due  from  de- 
ceased, and  she  verily  believed  deceased  owed 
him  nothing  more,  and  that  deceased  was  a  bank- 
rupt, and  discharged  in  June  1741 ;  her  counsel, 
therefore,  insisted  that  Smith  should  swear  pre- 
cisely to  the  exact  sum  due  to  him,  and  not  say 
12/.  and  upwards,  and  should  specify  what  the 
business  he  had  done  for  deceased,  and  when. 

Per  Curiam. 
But  I  was  of  opinion  the  affidavit  was  full 
enough  and  sufficient ;  I  could  not  try  the  validity 
of  a  debt,  and  if  a  creditor  swore  to  a  certain  sum 
due  to  him,  it  was  enough  to  entitle  him  to  an  in- 
ventory, which  every  executor  of  course  by  law 
is  bound  to  give  in.  I  therefore  decreed  Pryce  to 
exhibit  an  inventory  and  account ;  but  under  the 
circumstances  of  this  case,  I  did  not  give  costs. 


■Mwora  sut- 
tiioed. 


Majis.  Lady  Mayo  against  Brown. 

objection,  to         Gertrude  Aylmer  died  in  1729  ;  Stephen  Brown 

in  1732  took  administration  to  her  as  husband.  In 
1752  Lady  Mayo,  as  daughter  and  next  of  kin  to 
deceased,  cited  him  to  bring  in  the  administration, 
and  denied  him  to  be  husband  to  deceased,  and 
Brown  denied  Lady  Mayo  to  be  deceased's  legiti- 
mate daughter.  They  both  pleaded  their  interests. 
Brown,  in  the  first  article  of  his  allegation,  alleged 
himself  to  be  the  lawful  husband  of  deceased.  La- 
dy Mayo  answered  that  she  did  not  believe  it,  for 
that  he  was  commonly  reputed  to  have  had  a  for- 
mer wife  at  the  time  he  married  Aylmer.  Brown's 
counsel  objected  to  this  answer  as  foreign  to  the 
allegation,  redundant,  and  carrying  aspersions. 
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Per  Curiam.  prerogative 

But  I  was  of  opinion  it  was  proper,  because  it  arose      1 

naturally  from  the  allegation,  and  was  only  giving  *■£"*£"' 
a  reason  why  she  did  not  believe  he  was  deceased's 
lawful  husband.  In  the  3d  article  Brown  pleaded 
a  paper  to  be  deceased's  handwriting,  in  which  she 
had  given  account  of  the  time  when  Lady  Mayo 
was  born,  and  which  was  prior  to  deceased's  mar- 
riage to  Aylmer.  Lady  Mayo  answered  she  did 
not  know  her  mother's  hand,  and  did  not  believe, 
but  denied,  the  paper  to  be  deceased's  handwrit- 
ing, and  added  that  Brown  could  write  several 
hands,  and  had  been  guilty  of  many  vile  acts  and 
frauds,  &c.  Brown  objected  to  this  answer,  and  I 
was  of  opinion  that  part  which  carried  reflections 
ought  to  be  struck  out,  because  they  did  not  arise 
from  what  was  pleaded,  and  were  foreign  to  the 
cause. 


Taylor  against  Taylor.  May  u. 


Thomas  Taylor,  died  intestate.    Mary  Grant 
alleged  herself  to  be  his  widow,  and  prayed  ad-  w^hfiDter- 
ministration.    Ann  Addis  alleged  and  prayed  the  •*  •f  •;  *•• 

o  JT      j  sorted  widow, 

same.     Hughes,  for  Mary  Grant,  pleaded  a  mar-  «triot  proof  of 

riage  with    deceased  on  6th  September   1747.  t^a?**" 

Alexander,  for  Ann  Addis,  pleaded  marriage  with 

deceased  30th  June   1738.      Then   Grant  gave* 

in  an  allegation,  in  which  she  pleaded,  that  on 

30th  June  1738 ;  the  deceased  was  the  husband 

of  Isabella  Noble,  whom   he  married  on    10th 

April  1736,  had  two  lawful  children  by  her,  and 

she  died  and  was  buried  21st  August  1747  ;  they 

pleaded  only  the  time  of  this  marriage  to  Noble 

and  cohabitation. 
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PftstoeAuvs       Dr.  Paul,  counsel  for  Ann  Addis,  insisted 

Court. 

they  ought  to  specify  where  and  by  whom  they 


*iU7 T\*!h  were  married- 


Per  Curiam. 
I  was  of  opinion  they  ought  to  do  so,  notwith- 
standing both  the  parties  were  dead ;  because  co- 
habitation was  a  proof  of  marriage  only  in  favour 
of  children  or  next  of  kin,  who  claimed  under  a 
marriage  of  their  ancestor ;  but  here  the  marriage 
between  the  deceased  and  Noble  was  pleaded  as  a 
bar  to  the  interest  of  Addis,  and  to  invalidate  her 
marriage,  and  therefore  a  strict  proof  of  that  mar- 
riage with  Noble  was  necessary;  presumptions 
could  not  by  law  be  made  in  favour  of  it. 


ARCHES  COURT  OF  CANTERBURY. 


»      m       — +mi*Fm** 


ButerTra,  Bihd,  alias  Bell,  against  Bird. 

May  34. 


Dr.  Hay,  for  Bell.  — This  is  a  cause  of  nullity 
I^y  u  4m,"  of  marriage  by  reason  of  a  former,  brought  by  Bird 
wore  tfebw.  against  Bell,  his  wife,  after  living  with  her  fifteen 
hg  or  the  cause,  years,  and  having  eight  children  by  her.  The  Court 

allowed  her  20/.  a  year  for  alimony,  payable  quar- 
terly, pending  the  suit ;  a  year's  alimony  was  due 
the  8th  of  April  last ;  the  cause  will  be  heard  next 
term,  by  which  time  another  quarter  will  be  due. 
We  pray  that  the  Court  will  decree  her  a  year  and 
quarter's  alimony,  to  be  paid  before  the  cause  is 
heard,  and  will  tax  the  bill  of  costs* 
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Judgment  —  Sir  George  Lee.  ammi. 

Court 

I  was  of  opinion,  1  could  only  order  such  ali-      1 

taony  to  be  paid  as  was  now  due,  and  that  it  was  ^|£  *£*> 
not  usual  to  tax  the  full  bill  of  costs,  but  only  to 
allow  money  on  account  for  hearing  the  cause, 
and  therefore  ordered  that  20/.  now  due  to  her  for 
alimony,  and  30/.  for  hearing  the  cause,  should  be 
paid  to  her  before  the  cause  should  be  heard. 


Hurley  against  Sir  Thomas  Dtke  Ackland.      m«j*4, 

Sir  Thomas  Ackland  promoted  articles  against 
the  Reverend  Mr*  Hurley.  Hurley  appealed  from 
a  grievance,  and  stood  assigned  to  libel ;  White,  his 
proctor,  prayed  further  time,  and  the  assignation 
was  twice  continued.  Grene,  proctor  for  Sir 
Thomas,  concluding  he  would  proceed  on  his  ap- 
peal, compounded  for  the  process,  in  order  to  be 
ready  for  hearing  the  grievance  this  term.  On 
3d  session  of  this  term,  White  declared  he  would 
not  proceed  upon  the  appeal ;  whereupon  the  cause 
was  remitted  with  costs.  The  question  was,  whe- 
ther the  costs  according  to  style  only  should  be 
paid,  as  a  libel  was  not  given  or  issue  joined ;  or 
whether  a  bill  of  costs  should  be  taxed. 

Per  Curiam. 
1  was  of  opinion,  a  bill  of  costs  should  be  taxed, 
because,  by  White  having  prayed  the  assignation 
for  giving  a  libel  to  be  continued,  he  had  drawn 
the  adverse  party  into  an  unnecessary  expence ; 
and  therefore  taxed  a  bill  of  costs  at  7/. 
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Arches 
Court. 


*m*m  al™*   Elliot,  formerly  Holwell,  against  Holwell. 


Appeal  from  Exeter. 


in  i  nit  for  Dr  •  Pinfold*  for  William  Holwell  .—John  Holwell, 
th!ttherewere  the  deceased,  made  his  will  10th  August  1731 ;  ap- 
"eftbj the*1^  pointed  his  brother,  Andrew  Holwell,  executor 
tXVmii**-  an(i  residuary  legatee ;  who  took  probate  in  1743  ; 
ciei.  he  left  a  legacy  in  these  words :  "  I  give  to  my  two 

cousins,  William  and  Mary  Holwell,  son  and 
daughter  of  my  brother,  William  Holwell,  de- 
ceased, 20/.  a-piece,  to  be  paid  respectively  at 
their  respective  ages  of  twenty-one  years."  An- 
drew, the  executor,  who  took  probate,  is  since 
dead,  but  made  his  will,  and  has  appointed  his 
daughter,  Ann  Elliot,  his  executrix,  who  has  taken 
probate.  William  Holwell  has  brought  suit  at 
Exeter  against  her  for  his  legacy  of  20/.,  and  in 
the  libel  pleaded  assets,  which  she  has  denied, 
and  has  given  in  a  plea  that  she  had  not  assets, 
which  Holwell  has  denied,  and  she  has  not  ex* 
amined  any  witnesses.  We  have  examined  three 
witnesses  to  prove  assets.  Andrew,  by  his  will, 
gives  his  lands  to  his  daughters,  upon  condition 
that  they  should  pay  the  legacies  left  in  John's 
will  to  William  and  Mary  Holwell.  Sentence  at 
Exeter,  for  the  legacy  to  William,  from  which 
Elliot  has  appealed  ;  single  question,  whether  the 
testator,  John  Holwell,  left  assets  sufficient  to  pay 
his  debts  and  legacies. 

Dr.  Paul,  for  Elliot.  —  All  the  legacies  in  de- 
ceased's will  amount  to  120/. ;    all  the   legacies 
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but  this  are  paid,  which  has  exhausted  the  assets;      court! 

for  peace  sake  we  have  tendered  4/.  14$.  2d.    The     

will  was  proved  before  the  vicars  choral  of  Exeter ;   B*J{*  '%£* 
they  have  examined  three  witnesses,  who  have 
proved  nothing  material ;  no  inventory  is  given  in 
because  they  have  not  called  for  one ;  Elliot  has 
sworn  there  are  not  assets. 

Witnesses  for  Holwell. 

1 .  William  Elliot.  —  Deponent  was  apprentice 
and  servant  to  deceased,  who  was  a  tanner  for 
nine  years,  ending  about  a  year  before  his  death ; 
believes  when  deponent  left  him  deceased  was 
worth  200/. ;  does  not  know  what  effects  he  left 
at  his  death. 

2.  Elizabeth  Green.  —  Deponent  lived  with  de- 
ceased ;  he  left  as  she  believes  assets  sufficient  to 
pay  his  debts  and  legacies,  but  cannot  say  what 
he  left ;  knows  he  lent  money  to  Mrs.  Lavering ; 
is  not  acquainted  with  deceased's  affairs. 

3.  Mary  Lavering.  — Deceased  left,  as  she  be- 
lieves, sufficient  assets  to  pay  his  debts  and  lega- 
cies, for  she  saw  some  time  before  his  death  two 
promissory  notes  in  deceased's  hands,  from  his 
brother  Andrew  to  him ;  one  for  70/.  and  the 
other  for  30/. ;  and  deponent  paid  him  30/.  she 
had  borrowed  of  him  a  short  time  before  his  death ; 
deceased  then  told  her  he  did  not  want  the  money, 
for  he  had  80/.  in  Mr.  Bince's  hands;  he  had 
goods,  &c.  worth  30/. ;  and  lands  liable  to  his 
debts  and  legacies,  worth  25/. ;  total  265/. ;  all 
his  effects  came  to  his  executor. 

1.  Int.  Theproducent  is  the  respondent's  son,  but 
she  has  no  interest  in  the  cause.  2.  Int.  Respondent 
married  deceased's  brother;  believes  deceased's 
effects  amounted  to  above  200/. ;  does  not  believe 
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Atom      the  tender  is  the  full  of  deceased's  effects  by 

^L    40/.  y 

Batter  Term, 
Ma/94. 

Read  the  clause  in  Andrews'  will,  whereby  he 
left  his  lands  to  his  daughter,  on  condition  of 
paying  the  legacy  sued  for. 

Evidence  for  Elliot. 
Her  allegation  pleads  the  legacies  in  the  testator's 
will,  and  that  they  are  paid;  pleads  that  assets 
did  not  come  to  her  hands,  and  that  she  has  ten- 
dered  4/.  14*.  2d.  for  peace  sake. 

Answers  of  Holwell. 
Admits  that  all  the  legacies  have  been  paid  but 
his,  and  denies  that  there  are  not  assets  sufficient 
to  pay  his  legacy.  Admits  an  offer  was  made  to 
pay  him  41.  14s.  2d.,  but  it  was  not  a  judicial 
tender. 

Judgment  —  Sir  George  Lee. 
As  no  inventory  was  exhibited  or  any  proof  of 
deficiency  of  assets  made,  and  as  on  the  contrary 
the  witnesses  had  given  a  probable  evidence  of 
assets,  and  Andrew,  the  first  executor,  had  taken 
probate,  and  had  paid  the  legacies  (for  anything 
that  appeared  to  the  contrary)  voluntarily,  and 
had  in  his  will  assented  to  this  very  legacy,  I  was 
of  opinion,  there  was  a  sufficient  proof  that  the 
testator  had  left  assets  enough  to  pay  all  his  le- 
gacies and  debts,  and  therefore  confirmed  the 
sentence,  which  pronounced  for  William  Holwell  s 
legacy,  and  remitted  the  cause  with  14/.  costs. 
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PREROGATIVE  COURT  OF  CANTERBURY. 


Anderson  against  Welch.  Tri«h,T«», 

Jum  12. 

Br.  Hay,   for  John  Welch.— John  Mackey  Awai.a(Bci«t. 
died  a  bachelor ;  was  a  seamen  in  his  majesty's  l*  &***> d- 
ship  the  Naraure,  which  was  lost,  and  he  and  could  be  gif«i 
most  of  the  crew  perished  with  her ;  he  made  his  Sraction'or  of 
will  26th  October  1747,   and  appointed  Welch  ^"tiS 
executor,  who  proved  the  will  some  time  after. 
John  Anderson,    as    father  to    deceased,    cited 
Welch  to  prove  the  will  by  witnesses ;  or  shew 
cause  why  administration  should  not  be  granted 
to  him  as  father ;  Welch  denied  his  interest ;  he 
proved  it,  and  the  Court  pronounced  for  his  inte- 
rest.   The  identity  of  the  deceased  was  fully  esta- 
blished by  Anderson's  allegation.    We  have  pro- 
pounded the  will,  and  have  proved  the  handwriting 
and  good  characters  of  the  subscribing  witnesses, 
and  that  they  were  lost  in  the  Namure  with  the 
deceased ;  but  as  most  of  the  crew  perished  we  have 
not  been  able  to  prove  the  instructions,  or  that  the 
subscription  to  the  will  was  the  deceased's  hand- 
writing ;  but  that  is  not  necessary ;  for  if  he  had 
only  made  his  mark  it  had  been  sufficient. 

Evidence  far  Welch. 

Anderson's  allegation. — 6.  Art.  Pleads  that  de- 
ceased went  by  name  of  Mackey,  and  entered  by 
that  name  on  board  the  Namure,  and  was  lost  in 
that  ship. 

14.  Art.  Pleads  that  Mackey,  who  was  lost  in 
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prerogative  the  Namure,  and  the  deceased  in  this  cause  was 

Court.        ,, 

the  same  person. 

Trinity  Tern, 

Witnesses. 

1.  Christian  Bell.  —  Proves  the  name  John 
Steward,  subscribed  to  the  will,  was  the  hand- 
writing of  John  Steward,  a  seamen  in  the  Namure, 
and  who  was  lost  with  the  ship,  and  proves  his 
good  character. 

2.  Robert  Duncan.  —  Proves  the  same  in  all 
respects. 

3.  Ambrose  Bryan,  gent.  —  Deponent  was  on 
board  the  Namure  with  John  Oldrieft,  the  other 
subscribing  witness  to  the  will ;  deponent  was  on 
shore  when  the  Namure  was  lost,  at  St.  Davids, 
in  the  East  Indies,  Oldrieft  was  lost  in  her ;  he 
was  captain's  clerk  ;  proves  the  name,  John  Old- 
rieft, subscribed  to  the  will  as  a  witness,  to  be  the 
handwriting  of  said  John  Oldrieft,  and  proves  his 
good  character. 

4.  Charles  Milton,  gent.  —  Proves  the  same; 
says  he  was  on  shore  when  the  Namure  was  lost, 
and  Oldrieft  in  her. 

Dr.  Collier,  for  Anderson.  —  Insisted  that  the 
will  was  not  sufficiently  proved;  because  there 
was  no  evidence  of  instructions  or  of  deceased's 
handwriting. 

Per  Curiam. 
But  I  was  of  opinion,  under  the  circumstances 
of  this  case,  that  the  evidence  was  sufficient,  and 
gave  sentence  for  the  validity  of  the  will. 

N.  B.  Anderson  did  not  interrogate  the  wit- 
nesses. 
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prerogative 
Court. 


Firth  against  Finch. 


Jane  15. 


Dr.  Hay  for  William  Firth. — Sarah  Nicholls,  the  The  etpadtyof 
deceased,  made  a  will  5th  November  1752,  Firth  ££""*• 
executor ;  will  opposed  by  Sarah  Finch,  de- 
ceased's daughter;  deceased  died  25th  March 
1753,  a  widow,  and  left  several  grandchildren  by 
her  daughter,  Rose  Firth,  wife  of  the  executor,  and 
a  grandson,  John  Nicholls ;  on  18th  January  1752, 
in  the  life  of  her  daughter,  Firth  made  a  will,  gave 
residue  to  her,  and  made  William  Firth  executor. 
On  death  of  Rose,  she  made  the  will  of  5th  Novem- 
ber 1752,  and  gave  residue  to  Rose's  children,  and 
made  William  Firth  and  John  Nicholls  her  grand- 
son, executors;  Nicholls  has  renounced.  Archibald 
Wynne  was  employed  by  deceased  as  an  attorney, 
on  22d  October,  he  went  to  visit  deceased ;  she 
talked  sensibly  about  a  cause  she  had,  and  told 
him  she  would  alter  her  will,  fetched  it,  desired 
him  to  read  it,  and  gave  him  instructions  for  a  new 
will,  conformable  to  the  will  pleaded  on  24th  Octo- 
ber, he  brought  draft  of  a  will  and  a  duplicate  to 
deceased,  read  them  to  her,  and  she  approved 
them,  but  declined  executing  them  then  because 
her  neighbours,  the  Darbys,  who  were  witnesses  to 
her  former  will,  were  not  at  home^  Wynne  went 
again  on  5th  November,  for  her  to  execute  a  deed, 
and  she  then  fetched  a  will,  declared  she  approved 
it,  and  duly  executed  it  about  noon  of  Sunday, 
5th  November.  She  then  declared  she  would 
leave  one  duplicate  with  Mrs.  Darby,  which  she 
did  ;  and  the  deceased  directed  her  in  case  of  her 
death  to  deliver  it  to  Jacky,  her  grandson ;  about 
three  weeks  before  her  death,  deceased  declared  to 

p  p  2 


680  CASES  DETERMINE  D  IN  THE 

febrooativi  John  Nicholls,  that  she  had  made  him  her  exe- 
1      cutor,  and  told  him  the  contents  of  her  will  in 

TnjttSL  «?™f  manner  w  it  appears,  and  said  she  had  done  so 
because  her  daughter  Finch's  husband  had  used 
her  ill ;  admit  she  had  affection  for  her  daughter 
Finch ;  question  is  only  as  to  deceased's  capacity ; 
they  say  she  was  incapable  from  drinking ;  there 
is  a  mistake  in  the  spelling  of  her  name  to  the 
will  and  the  duplicate ;  but  deceased  herself  took 
fcotice  of  it. 

Dr.  Paul,  for  Finch. —  Strong  affection  for  Sa- 
rah Finch ;  deceased  was  drunk  every  day  for  a 
year  before  her  death ;  could  not  count  money* 
On  the  24th  October,  put  off  executing  the  will. 
Wynne  swears  she  examined  the  duplicates  alter- 
nately ;  she  was  not  in  a  condition  to  do  so  from 
drinking ;  she  was  incapable  before,  at,  and  after 
the  execution  of  the  will.  Mr.  Wynne  brought 
his  daughter  with  him,  and  met  Firth  and  his  sis- 
ter at  deceased's ;  deceased  did  not  know  how  to 
write  her  name ;  she  had  not  a  legal  capacity  to 
make  a  will. 

Witnesses  for  Firth. 
1 .'  Archibald  Wynne. — Deponent  knew  deceased 
Seventeen  years,  and  married  her  husband's  niece ; 
on  the  22d  October,  1752,  deponent  went  to  Al- 
denham,  and  there  visited  deceased ;  she  told  him 
she  wanted  to  alter  her  will ;  made  deponent  read 
it ;  talked  over  her  legacies,  and  varied  them  till 
she  brought  them  to  her  mind ;  as  deponent  best 
remembers  he  minuted  down  the  instructions ; 
deponent  advised  her  to  have  a  duplicate,  which 
she  approved ;  24th  October,  deponent  carried 
them  to  deceased,  and  read  them  to  her  audibly, 
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she  well  understood  and  approved  them,  and  she  ***HooATivi 

examined  them  alternately  as  deponent  read  them     1 

respectively  to  her ;  deponent  then  proposed  to  her  **£*?£? 
to  execute  them,  but  she  told  him  her  neighbours 
the  Darbys  were  from  home,  and  therefore  she 
would  stay  till  another  time  ;  he  then  proposed  to 
her  to  send  to  the  next  village  for  witnesses,  but 
she  said  it  would  make  a  fuss,  and  she  would  stay 
till  he  came  again,  and  would  read  them  over  again ; 
deponent  left  them.  On  the  5th  November,  1752, 
deponent  went  to  deceased  to  execute  a  deed  to 
which  she  was  a  party ;  deponent's  daughter  went 
with  him  to  Aldenham ;  they  first  went  to  de- 
ceased's, and  there  found  Firth  and  his  sister ;  de- 
ceased executed  the  deed  and  then  fetched  the 
will  and  duplicate  to  execute  them ;  deponent 
asked  her  if  she  knew  the  contents,  and  had  heard 
them  read  ?  she  said  "  Yes ;"  deponent  then 
altered  the  date  from  the  24th  October  to  the  5th 
November;  deceased  in  a  quick  manner  asked 
him  what  he  was  writing  in  her  will ;  depqnent 
told  her  he  was  only  altering  the  date,  and  she 
was  satisfied ;  deceased  duly  executed  them,  and 
the  witnesses  at  her  desire  attested  them,  and  the 
deceased  declared  she  would  lodge  one  duplicate 
with  Mrs.  Darby,  and  keep  the  other  herself;  de- 
ceased asked  deponent  and  his  daughter  to  dine 
with  her,  but  they  were  engaged  ;  deceased  was  « 
of  sound  mind,  &c. 

2.  Int.  Deceased  had  great  affection  for  her 
daughter  Finch,  but- an  aversion  to  her  husband. 
5.  Int.  Deceased  left  about  1000/.  or  1100/. ;  she 
was  perfectly  sober  when  she  gave  the  instruc- 
tions; and  deponent  can  positively  swear  she 
knew  the  effect  of  the  devise  of  the  residue,  and 
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prmmatitr  that  she  knew  the  value  of  the  residue,  and  said; 

Court.  , 

as  Mr.  Finch  had  treated  her  with  contempt,  but 

TljTa£  1™>  on  the  contrary  Mr.  Firth  had  acted  well  towards 
her,  she  therefore  would  give  all  the  residue  to  her 
daughter  Firth's  children.  9.  Int.  Deceased  had 
long  loved  drinking,  but  she  was  not  always  drunk, 
and  was  a  woman  of  good  sense.  19.  Int.  De- 
ponent has  received  his  legacy  by  a  note  from 
Firth. 

2.  Catherine  Firth. — Knew  deceased  ten  years  ; 
was  present  on  the  5th  November,  1752,  when 
deceased  executed,  her  will,  and  declared  it  was 
to  her  mind ;  confirms  Wynne  as  to  what  passed 
about  altering  the  date ;  proves  the  due  execution 
and  capacity,  and  says  she  is  a  witness  to  the  will, 

2.  Int.  Deceased  had  affection  for  Mrs.  Finch. 
7.  Int.  read.  Was  not  deceased  pressed  to  execute 
the  will  ?  Answers  in  the  negative,  and  says  it 
was  quite  her  own  choice.  9.  Int.  read.  Did  de- 
ceased constantly  drink,  and  was  incapable  ?  An- 
swers, Has  heard  deceased  drank  too  much :  other- 
wise answers  in  the  negative.  12.  Int.  Deceased 
did  know  the  effect  of  her  will,  and  was  sober  at  the 
execution  of  it.  18.  Int.  Respondent  was  with 
deceased  an  hour  before  the  will  was  executed ; 
went  to  visit  deceased  at  her  own  request. 

3.  Elizabeth  Wynne.  —  Agrees  with  the  other 
witnesses ;  proves  execution  of  will  and  duplicate, 
and  says  she  was  a  witness  to  them,  and  that  de- 
ceased was  of  sound  mind,  &c. 

.  8.  Int.  Will  was  executed  before  dinner.  12.  Int. 
Believes  the  deceased  knew  contents  of  the  will. 
13.  Int.  Verily  believes  deceased  was  perfectly 
sober ;  deceased  took  notice  she  had  left  out  a 
letter  of  her  name,  the  deponent  s  father  said  it  did 
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not  signify.      18.  Int.  Deponent  was  with  de-  pm«ooatit« 

©      J  r  Court* 

ceased  a  quarter  of  an  hour  before  she  executed     1 

the  will.  TtWt,T«-. 

J  MM   lVa 

Will  read. 

Witnesses  far  Finch. 

1.  MaryMardell. — Well  knew  deceased ;  proves 
affection  to  Sarah  Finch;  for  near  two  years  or 
more  before  her  death  deceased  drank  excessively 
and  hurt  her  understanding  thereby ;  for  the  last 
six  months  she  could  not  count  the  change  of  a 
guinea.  In  October,  November,  and  December, 
1752,  was  commonly  drunk  and  gave  deponent 
improper  orders  for  meat;  could  not  reckon  her 
money  in  paying  her  bills. 

2.  William  Barton.  —  Knew  deceased  forty 
years ;  proves  affection  to  Sarah  Finch  ;  deceased 
grew  senseless  towards  the  last,  but  before  was  a 
very  sensible  woman ;  for  two  years  before  her 
death  drank  excessively,  and  had  impaired  her 
understanding;  for  eighteen  months  before  her 
death  she  was  incapable  of  managing  her  affairs, 
and  had  lost  her  memory  for  twelve  months  ;  she 
was  esteemed  mad. 

3.  Elizabeth  Bucklemoor. — Knew  deceased  forty 
years ;  affection  to  Finch ;  deceased  was  a  sensi- 
ble woman  ;  for  near  two  years  before  her  death 
drank  hard;  for  six  months  hardly  ever  sober, 
and  behaved  like  a  mad  woman,  threatened  to 
destroy  herself,  could  not  reckon  her  money,  and 
had  lost  her  memory ;  verily  believes  for  twelve 
months  she  was  incapable  of  making  a  will  from 
excessive  drinking ;  deceased  said  she  had  never 
been  in  her  senses  since  Molly,  meaning  her  daugh- 
ter, died ;  in  the  said  Molly's  illness,  deceased 
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pkbrogati™  would  swear  at  her,  and  bid  her  get  up,  and  said 

1      she  was  well  enough ;  deceased  was  in  a  state  of 

Ttifi3  «"■'  madness,  and  would  curse  and  swear  and  abuse 

people ;  used  to  forget  she  had  paid  people  to 

whom  she  owed  money. 

4.  Mary  Watkins. — Knew  deceased  for  a  year 
before  her  death,  and  was  servant  to  her;  de- 
ceased was  scarce  an  hour  in  her  senses,  was 
always  drunk,  and  incapable  of  making  a  will, 
threatened  to  drown  herself,  and  talked  madly ; 
could  not  count  the  change  of  a  guinea ;  deponent 
has  paid  a  guinea  a  week  for  rum,  &c.  for  de- 
ceased's drinking.  Saturday,  4th  November,  1752, 
deceased  was  very  drunk  and  mad,  and  towards 
the  evening  sent  deponent  for  quart  of  rum,  and 
that  evening  and  in  the  night  drank  near  half  of 
the  quart,  and  by  eight  in  the  morning  had  drank 
near  the  whole  ;  and  was  very  drunk  and  incapa- 
ble of  doing  any  thing  before,  at,  and  after  the  time 
of  the  execution  of  the  will ;  verily  believes  de- 
ceased was  quite  insensible. 

3.  Int.  Deponent  and  her  fellow-servants  noted 
at  that  time  that  deceased  was  not  capable  of 
business. 

5.  Hannah  Leach.  —  Deponent  was  servant  to 
deceased ;  on  the  5th  November,  1752,  while  de- 
ponent lived  with  her  she  never  went  to  bed  sober 
but  once ;  from  October,  1751,  when  her  daughter 
Mary  died,  she  was  quite  mad,  and  talked  of 
hanging  or  drowning  herself;  deposes  the  same  as 
the  last  witness,  as  to  drinking  rum  on  the  4th 
November,  and  as  to  her  being  insensible  before, 
at,  and  after  the  execution  of  the  will ;  deponent 
and  Watkins  observed  to  each  other  that  deceased 
was  incapable  of  doing  business. 

6.  Thomas  Stnith.  —  Deceased  was  a  sensible 
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woman,  but  for  two  years  before  her  death  her  friwwatiti 

senses  were  impaired ;  she  was  mad  for  twelve     1 

months,  and  incapable  of  making  a  will ;  deponent   Tl~j£  *£■' 
was  at  the  deceased's  house  every  Sunday  morn- 
ing ;  was  there  on  Sunday  morning,  5th  Novem- 
ber, 1752 ;  she  was  very  drunk  at  the  time  of 
executing  her  will. 

7.  Mary  Smith. — Knew  deceased  fifteen  years ; 
affection  for  producent,  deceased  daily  was  drunk, 
for  two  years  before  her  death  was  incapable  of 
managing  her  affairs,  and  sometimes  could  not 
count  money ;  swore  at  her  daughter  Mary,  when 
the  said  Mary  was  dying. 

12.  Int.  About  a  fortnight  before  deceased  died, 
she  told  deponent  it  was  her  desire  her  daughter 
Finch  should  have  her  mare  and  chaise  if  she 
died,  and  bid  deponent  take  notice  of  it ;  depo- 
nent said,  "  If  you  don't  tell  Mr.  Nichol,  or  have 
not  set  it  down  in  your  will ;  he  won't  mind  what 
I  say ;"  she  replied,  "  Why  then,  I  will  tell  it  to 
two  or  three  more  old  women,  for  may-be  I  shan't 
live  to  see.  him  myself,  and  as  it  is  her  desire,  I 
would  have  her  have  it,  and  as  to  the  rest,  let 
them  take  it  amongst  them." 

8.  Samuel  Gap.  —  Has  seen  deceased  write ; 
she  spelt  her  name  "  Sarah  Nichol." 

9.  Edward  White. — The  same. 

Witnesses  for  Rrth. 
1.  John  Nicholl,  examined  August,  1753. — De- 
ceased was  deponent  s  grandmother ;  deceased  was 
before  and  after  5th  November,  1752  very  capable 
of  doing  business,  and  in  August,  1 752  executed 
a  release,  and  received  rents  for  deponent;  she 
managed  her  affairs  with  good  econ  omy,  reguarly 
paid  her  debts ;  knows  deceased  had  for  several 
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PmtcwiiTIYE  yeaT8  S1"6**  disregard  for  William  Finch,  -on  ac- 
1     count  of  his  ill  treatment  of  her,  and  she  often 


jMelST'  complained  of  him  to  deponent ;  deceased  had  a 
great  regard  for  William  Firth  and  his  children  ; 
he  was  joint  executor  with  her  to  her  husband, 
and  he  chiefly  acted  therein ;  Wynne  did  business 
for  deceased  and  her  husband,  and  made  several 
wills  for  her,  and  made  her  husband's  will,  and  de- 
ceased always  consulted  Wynne.  About  three 
weeks  or  a  month  before  her  death,  deceased  be- 
ing of  sound  mind,  told  the  deponent  she  had  made 
her  will,  and  had  made  the  deponent  joint  executor 
with  William  Firth,  and  mentioned  part  of  the 
contents  of  such  will,  and  her  reasons  for  making 
it  different  from  her  former  wills,  telling  him  it 
was  because  Mr.  Finch  had  always  behaved  him- 
self so  ill  to  her,  and  added,  that  she  had  pro- 
mised her  daughter  Finch  her  horse  and  chaise, 
and  as  she  had  left  them  so  little  in  her  will  she 
was  desirous  she  might  have  it,  and  had  therefore 
already  mentioned  it  to  Firth,  and  now  mentioned 
it  to  deponent,  that  it  might  be  confirfned,  as  it 
was  not  set  down  in  the  will. 

1.  Int.  Respondent  has  renounced  the  execu- 
torship, and  has  received  and  released  his  legacy ; 
respondent  has  a  greater  interest  under  an  intes- 
tacy than  under,  the  will.  7.  Int.  Has  heard  de- 
ceased say  she  would  make  Firth  amends  in  her 
will  for  the  trouble  he  had  in  his  executorship  to 
her  husband. 

2.  Dinah  Darley. — Deponent  and  her  husband 
were  witnesses  to  the  deceased's  cancelled  will ; 
the  deceased  was  of  sound  mind  long  after  the 
execution  of  the  will  pleaded,  and  managed  her  af- 
fairs ;  she  had  great  disregard  for  William  Finch, 
and  great  regard  for  Firth,  who  assisted  her  very 
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much  in  her  affairs ;  after  the  death  of  her  daugh-  p* gJJJ£™Tt 

ter,  Rose  Firth,  deceased  took  out  of  deponent's     1 

hands  the  duplicate  of  her  will,  and  said  she  T*&uZm' 
should  soon  bring  her  another  paper  to  keep,  when 
she  could  get  it  prepared ;  in  November  1762  de- 
ceased delivered  to  deponent  a  paper  sealed  up, 
and  marked  "  S.  N."  with  her  own  hand,  and  said 
she  had  so  marked  it  that  it  might  be  known  it  was 
her  own  doing,  and  desired  deponent  at  her  death 
would  deliver  it  to  Mr.  Firth,  or  her  grandson, 
John  Nicholl;  deponent  desired  her  to  name  which, 
and  she  said  "  Jacky,"  and  then  said  her  daughter 
Finch  was  a  good  girl,  but  spoke  slightingly  of  her 
husband ;  deponent  delivered  the  said  paper  to  John 
Nicholl  after  deceased's  death ;  deceased  had  no 
near  neighbours  but  deponent's  family,  except 
cottagers. 

3.  William  Day. — Before  and  after  date  of  the 
will  deponent  has  conversed  with  deceased,  and 
she  talked  very  sensibly. 

4.  Edward  Finch,  jun.  —  Deceased's  last  ill- 
ness began  on  3d  February  1753 ;  deponent  swears 
deceased  was,  long  before  and  after  the  date  of  her 
will,  capable  of  making  a  will ;  never  saw  her  drunk 
but  once. 

4.  Int.  The  time  he  saw  her  drunk,  she  remem- 
bered what  she  had  said. 

5.  Richard  Darley.  —  Deponent  and  his  wife 
were  witnesses  to  deceased's  cancelled  will ;  she 
was  capable  of  making  a  will  before  and  after  the 
date  of  the  will  pleaded  ;  she  paid  2/.  to  depoqent 
for  faggots  on  21st  July  1752,  and  1/.  8s.  for  wood 
on  26th  December  1752,  and  paid  deponent  a  year's 
window  tax  on  19th  October  1752. 

6.  Sarah  Foulkes.  —  The  deponent  was  servant 
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prbrooativb  to  William  Firth ;  knew  deceased,  but  never  knew 

Court.  y 

her  to  be  out  of  her  senses* 

**!££  mT'  7.  John  Nicholl.  —  Deponent  was  servant,  and 
afterwards  tenant  to  deceased  to  her  death ;  never 
saw  her  drunk  but  once,  and  had  frequent  dealings 
with  her ;  she  transacted  her  business  well ;  de- 
ponent saw  her  two  or  three  times  a  week ;  she 
bought  wood  of  deponent  in  the  year  1752,  and 
paid  him  without  making  any  mistake,  and  seemed 
to  be  perfectly  in  her  senses. 

6.  Esther  Pates.  —  Deposes  to  deceased's  good 
capacity. 

9.  John  Saunders.  —  Deponent  did  work  for 
deceased  as  a  carpenter ;  she  regularly  paid 
him  to  her  death,  without  making  any  mistakes. 

Cancelled  will  read. 

Witnesses  for  Finch. 

1 .  Edward  White.  —  Proves  the  name  "  Sarah 
Nicholl "  to  two  receipts  for  rent  to  Gap  to  be  de- 
ceased's hand-writing. 

2.  Mary  Watkins. — Firth  threatened  deponent 
before  her  first  examination,  and  said,  deponent 
was  a  base  woman  to  expose  her  mistress. 

3.  Mary  Smith. — Deposes  to  a  quarrel  between 
deceased  and  her  daughter,  Rose  Firth,  and  that 
deceased  never  saw  her  afterwards. 

4.  Charles  Poulton. — Deponent  knew  but  little 
of  deceased,  but  was  with  her  in  June  1751  and 
Michaelmas  1752,  about  a  house  of  hers. 

Judgment — Sir  George  Lee. 
The  only  question  being,   whether  deceased 
had  sufficient  capacity  to  make  a  will,  I  was  of 
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opinion,  from  the  evidence,  that  she  had  sufficient  prirogative 


Court. 


capacity,  and  therefore  pronounced  for  the  validity 

of  the  will,  but  did  not  give  costs.  **■*  'f" 

°  Jqm  Iff* 


N.B.  The  counsel  for  Firth  pressed  to  have 
costs,  from  the  time  that  Finch  gave  in  her  last  al- 
legation. 


SB 


ARCHES  COURT  OF  CANTERBURY. 


Hunt  against  Sarell.  Trinity  t« 

Jqd«  it. 

Appeal  from  Exeter  in  a  Cause  of  Legacy. 


Dr.  Simpson,  for  Sarell.  —  John  Hunt  died  in  The  identity  of 
1740,  made  his  will,  and  gave  to  Richard  Sarell  UghS!**6*1* 
20/.,  to  be  paid  by  his  executor,  and  appointed 
Wilmot  Hunt,  his  wife,  executrix  and  residuary 
legatee.  She  took  probate  20th  February  1740, 
and  paid  all  the  legacies  but  this ;  has  not  denied 
assets ;  in  April  1744,  Sarell  brought  a  suit  for 
this  legacy.  Hunt  appeared ;  a  libel  given  in,  to 
which  she  gave  a  negative  issue ;  deceased  and 
Sarell  were  second  cousins ;  we  pleaded  affection 
for  Sarell,  and  that  deceased  intended  this  legacy 
for  Richard  Sarell,  the  respondent,  and  not  for  an- 
other Richard  Sarell  of  Ghadford,  who  was  like- 
wise cousin  to  deceased,  but  for  whom  deceased 
had  a  dislike  ;  Sarell  of  Ghadford,  has  released  all 
interest  to  Richard  Sarell  of  Ghudleigh,  the  res* 
pondent.  Respondent  was  abroad  from  the  com- 
mencement of  the  suit  till    1 762,  during  which 
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Atones     time  the  cause  lay  still ;  the  Court  at  Exeter  pro- 

CofliRT 

1     nounced  for  the  legacy,  but  condemned  S are  11  in 

Tt^iiJ]jm'  !'•  costs.  Hunt  appealed  from  the  judge  below, 
having  pronounced  for  the  legacy,  but  we  have 
not  appealed  from  condemning  Sarell  in  costs. 

Dr  Bettesworth,  for  Hunt. — The  cause  was  de- 
pending from  the  2d  April  1744,  to  23d  November 
1753,  when  sentence  was  given  for  the  legacy. 
Deceased  had  two  cousins,  named  Richard  Sarell. 
Richard  Sarell  of  Chadford,  has  demanded  the 
legacy ;  the  uncertainty  of  the  person  of  the  le- 
gatee makes  the  legacy  void. 

Witness  for  Sarell. 

William  Sarell,  baker.  —  Deponent  well  knew 
deceased  and  plaintiff;  they  were  cousins;  de- 
ceased expressed  particular  regard  for  plaintiff; 
about  sixteen  years  ago,  deponent  called  on  de- 
ceased, and  he  went  with  deponent  to  see  plaintiff, 
who  is  deponent's  brother ;  deceased  gave  plain- 
tiff several  real  estates  by  his  will;  believes  he 
never  intended  to  leave  anything  to  Richard  Sa- 
rell of  Chadford,  for  deceased  had  a  great  dislike 
to  him ;  Mrs.  Hunt  declared  she  was  willing  to 
pay  the  legacy  if  she  could  be  satisfied  which 
Richard  Sarell  deceased  meant ;  proves  the  re- 
lease executed  by  Sarell  of  Chadford. 

Int.  Believes  Richard  Sarell  of  Chadford  has 
demanded  the  legacy. 

Release  from  Richard  Sarell  of  Chadford  read, 
in  which  he  recites,  that  he  knows  deceased  in- 
tended the  legacy  in  question,  for  Richard  Sarell 
of  Chudleigh,  and  therefore  he  released  to  him  all 
the  interest  he  is  supposed  to  have  therein. 
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Dr.  Simpson's   argument    for    Sarell.  —  Lord     a»chm 

Chenys    case,    Coke's    Reports,  Witnesses    re-     L 

ceived  to  ascertain  who  the  testator  intended  to  ^jjjj^y11' 
leave  a  legacy  to.  Littkbury  and  Buckle,  the 
same.  Hunt  has  not  put  it  in  issue  that  there  is 
another  Richard  Sarell  besides  the  plaintiff,  who 
was  cousin  to  deceased ;  only  a  general  negative 
issue  given ;  she  has  not  pleaded.  We  have  shewn 
deceased  had  affection  for  plaintiff,  and  that  he 
declared  he  would  benefit  him  by  his  will. 

Dr.  Bettestvorth,  contra.  —  Two  witnesses  ne- 
cessary to  prove  identity.  William  Sarell  proves 
nothing.  One  witness,  I  admit,  is  sufficient  to 
prove  a  realease.  2  Peere  Williams,  f.  152,  Pit- 
cairne  against  Brace,  the  widow  is  entitled  to 
the  legacy  from  the  uncertainty  who  the  testator 
intended  to  be  the  legatee. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  one  witness  was  sufficient  to 
prove  identity,  which  is  a  collateral  question ; 
but  here  the  release  of  Sarell  of  Chadford,  by 
which  he  disclaimed  all  right  to  the  legacy,  and 
declared  he  knew  the  testator  meant  the  plaintiff, 
fixed  the  identity  of  the  legatee  by  more  than  one 
witness,  and  as  it  was  in  evidence  that  the  de- 
ceased had  a  great  regard  to  the  plaintiff,  and  a 
great  dislike  to  the  other  Richard  Sarell,  I  had 
no  doubt  but  that  the  legacy  belonged  to  the 
plaintiff,  and  therefore  confirmed  the  decree  of  the 
judge  below,  as  to  pronouncing  the  legacy  was 
due  and  payable  to  Richard  Sarell  of  Chudleigh, 
and  condemned  Hunt  in  the  costs  of  the  appeal. 


tama 
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COURT  OF  PECULIARS. 


Ju»  17 


Grant  against  Grant. 


a  nit  for  reiti-  &**•  Harris,  for  Mrs.  Grant.  —  Mrs.  Grant  has 
iririrt' a^'""  brought  suit  against  her  husband  for  restitution  of 
thecaMo'ra  conjugal  rights.  3d  Sess.  Trin.  1753,  libel  ad- 
tbe^m^ri^^* 5  mitted.  3d  Sess.  Michaelmas,  1753,  answers 
etubiitbed.      given  jn  and  the  marriage  denied.     We  pleaded 

courtship  and  marriage  at  the  Fleet,  on  1 8th  Sep- 
tember 1748,  and  cohabitation  with  reputation; 
owning  birth  and  baptism  of  a  child ;  the  fact  of  mar- 
riage is  sworn  to  by  two  witnesses  ;  a  man  by  the 
name  of  Edward  Grant  and  the  plaintiff  were  mar* 
ried  at  the  Vine  and  Globe,  in  the  Fleet  Market, 
by  one  Donaview,  a  clerk;  cohabitation  fully 
proved;  the  identities  of  both  parties  also  fully 
proved  by  John  Grant,  brother  to  defendant ;  but 
she  says  that  defendant,  while  the  service  was 
reading,  declared  he  would  not  be  married,  and 
therefore  the  parson  stopped  and  did  not  proceed ; 
but  this  last  fact  is  contrary  to  a  declaration  made 
by  him  in  recenti  facto. 

Dr.  Collier,  for  Edward  Grant.  —  Mary  Ben- 
nett, calling  herself  Grant,  ~  pleads  a  fact  of  mar- 
riage,  on  18th  September  1748;  she  was  with 
child  at  that  time;  cohabitation  pleaded  at  her 
father's,  and  that  she  was  there  delivered  of  a 
female  child  in  the  January  following,  the  time 
when  it  is  pretended  they  were  married ;  the  stress 
of  the  evidence  is  upon  the  cohabitation  ;  the  wo- 
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man,  by  her  own  shewing,  is  under  sentence  of  ex-     coort  op 
communication  for  being  clandestinely  married)      ^quam. 
and  therefore  cannot  sue*     Colli  against  Colli,  in      *— 17k 
Consist.  London,  Dr.  Andrew  in  that  case  would 
not  give  sentence  till  Mrs.  Colli  was  absolved ; 
the  offence  for  which  the  witnesses  were  excom* 
municated  was  committed  in  London ;  they  should 
have  been  absolved  by  the  chancellor  of  London, 
and  not  by  this  Court.    John  Grant  proves  Ed- 
ward declared  he  would  not  be  married ;  the  par- 
son stopped;   John  did  not  give  her  away,  and 
Edward  did  not  live  with  her.     One  of  the  wit- 
nesses to  the  fact  of  marriage  was  but  sixteen 
years  old  at  that  time.     Admit  Edward's  sister 
says  she  was  told  by  John  that  they  were  married. 

Dr.  Collier  insisted  on  his  objection,  that  Mary 
Grant  could  not  sue  because  she  was  excommuni- 
cated by  the  constitution  in  Lindwood,  de  Cland. 
Despons.  (a) ;  and  was  not  absolved. 

Dr.  Harris,  said  she  was  in  Court  and  ready 
to  pray  absolution,  as  Mrs,  Colli  did. 

€ 

Per  Curiam. 
But  I  said  that  case  of  Colli  was  new ;  that  it 
never  had  been  the  practice  of  this  Court  to  absolve 
the  party,  to  enable  him  or  her  to  sue ;  and  I  be- 
lieved it  had  not  been  the  practice  of  Consistory 
except  in  that  one  instance ;  that  I  was  counsel  in 
that  cause,  and  was  extremely  dissatisfied  with 
that  judgment  at  the  time  when  it  was  given  by 
Dr.  Andrew,  and  saw  no  reason  to  alter  my  opinion  ; 
that  I  thought  the  practice  by  interpretation  upon 
that  constitution  had  gone  full  far  enough  in  dis- 
abling witnesses  upon  an  excommunication  ipso 

(a)  Lib.  tit.  3.  de  Clandestine!  Desponsatione. 
VOL.  I.  Q    Q 


Juno  17. 
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coort  of  fycto  without  a  denunciation,  and  that  I  would  not 
extend  it  farther,  and  introduce  a  new  practice  by 
disabling  a  party  to  sue,  and  therefore  overruled 
the  objection ;  and  as  to  the  witnesses,  wherever 
the  offence  was  committed  they  must  be  absolved 
ad  testificandum  in  that  Court  where  they  were  pro- 
duced as  witnesses. 

Witnesses  for  Mrs.  Grant. 
1.  John  Grant,  ex.  26th  January  1754.  —  De- 
ponent is  brother  to  Edward  Grant  the  party ;  has 
known  Mary  Bennet,  the  other  party,  for  twenty 
years ;  she  by  some  has  been  called  Bennett,  and 
by  some  Grant ;  about  six  years  ago  Edward,  as 
deponent  believes,  courted  producent,  and  one  day 
in  September,  1748,  deponent  went  with  produ- 
cent and  his  brother  Edward  to  the  Fleet  to  be 
married,  and  deponent  promised  her  to  give  her 
away  in  marriage ;  they  went  to  a  public  house 
there ;  a  parson  was  sent  for,  and  a  man  came  to 
officiate  as  such ;  the  company  all  stood  up,  and 
he  began  to  read  the  ceremony ;  but  before  the 
first  prayer  was  read  Edward  said  he  would  not 
be  married,  and  they  all  sat  down;  deponent 
asked  Edward  if  he  intended  to  make  a  fool  of  the 
girl ;  and  then  after  they  had  drank  together,  the 
parson  began  again,  and  in  a  short  time  Edward 
swore  by  God  he  would  not  be  married ;  and  then 
the  parson  left  off;  producent  gave  deponent  a 
ring  to  give  the  parson,  but  it  was  not  made  use 
of;  and  they  were  not  then  married ;  Edward  has 
not,  as  deponent  knows  or  believes,  owned  her  as 
his  wife ;  nor  has  she  been  reputed  to  be  his  wife ; 
Edward  used  to  lie  with  her  for  two  years ;  in  the 
January  after  said  18th  September,  she  w^s  de- 
livered of  a  daughter,  in  St.  John's  Parish,  in 
Southwark ;  believes  such  child  was  baptized  as 
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the  child  of  Edward  and  Mary  Grant :  believes    f 0VKT  0F 

j  i       •  *     i  -i  *  *  •  i  Peculiars, 

producent  procured  said  child  to  be  registered  as     — 

their  lawful  child ;  proves  identities  of  the  persons      JaBe  17, 
mentioned  in  the  certificate  of  said  baptism. 

2.  Rachael  M'Ghee,  widow.  —  In  September 
1748,  deponent's  son,  Abel  Wood,  kept  the  Vine 
and  Globe,  a  public  house  in  the  Fleet  Market ; 
about  18th  of  said  September,  two  men  who  de- 
ponent did  not  know,  but  believes  were  Edward 
and  John  Grant,  and  producent,  came  thither,  and 
Francis  Donaview,  who  used  to  marry,  was  sent 
for ;  deponent  was  in  the  room  with  them,  and 
heard  him  begin  the  service,  and  then  she  went 
away ;  and  after  some  time  her  said  son  called 
her  up ;  deponent  went  up,  and  on  the  stairs  met 
said  men  and  woman  coming  down;  deponent's 
son  said  they  had  quarrelled  about  the  parson's 
fees;  deponent  thereupon  advised  the  parson  to 
take  the  money  they  had  offered ;  the  men  and 
woman,  on  being  called  to,  came  back,  and  depo- 
nent was  present,  and  heard  the  parson  perform 
the  rest  of  the  service,  and  the  parson  joined  Ed- 
ward Grant  and  Mary  Bennett  together  in  mar- 
riage,, and  pronounced  them  to  be  husband  and 
wife ;  John  Grant  gave  away  said  Mary ;  depo- 
nent particularly  remembers  said  marriage  by  the 
dispute  about  the  fees. 

Abel  Wood,  ast.  21.— On  18th  September  1748, 
two  men,  strangers  to  deponent,  came  to  depo- 
nent's house  with  producent,  and  parson  Dona- 
view was  sent  for ;  deponent  went  up  to  them  to 
act  as  clerk ;  the  man  who  went  by  the  name  of 
Edward  Grant,  and  producent,  stood  up,  and  the 
parson  proceeded  to  that  part  of  the  ceremony 
where  the  fees  are  paid,  and  the  parson  insisted  on 
more  money  than  they  would  give,  and  they  re- 

qq2 
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court  of     fusing  to  give  it,  a  dispute  arose,  and  the  men  and 

'    woman  went  down  stairs ;  but  deponent's  mother 

lone  17.  persuaded  the  parson  to  take  the  money  they 
offered ;  whereupon  they  being  called  back,  re- 
turned, and  then  the  parson  read  over  the  rest  of 
the  ceremony  and  joined  them  in  marriage ;  de- 
ponent made  an  entry  of  said  marriage  in  his  Re- 
gister Book. 

4.  Richard  Strickland. — Deponent  knows  pro- 
ducent,  but  not  Edward  Grant ;  proves  the  bap- 
tism of  producent's  child  by  name  of  Maria,  as 
the  lawful  daughter  of  Edward  Grant  by  produ- 
cent, and  that  she  was  registered  as  such  ;  proves 
the  certificate  of  said  baptism  to  be  a  true  extract 
from  the  parish  register. 

5.  Susanna  Howard,  aet.  24.  —  Deponent  has 
known  the  parties  many  years ;  on  the  18th  Sep- 
tember, 1 748,  Edward  and  John  Grant  called  on 
producent  at  her  father's  house  and  took  her  out 
with  them,  and  the  next  morning  producent  told 
deponent  she  was  married  the  night  before  to  Ed- 
ward Grant ;  producent  lived  with  her  father  to 
his  death,  which  happened  two  years  after,  and 
Edward  constantly  boarded  with  her  father,  and 
lay  with  producent  when  he  pleased ;  deponent 
lived  in  the  house  with  them ;  Edward  owned  pro- 
ducent as  his  wife,  and  she  went  by  name  of 
Grant.  In  the  March  after  producent's  father  s 
death,  which  happened  in  November,  producent 
went  and  lived  in  the  parish  of  St.  Olave's,  and 
deponent  lived  with  her  there ;  Edward  came  and 
lay  there  with  producent  when  he  pleased,  but 
sometimes  he  was  absent ;  and  he  owned  her  as 
his  wife ;  deponent  knows  said  house  in  St.  Olave's 
was  rated  in  Edward's  name,  and  they  were  re- 
puted man  and  wife  from  September  1748,  and 
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deponent  esteemed  them  to  be  such ;  she  was  de- 
livered of  a  child  in  January,  1748-9,  which  was 
baptized  as  the  lawful  daughter  of  the  parties,  and 
Edward  and  his  family  owned  said  child  as  his 
lawful  child,  and  said  child  has  always  gone  by 
the  name  of  Grant.  Edward  has  left  producent 
for  two  years  past. 

6.  Mary  Bennett. — Producent's  child  was  bap- 
tized as  legitimate ;  Edward  lay  with  producent 
at  her  father's  when  he  pleased,  and  so  he  did  at 
the  house  in  St.  Olave's,  and  sometimes  he  lay 
with  her  once  and  sometimes  two  or  three  times  in 
a  week,  and  he  treated  her  as  his  wife,  but  never 
heard  him  speak  of  her  as  his  wife,  but  he  and  his 
relations  treated  her  as  his  wife,  and  called  the 
child  Grant ;  the  house  was  rented  in  Edward's 
name,  and  producent  has  gone  by  name  of  Grant ; 
they  were  reputed  husband  and  wife. 

7 .  Eleanor  Fletcher. — Deponent  knows  the  par- 
ties ;  in  February,  deponent  was  godmother  to  pro- 
ducent's child,  which  was  baptized  as  the  lawful 
child  of  her  and  Edward  Grant ;  producent  goes 
by  the  name  of  Grant,  and  deponent  has  heard 
that  producent  and  Edward  were  married. 

8.  Richard  Bennett.  —  Deponent  is  brother  to 
producent,  and  has  long  known  Edward  Grant; 
has  heard  producent  and  Edward  were  married  ; 
their  child  was  registered  as  legitimate ;  Edward 
used  to  lie  with  producent  at  her  father's  house, 
and  as  he  sometimes  came  home  late,  deponent's 
father  three  or  four  times  bid  him  turn  out ;  Ed- 
ward replied,  he  would  come  where  his  wife,  pro- 
ducent, was ;  the  house  in  St.  Olave's  was  rated 
in  Edward's  name ;  he  behaved  to  producent  as 
his  wife,  but  usually  called  her  Poll ;  deponent 
esteemed  them  to  be  husband  and  wife,  and  they 
were  reputed  so  to  be. 


CODRT  OP 

Peculiars. 
Jane  17. 
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court  or        9.  Mary  Taylor. — Deponent  is  sister  to  Edward 

'    Grant,  and  well  knows  producent ;  Edward  first 

June  it.  began  to  court  producent  about  eight  years  ago, 
and  continued  to  court  her  till  one  Sunday,  the 
end  of  September,  or  the  beginning  of  October 
1748,  when  Edward  and  John  Grant  came  to  de- 
ponent's house  to  inquire  for  producent ;  deponent 
told  them  she  was  gone  home  to  her  father's ;  they 
said  they  would  go  to  her ;  believes  they  and  pro* 
ducent  went  out  together  that  night;  the  next 
morning,  John  Grant,  deponent's  brother,  told  de- 
ponent that  Edward  and  producent  had  been  mar- 
ried the  evening  before,  and  from  that  time  pro- 
ducent continued  to  live  with  her  father  till  he 
died ;  Edward  went  to  her  there  when  he  pleased, 
and  he  did  the  same  when  she  lived  at  St.  Olave's; 
they  have  constantly  been  esteemed  man  and  wife; 
Edward  has  constantly  owned  producent  as  his 
wife,  and  her  child  as  his  lawful  child ;  he  has 
deserted  producent. 

N.  jB. — Edward  did  not  plead  nor  cross-exa- 
mine the  plaintiff's  witnesses. 

Dr  Harris  stated  the  evidence  very  fully  and 
clearly,  and  informed  the  Court  that  his  client 
had  offered  to  take  the  suppletory  oath  before 
the  cause  was  concluded,  and  was  in  Court  ready 
to  take  it  if  it  was  thought  necessary. 

Dr.  Collier,  contr^,  for  Edward  Grant. — -Wit- 
nesses must  be  persons  of  credit ;  these  are  infa- 
mous, though  they  are  legal  witnesses ;  she  took 
the  house  in  St.  Olave's,  it  does  not  appear  he  knew 
it  was  rated  in  his  name ;  the  witnesses  say  Do- 
naview  usually  officiated  as  a  priest  and  married, 
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but  they  do  not  prove  he  was  in  orders ;  admit  he 
might  call  her  wife  to  cover  turpitude. 

Judgment — Sir  George  Lee. 
I  gave  sentence  for  the  marriage,  and  condemned 
him  in  30/.  costs,  and  decreed  him  to  be  admonish- 
ed, to  take  her  home  and  cohabit  with  her,  and 
treat  her  kindly  as  his  wife. 


599 


Court  or 
Peculiars, 


•«•» 


'Jane  17. 


PREROGATIVE  COURT  OF  CANTERBURY. 


Brotherton,  Executor  of  Lady  Cookes  Win-    Trinity  Term, 
ford  against  Hellier,  by  his  Guardian.  Jane  19. 

Dr.  Bettesworth.  —  Samuel  Hellier,  Esq.  de- Apwtjwbobo 
ceased,  left  a  widow,  Lady  Cookes  Winford,  and  Mtb^utoli 
a  son,  a  minor,  aged  18  or  19  years;  he  chose  £££"*"*"* 
Sarah  Harris  to  be  his  guardian,  and  she  was  ap- 
pointed such  to  propound  deceased's  will  on  be- 
half of  the  son,  which  Lady  Winford  opposed ;  the 
minor  has  a  grandmother  living,  Sarah  Huntback, 
who  is  a  witness  in  this  cause ;  she  and  Dean  Lyt- 
tleton  are  appointed  guardians  for  his  person  and 
real  estate  in  Chancery ;  the  grandmother  now 
prays  that  she  may  intervene  to  see  justice  done 
the  minor  in  this  cause ;  if  the  minor  should  die 
she  is  his  next  of  kin.  The  proctor  for  Lady  Win- 
ford might  have  objected  to  Harris's  being  guar- 
dian ;  the  only  objection  in  the  act  is,  that  her  in- 
tervention will  increase  expence. 

Dr.  Hay%  for  Samuel  Hellier.— The  cause  is  now 
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Pl  cROTETllrB  reacty  to  te  heard  ;  Sarah  Huntback,  the  grand- 
1     mother,  prays  to  intervene.    Harris  was  appointed 

Tthm\ST9  guardian  in  1752,  upon  the  minor's  election;  no- 
body opposed  her  being  guardian ;  the  grandmo- 
ther might  then  have  interposed.  Huntback  has 
been  examined  as  a  witness  in  the  cause  ;  no  rea- 
son for  her  intervention ;  the  cause  is  concluded ; 
she  cannot  plead  ;  no  other  effect  can  arise  from 
her  intervention  but  burthening  the  cause  with  the 
expense  of  counsel  and  proctor  for  her,  and  more 
copies  of  the  depositions;  if  she  will  appear  at  her 
own  expense,  we  will  not  oppose  it. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  this  motion  was  new ;  it  did 
not  appear  to  me  that  her  intervention  could  be  of 
any  use ;  it  was  not  suggested  that  the  guardian 
was  colluding  with  the  adverse  party ;  that  it  was 
unprecedented  to  admit  any  person  to  intervene 
that  had  no  interest  in  the  cause,  and  therefore  I 
rejected  Sarah  Huntback's  petition. 


jane  19.  Wise  and  Others  against  Johnson. 

codicil  id-         Dr.  Pinfold,  for  Johnson. — William  Johnson,  a 
u'to,  »Mohha4  pawnbroker,  deceased,  died  a  widower,  without 
wilh^dT1     children ;  on  30th  May  1753  made  his  will,  dated 
•••Md,  but       2d  May  1753,  all  wrote  by  himself.      This  will  is 
approred  *JSF  not  disputed.    Appointed  Wise,  Brown,  and  Har- 
«£««i  *j      rison,  his  executors,  and  left  the  residue  to  his  [fa- 
ther.    William  Johnson,  the  father,  has  propound- 
ed a  codicil,  dated  21st  May  1753,  which  is  op- 
posed by  the  executors  of  the  will.     Harrison 
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and  Brown  were  indebted  to  deceased.     The  co-  Pe^°RtT.ivb 

dicil  does  not  materially  alter  the  will ;  it  recites     

that  Harrison  and  Brown  are  indebted  to  deceased ;  T*J%9 *[%?' 
that  the  making  them  executors  may  be  an  extin- 
guishment of  their  debts,  which  he  does  not  in- 
tend ;  and  therefore  declares  them  trustees  for  his 
father,  whom  he  makes  his  residuary  legatee ;  ap- 
points his  father,  William  Johnson,  joint  executor 
with  the  others  named  in  his  will,  and  gives  a  le- 
gacy of  five  pounds  to  Mrs.  Deborah  Dorrell, 
which  is  added  in  deceased's  own  hand-  writing. 
One  Singleton,  a  friend  of  deceased's,  informed  him 
that  it  might  be  a  dispute  whether  making  Brown 
and  Harrison  executors  would  not  extinguish  their 
debts ;  Walton,  deceased's  apothecary,  at  his  de- 
sire, read  the  codicil  to  him  on  the  morning  of  22d 
of  May ;  he  approved  of  it,  and  would  then  have 
executed  it,  but  Walton  advised  him  to  send  for 
his  will,  and  compare  them  together;  deceased 
executed  the  codicil  in  the  evening  of  22d  May 
1753  :  and  it  is  attested  by  Walton  and  Deborah 
Dorrell ;  recognition  of  the  codicil  on  23d  May ; 
admit  Singleton  had  not  previous  orders  from  de- 
ceased for  preparing  the  codicil. 

Dr.  Paul  for  Wise  and  others.  —  In  the  will  de- 
ceased gives  the  interest  of  1400/.  to  his  father  and 
mother  for  their  lives,  remainder  to  his  sister's 
children ;  if  she  has  none,  to  his  next  of  kin ; 
leaves  the  residue,  which  is  about  600/.  to  his  fa- 
ther absolutely  ;  father  applied  to  William  Rich- 
ardson to  get  deceased  to  make  him  and  said  Rich- 
ardson executors  ;  Richardson  said  he  would  not 
be  an  executor,  but  spoke  to  deceased  to  make  his 
father  executor ;  deceased  said  "  No  ;  my  father 
shall  not  be  executor."    The  father  afterwards  ap- 
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Paerocatiyi 
Court. 


plied  to  Singleton  for  the  same  purpose ;  Singleton 
wrote  the  codicil  at  an  ale-house  in  Fleet-street, 
^i^r'  and  sent  it  to  deceased.  We  insist  that  the  codi- 
cil was  a  fraud  on  the  deceased ;  rely  on  custody 
and  imposition,  but  do  not  object  to  capacity. 

Witnesses  far  the  Codicil. 
1.  William  Singleton.  —  Deponent  intimate 
with  deceased ;  deponent  having  heard  that  Brown 
and  Harrison  were  executors  to  deceased,  and  in- 
debted to  him  in  800/. ;  deponent  wrote  to  de- 
ceased, and  acquainted  him  that,  by  making  them 
executors,  he  would  extinguish  their  debt ;  depo- 
nent drew  the  codicil  pleaded,  and  sent  it  to  de- 
ceased with  said  letter,  by  his  father ;  the  legacy 
in  codicil  to  Mrs.  Dorrell  is  wrote  by  deceased ; 
deceased,  on  23d  May,  told  deponent  he  had  exe- 
cuted said  codicil ;  deceased  would  have  had  de- 
ponent write  said  codicil  on  the  will,  and  said  he 
would  execute  it  again,  but  deponent  told  him  it 
would  be  as  well  to  seal  it  on  to  the  will,  which  de- 
ponent did ;  deceased  was  then  of  sound  mind,  &c. 

2.  Int.  Deceased  did  not  give  instructions  for 
the  codicil.     5.  Int.  Respondent  contrived  it. 

2,  John  Walton,  apothecary.  —  On  22d  May 
1753,  in  the  morning,  deponent  went  to  deceased, 
and  found  him  reading  a  letter  which  deceased 
gave  deponent  to  read  ;  it  was  a  letter  from  Sin- 
gleton; deponent  read  it  and  the  codicil  to  de- 
ceased, and  by  deceased's  order,  deponent  burnt 
the  letter ;  deceased  said  he  would  then  execute 
the  codicil,  but  deponent  advised  him  to  send  for 
his  will  first ;  in  the  evening  deponent  went  to 
deceased  again,  and  he  said  he  would  then  exe- 
cute the  codicil,  and  he  did  execute  it  in  presence 
of  deponent  and  Deborah  Dorrell,  who  attested  it ; 
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the  deceased  was  of  sound  mind,  &c. :  the  deceased  pbhooawi 

Court 

with  his  own  hand  inserted  the  legacy  to  Dorrell     1 


in  deponent's  presence.  ^hS^. 

6.  Int.  Gives  an  account  of  the  contents  of 
Singleton's  letter.  8.  Int.  Respondent  and  Dr; 
Schomberg  ordered  deceased  should  be  kept  quiet, 
and  see  no  company  unaece^anly. 

3.  Deborah  Dorrell. — Deponent  well  knew  de- 
ceased for  seven  years  before  his  death ;  Walton 
told  deponent  that  the  deceased  desired  her  to  set 
her  name  to  the  codicil ;  deponent  said  she  could  not 
write,  but  deceased  said  she  might  set  her  mark, 
which,  at  deceased's  request  she  did,  but  did  not 
see  deceased  sign,  or  hear  him  publish  it;  he  was 
of  sound  mind,  &c. 

2.  Int.  Believes  the  codicil  was  drawn  at  the 
request  of  deceased's  father.  8.  Int.  Wise,  who 
was  deceased's  uncle,  was  often  with  him,  but  de- 
ceased's father  bid  deponent  not  let  deceased  see 
Brown  and  Harrison.  9.  Int.  Deponent  has  re- 
ceived her  legacy. 

4.  Thomas  Dunson. —  Proves  the  legacy  to 
Dorrell  to  be  the  deceased's  hand-writing. 

7.  Int.  Brown  was  indebted  to  deceased. 
1 .  Int.  Has  heard  the  father  applied  to  Singleton 
to  get  deceased  to  alter  his  will. 

Codicil  read. 

Witnesses  for  Wise  and  others. 
1.  William  Richardson.  —  Brown  and  Harrison 
were  intimate  with  deceased  ;  about  a  week  be- 
fore deceased's  death,  Johnson  told  deponent  that 
deceased  had  made  his  will,  and  Brown  and  Har- 
rison his  executors,  and  desired  deponent  to  ask 
deceased  to  make  him  and  deponent  executors ; 
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prerogative  deponent  refused  to  be  executor;  deponent  spoke 
!.      to  deceased  one  day  when  they  were  airing  in  a 

TrijMe^9Wj  c^a"ot  together,  to  make  his  father  executor ;  de- 
ceased seemed  very  uneasy  thereat,  and  asked  de- 
ponent what  his  father  wanted,  and  said  his  father 
should  not  have  the  management  of  his  affairs ; 
deceased  was  much  vexed  at  it,  and  fainted ;  de- 
ceased said  afterwards  that  he  had  been  talking  to 
his  father,  and  his  father  told  him  he  was  very  well 
satisfied  with  his  will,  and  deceased  said  it  was  to 
his  father's  satisfaction. 

2.  Hannah  Blakeley.  —  Deponent  was  servant 
to  deceased ;  Wise  was  uncle  to  deceased,  and  the 
other  executors  were  intimate  with  him ;  about  a 
fortnight  before  deceased's  death  he  went  abroad 
with  Richardson  in  a  chariot,  and  returned  home 
very  ill,  and  said  his  father  was  the  occasion  of  his 
illness ;  a  short  time  before  that  the  father  and 
Thomas  and  Matthew  Galston  asked  deponent  to 
let  them  see  deceased's  will ;  deponent  told  them 
she  could  not,  for  it  was  locked  up  in  his  bureau ; 
and  Wise  had  the  key ;  Matthew  desired  depo- 
nent to  take  the  key  out  of  Wise's  pocket,  after  he 
was  a-bed,  and  get  the  will ;  deponent  said  she 
would,  and  he  said  he  could  then  get  a  key  made 
by  that ;  Matthew  Galston  came  again  at  night, 
according  to  appointment,  to  know  if  she  could 
get  the  key,  but  deponent  then  told  him  she  could 
not  get  it ;  a  day  or  two  after,  at  four  in  the  morn- 
ing, the  father  came  to  deponent's  bedside,  and 
begged  her  to  get  him  the  will  or  the  key ;  the  fa- 
ther ordered  deponent  not  to  let  deceased  see 
Brown  or  Harrison,  and  he  bid  deponent  tell  Dor- 
rell,  after  deceased's  death,  that  he  would  pay 
her  her  legacy,  if  she  would  be  a  witness  for 
him. 
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3.  Int.    Has  heard  Harrison  owed  deceased  pRB*^i"TB 
money  on  bond.  — 

3.  Deborah  Dorrell.  —  Deceased  had  a  great  ^miS?"' 
opinion  of  his  executors  ;  about  a  week  before  his 

death  deceased  said  he  was  relapsed,  from  his  fa- 
ther's teazing  him  about  a  thing  he  would  never 
agree  to ;  the  father  forbade  deponent  to  let  Brown 
and  Harrison  see  deceased  ;  deceased  did  not  exe- 
cute the  codicil  in  deponent's  presence,  nor  did 
Walton  attest  it  in  deponent's  presence ;  deceased 
said  nothing  at  that  time,  but  bid  deponent  make 
haste,  for  he  must  go  to  bed. 

Int.  Has  heard  Harrison  say,  he  owed  deceased 
money  on  bond. 

4.  Walter  Rochford.  —  Deceased  had  by  him 
in  pawns,  about  5000/.  when  he  died ;  Gunson,  in 
deponent's  presence,  said  to  deceased's  father,  it 
was  an  easy  matter  to  make  a  dying  man  do  any 
thing,  and  Ounson  bid  deponent  not  to  take  notice 
of  it,  if  the  father  took  any  thing  out  of  deceased's 
house  after  his  death  ;  Singleton  told  deponent  he 
made  the  codicil  at  an  alehouse,  without  instruc- 
tions from  any  one. 

5.  William  Payne.  —  Gives  good  characters  of 
the  executors;  the  father  seemed  uneasy  when 
deponent  was  with  deceased,  and  believes  he  re- 
fused admittance  to  deceased's  friends ;  deponent 
suspected  a  management  by  the  father,  and  there- 
fore went  to  see  deceased,  but  he  would  not,  at 
that  time,  let  deponent  see  him ;  Singleton  said 
he  made  the  codicil  by  the  father's  desire. 

2.  Int.  Deponent  was  told  deceased  must  not 
see  company. 

6.  Jeremiah  Robins. — About  fifteen  days  be- 
fore deceased's  death,  deponent  went  to  see  de- 
ceased, but  did  not  see  him. 
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P*  c£?rtIVE      7'  TIlomas  Lambert.—  The  deceased  had  great 

regard  for  his  executors. 

TrirfjTjno,      8    John  Dickenson.  —  The  same;    and  gives 

them  good  characters. 

9.  Daniel  Hall.  —  The  same. 

Judgment  —  Sir  George  Lee. 
I  said,  though  the  deceased  had  not  ordered  the 
codicil  to  be  drawn ;  yet  his  approving  and  execu- 
ting it  was  the  same  thing, — that  it  fully  appeared 
to  be  his  mind,  by  inserting,  with  his  own  hand, 
the  legacy  to  Dorrell ; — that  he  had  a  good  founda- 
tion for  making  it,  as  he  did  not  intend  his  execu- 
tors should  avail  themselves  of  their  debts,  though 
the  father  had  behaved  improperly :  yet,  as  de- 
ceased was  admitted  to  be  in  his  senses,  and  no 
fraud  or  imposition  on  him,  with  respect  to  this 
paper,  was  proved,  I  pronounced  for  the  validity 
of  the  codicil,  but  did  not  give  costs,  and  at  the 
desire  of  the  proctor  for  Wise  and  others,  that  the 
probate  should  not  go  under  seal  till  after  fifteen 
days,  I  ordered  accordingly. 


Appealed.  -Affirmed  in  Delegates,  (a) 

(a)  The  cause  in  the  Assignation  Book  of  the  High  Court  of 
Delegates,  is  entitled  Wise  and  Brown  v.  Johnson :  the  final  sen- 
tence was  given  on  the  5th  June  1755.  The  Judges  present  were 
Mr.  Justice  Foster,  Mr.  Baron  Adams,  Mr.  Justice  Bathurst, 
Dr.  Simpson,  Dr.  Collier,  Dr.  Ducarel,  and  Dr.  Clarke.  The 
sentence  was  as  follows :— "  Major  exhibited  his  appeal ;  Gostling 
confessed  the  identity  and  subscription.  The  proctors  on  both 
sides  porrected  definitive  sentences  in  writing,  which  for  their  re- 
spective parties  they  prayed  to  be  read,  and  promnlged,  and 
given.  The  Judges  having  heard  advocates  and  proctors  on  both 
sides,  ordered  the  sentence  porrected  by  Gostling,  to  be  read, 
which  was  read  accordingly,  pronouncing,  decreeing,  remitting, 
and  doing  in  all  things  as  therein  contained.     Gostling  porrected 
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Keeling  against  M'Egan.  Trinity  tv™, 

June  10. 

Dr.  Smalbroke  for  Keeling. — Charles  M'Carthey  a  se«Wi  win 
deceased,  a  bachelor,  made  his  will  dated  2d.  r*fc?£T* 
October  1748,  appointed  Johanna  Keeling  sole  w™***1" 
executrix  and  universal  legatee,  it  is  sealed  and 
marked  by  the  testator,  and  attested  by  two  wit- 
nesses. Mary  M'Egan,  as  sister  and  next  of  kin 
opposed  it ;  she  pleaded  that  the  will  was  made  as 
a  security  for  a  debt ;  that  deceased  wanted  to 
revoke  it,  but  was  hindered  by  Keeling.  We  have 
shewn  the  reason  why  he  made  the  will,  viz.  be- 
cause the  deceased  and  Keeling  were  born  near  each 
other  in  Ireland,  and  she  put  him  to  sea ;  he  was 
at  the  hospital  at  Gosport,  and  being  discharged 
from  thence,  came  to  London  and  lodged  at  Judith 
Williams's ;  Keeling  went  to  him  at  said  lodgings  ; 
in  September  1748,  he  removed  to  Keeling's  house, 
and  lodged  there.  It  will  appear  that  the  deceased 
did  not  know  he  had  any  relation  living;  the  writer 
and  witness  to  the  will  were  persons  accidentally 
met  with ;  they  examined  him  as  to  his  capacity. 
No  exception  to  the  witnesses ;  there  are  three 
M'Cartheys  who  lived  in  the  same  street  with 
Keeling;  Timothy  M'Carthey,  Dennis  M'Carthey, 
a  mariner,  and  Dennis  M'Carthey,  a  labourer; 
the  will  was  made  publicly ;  the  case  will  turn 
upon  a  declaration  said  to  be  made  by  deceased, 
that  he  had  made  the  will  to  secure  a  debt,  and 
that  Keeling  had  flattered  him  into  making  it. 

a  bill  of  expenses ;  the  Judges  taxed  the  same  at  the  sum  of  50/. 
of  lawful  money  of  Great  Britain,  besides  the  monition ;  Gostling 
made  oath  of  the  necessary  expending  of  the  same.  Monition  for 
payment  thirty  days  after  service.    Many  witnesses  present. 
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pmbrooatitb       J)r.  Hay,  contra,  for  M'Egan.  —  Keeling  ap- 
1     peared  first  by  name  of  Johanna,  as  she  is  de- 

TlJj£  iJJ"'  scribed  in  the  will,  then  her  proctor  alleged  her 
name  was  Judith,  and  now  she  appears  again  by 
name  of  Johanna ;  deceased  died  on  8th  October 
1748,  had  wages  and  prize  money  due  to  him; 
the  witnesses  admit  he  did  not  send  for  them ;  de- 
ceased, when  they  came,  said  nothing  to  them 
about  a  will ;  27th  September  he  came  from  Gos- 
port  Hospital  to  London;  went  to  lodge  with 
Judith  Williams ;  Keeling  came  there  and  pressed 
him  to  go  to  her  house,  and  promised  to  take  great 
care  of  him  ;  he  went  to  her  house  the  30th  Sep- 
tember or  1st  of  October ;  after  the  will  was  exe- 
cuted she  put  him  in  a  damp  cellar  and  used  him 
cruelly ;  deceased  declared  she  had  forced  a  will 
from  him,  and  begged  to  be  removed,  but  Keeling 
would  not  suffer  him  to  be  removed ;  Mary  Ed- 
wards, one  of  their  witnesses,  is  perjured  in  every 
part  of  her  deposition ;  the  will  was  made  merely 
to  induce  Keeling  to  take  care  of  him,  and  to  se- 
cure the  payment  of  what  he  might  owe  her  on 
that  account ;  he  declared  he  wanted  to  make  an- 
other will,  and  said  he  did  not  know  Keeling  till 
he  came  to  her  house. 

Witnesses  for  Keeling. 
1.  William  Brookman.  —  Producent  told  depo- 
nent at  a  public  house  that  a  man  at  her  house 
was  resolved  to  make  his  will  to  her,  and  she  de- 
sired deponent  to  go  with  her  to  deceased  to  make 
his  will ;  deponent  and  Donovan  went  with  her  to 
deceased ;  deponent  asked  him  if  he  would  make 
his  will,  he  said,  "  Yes ;"  deponent  asked  him  to 
whom?  he  said,  "to  that  woman,"  pointing  to 
Keeling ;  deponent  asked  him  if  he  knew  her,  he 
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said,   "Yes,  Johanna  Keeling ;"  deponent  asked  FEg££l¥E 

him  if  he  had  no  relations  or  friends,  he  said,  "  No ;" 

deponent  repeated  the  question,  and  he  again  Tj5J57* 
said,  "No;"  he  told  deponent  his  name  was 
Charles  M'Carthey;  deponent  wrote  the  will 
pleaded ;  read  it  to  deceased  and  asked  him  if  he 
approved  of  it,  and  he  said  "  Yes,"  and  executed 
it  in  presence  of  deponent  and  Donovan,  who  at- 
tested it ;  deceased  of  sound  mind,  &c. ;  deceased 
was  then  a  stranger  to  deponent ;  deceased  went 
abroad  to  the  Admiralty  Office,  after  he  had  made 
his  will,  and  deponent  went  with  him. 

2»  Cornelius  Donovan.  —  Keeling  told  Brook- 
man  and  deponent  that  deceased  was  recommend- 
ed to  her  from  Gosport,  and  that  he  was  desirous 
of  making  his  will  to  her ;  gives  the  same  account  of 
what  passed  at  making  the  will  as  the  former  wit- 
ness ;  same  account  of  execution,  &c. ;  deceased 
of  sound  mind ;  never  saw  deceased  but  that  time. 

Witnesses  fqr  M'Egan. 
1 .  Dennis  M'Carthey . — Deceased  lodged  about 
eight  days  at  Keeling's,  where  deponent  then 
lodged ;  four  days  before  deceased  died  he  told  de- 
ponent he  had  four  years*  wages  due  to  him,  and 
J  00  pistoles  for  prizes ;  said  he  did  not  know  whe- 
ther he  had  any  relations  living,  for  he  had  been 
abroad  a  great  while ;  Keeling  and  deponent  went 
to  Williams'  to  deceased,  and  found  him  there 
very  ill,  and  Keeling  pressed  him  to  come  to  her 
house,  and  he  at  last  consented  ;  a  few  days  after 
Keeling  told  him  deceased  had  made  his  will  to 
her ;  deponent  that  day  asked  him  if  he  had  made 
his  will ;  he  said  "  Yes,  but  it  signifies  nothing ;" 
and  he  did  it  in  order  that  Keeling  might  do  him 
justice ;  deponent  believes  he  made  it  to  secure  to 

VOL.  I.  R  R 
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F*  coTV W1  Keeling  w^at  ^e  owed  her ;  she  afterwards  used 

1     him  cruelly,  and  laid  him  in  a  damp  cellar ;  and 

™£j™f   deceased  begged  deponent  and  others  to  take  him 

out  of  those  lodgings ;  Keeling  refused  to  let  him  go ; 

deceased  said  he  owed  her  about  ten  shillings. 

2.  Timothy  M'Carthey. — Knew  deceased  when 
deceased  was  a  child  ;  deponent  went  to  see  de- 
ceased, as  being  his  countryman  and  namesake. 
Keeling  used  to  board  mariners,  and  is  an  artful 
woman;  she  used  deceased  very  ill;  deponent 
found  him  lying  on  straw,  in  a  damp  cellar,  and 
he  then  complained  of  her  usage,  and  mentioned 
his  having  made  his  will,  as  a  security  for  what 
she  might  lay  out  upon  him,  and  since  he  had 
made  it  she  had  used  him  very  ill ;  there  were  rats 
and  rabbits  in  said  cellar ;  deponent  and  Dennis 
M'Carthey  set  out  in  order  to  take  deceased  away 
from  Keeling's,  but  deponent  was  taken  ill,  and 
did  not  go  on ;  and  Keeling,  as  deponent  heard, 
would  not  let  him  be  removed. 

3.  Dennis  M'Carthey,  mariner.  —  Deponent 
went  to  see  deceased,  and  found  him  in  a  cellar 
lying  on  straw ;  he  told  deponent  how  he  came 
thither,  and  exclaimed  against  Keeling,  and  told 
deponent  what  was  the  reason  of  his  coming  there, 
and  that  he  had  made  his  will  to  secure  her  debt. 
Keeling  would  not  let  deponent  have  any  victuals 
or  drink  to  give  deceased ;  he  desired  deponent  to 
get  him  removed ;  says  Keeling  would  not  suffer 
deceased  to  be  removed ;  deponent  saw  him  the 
day  before  he  died;  deceased  declared  he  had 
made  the  will  only  for  a  security  to  Keeling,  and 
he  would  make  another.  Keeling  endeavoured  to 
prevent  any  one  seeing  him. 

4.  John  Barber. — 5.  Hubert  Fox. — Both  gave 
Keeling  a  bad  character. 
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Keeling  in  acts  of  Court  alleged  her  name  Was  p«*oqaw?e 
Judith.  Cov"r' 

TYihity  Tar*, 

4th  Article  of  Keeling  s  allegation— Alleges  that 
on  the  9th  of  September  1748,  deceased  was  sent 
to  the  hospital  at  Gosport,  was  discharged  from 
thence  the  27th  September,  and  came  to  town  to 
inquire  for  Keeling.  Pleads  affection  from  de- 
ceased to  Keeling,  and  that  deceased  pressed  to 
go  to  her  house. 

Witnesses  for  Keeling. 

1.  Mary  Edwards,  examined  in  1752.— Swears 
she  met  deceased  in  the  street,  about  nine  years 
ago ;  he  enquired  for  Keelings  house,  and  said  if  he 
could  find  her,  he  would  leave  all  he  had  to  her. 
Keeling  does  not  keep  a  public-house  for  sai- 
lors; never  heard  of  her  having  sailor's  wills 
made  to  her ;  deponent  went  with  Keeling  to  de- 
ceased at  Williams's ;  he  shewed  great  affection 
for  Keeling ;  does  not  believe  the  will  was  made 
to  secure  a  debt ;  she  took  great  care  of  him ;  he 
lay  in  the  kitchen,  and  had  an  apothecary. 

2.  John  Hyde. — Has  known  Keeling  and  her 
husband  twenty  years  ;  they  do  not  keep  a  public- 
house  for  seamen ;  gives  them  good  characters. 

3.  James  Butler. — Has  known  Keeling  and  her 
husband  twenty  years ;  she  employs  poor  people 
in  quilting;  gives  them  good  characters. 

4.  John  Cunningham. — Has  known  the  Reel- 
ings fifteen  years ;  gives  them  good  characters ; 
the  first  time  deponent  saw  deceased  he  was  lying 
in  the  kitchen. 

1 .  Int.  Deceased  was  indebted  to  Keeling. 

5.  Mary  Ayles. — Gives  the  Keelings  good  cha- 

kr2 
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P,"^IITB  racters  ;  never  heard  they  kept  a  tipling-house  for 

seamen. 


Court. 


Trimty  Tern, 
Jane  19. 


Judgment  —  Sir  George  Lee. 
I  was  of  opinion  this  will  was  made  to  secure  a 
debt  (a),  and  as  such  was  void,  according  to  the 
constant  determination  of  the  Court,  and  therefore 
I  pronounced  against  the  will,  and  condemned 
Keeling  in  costs. 


ARCHES  COURT  OF  CANTERBURY. 


Trinity  Tens,  LEWIS    against  J  AMES. 

Jane  25.  ^ 

(Appeal  from  Landaff.) 


Aproned!**        jyr  pinf0id   for  James. — Edward  James  was 

against  a  courcb-  **        ' 

warden,rwpeot-  church  warden  of  Langattock,  in  Monmouthshire, 
Mdto^exa'  for  the  year  1750.  William  Lewis  was  church- 
mi^  ww?"^  warden  there  for  1749.  James  cited  his  predeces- 
00its-  sor  Lewis  to  bring  in  his  accounts  for  1749,  and 

pass  them  in  the  Consistory  of  Landaff.  Lewis 
brought  them  in ;  James  excepted  to  them.  Dis- 
bursements, 6/.  12*.  Hd. — Receipts,  3/.  3*.  5id. — 
Balance  on  the  account  due  to  Lewis,  21.  8s.  8d. 
James  excepted  to  four  articles,  8s.  lid.  for  new 
bell-ropes ;  3*.  for  work  done  by  himself;  18*.  2d. 
to  his  proctor  for  drawing  the  account ;  and  9*.  6d. 
to  himself  for  his  expences  in  travelling  to  the 
Court;   together  1/.  18s.  9id.     So  that  allowing 

(a)  Zacharias  v.  Colli*,  3  Phil.  175. 
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those  exceptions,  there  remained  due  to  Lewis 
on  the  balance  9*.  lOitf.  On  the  22d  May  1749, 
an  order  of  vestry  was  made  that  no  new  ropes 
should  be  put  to  the  church  bells  till  the  old 
ones  were  worn  out;  no  new  bell  ropes  were 
wanted,  but  yet  Lewis  took  away  the  old  and 
put  new  ones  contrary  to  the  order  of  vestry, 
which  he  charged  in  his  accounts  at  8*.  tid. ;  to 
this  article,  and  to  the  3*.  for  his  own  work  about 
them  the  parish  objected,  whereupon  James,  the 
succeeding  churchwarden,  brought  this  suit.  Cause 
was  heard,  the  15th  November,  1752.  Sentence 
that  James  had  proved  his  exceptions,  and  that 
none  of  the  articles  excepted  to  should' be  allowed, 
except  the  3*.  for  work,  from  which  decree  Lewis 
appealed. 

0 

Dr.  Jenner  contr&,  for  Lewis. — Citation  re- 
turned the  25th  June  1750,  when  Lewis  went  out 
of  his  office,  viz.  on  Easter  Monday  1750,  he 
tendered  his  accounts  to  the  vestry,  but  they 
refused  to  receive  them ;  -  the  parishioners  had 
no  cause  of  action,  and  therefore  what  the  Court 
below  did,  is  void.  Lewis  carried  the  old  bell- 
ropes  to  the  vestry,  and  delivered  them  up ;  the 
proctor's  *  bill  must  be  allowed,  for  Lewis  was 
forced  into  the  suit,  and  he  must  be  allowed  his 
own  expences.  The  Court  below  condemned  him 
10/.  costs. 


Arches 
Court* 

Trinity  Tern*. 
Jane  85. 


Witnesses  for  James. 
1.  James  Jones. — 22d  May  1749,  an  order  was> 
made  in  vestry,  when  Lewis  was  present  as  church- 
warden, that  the  bell  ropes  should  continue  till 
they  were  worn  out,  and  should  be  then  used  to 
mend  the  old  ones ;  the  churchwarden  used  annu- 
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Ate  Hit 

Court. 


ally  to  put  in  new  ropes,  and  take  the  old  ones 
himself;  new  ropes  were  not  wanted,  Lewis  paid 
**2t «?"'    &*•  1  W-  ft>r  the  new  ones,  and  took  the  old  ones  him* 
self;  Lewis's  work  was  not  worth  above  a  shilling* 

1.  Int.  Deponent  pays  no  taxes.  Lewis  lives 
twenty-five  miles  from  the  Court.  3.  Int.  It  has 
been  the  custom  for  the  churchwarden  to  have  the 
old  bell  ropes  which  were  annually  changed.  Lewis 
is  an  illiterate  man*  5.  Int.  Edward  James  re- 
ceived the  old  bell  ropes  from  Lewis,  7.  Int. 
Lewis  tendered  his  accounts  to  the  vestry,  and 
they  refused  to  audit  them. 

2.  Charles  Lloyd.— Proves  the  order  of  vestry ; 
believes  Lewis  had  no  right  to  the  old  bell  ropes ; 
new  ones  were  not  wanted,  for  the  old  ones  were 
bought  the  year  before.  Lewis's  wife  said  they 
would  not  obey  the  order. 

I .  Int.  Deponent  was  requested  by  Morris,  the 
curate,  to  be  a  witness.  3.  It  was  the  custom  for 
the  churchwarden  to  have  the  old  ropes.  7.  Int. 
The  vestry  refused  to  audit  the  accounts  because 
they  were  overcharged. 

Witnesses  for  Lewis. 

1 .  James  Price.  —  Lewis  took  the  ropes  as  his 
predecessors  had  done.  Lewis  tendered  his  ac- 
counts, but  the  vestry  refused  to  receive  or  allow 
them. 

2.  Thomas  Palmer. — Proves  the  order  of  ves- 
try ;  it  was  the  custom  for  the  churchwarden  to 
put  on  new  ropes  annually,  and  to  have  the  old 
ones  for  his  own  use. 

3.  John  Watkins. — Lewis  put  on  new  ropes, 
and  took  the  old  ones  as  usual ;  the  old  ones  worth 
about  three  shillings. 

4.  William  Jones. — Lewis  afterwards  delivered 
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the  old  ropes  to  James  Lewis ;  tendered  his  ac-  archm 

counts  to  the  vestry  on  Easter  Monday  1750,  but  . 

they  would  not  receive  them,   and  he  desired  ^Jjjj,' 
James  to  call  a  vestry  that  he  might  again  tender 
them,  but  he  refused. 

Dr.  Pinfold  for  James. — Lewis  has  acted  con- 
trary to  the  order  of  vestry  ;  the  articles  of  the 
proctor's  bill  and  Lewis's  expences  depend  on 
his  behaviour;  there  was  nothing  to  be  done 
by  the  parish  but  to  bring  him  before  the 
Court;  the  great  question  is  about  the  costs 
below. 

Dr.  Jenner  for  Lewis. — This  is  a  very  trifling 
cause ;  as  soon  as  Lewis  was  out  of  his  office  he 
tendered  his  accounts ;  the  order  of  vestry  was 
made  because  he  refused  to  be  overseer  of  the 
poor;  in  these  small  matters  the  law  leaves 
churchwardens  to  act  according  to  their  discre- 
tion. No  foundation  for  the  suit,  the  parish  had 
no  right  to  cite  him;  if  all  the  exceptions  had 
been  just,  a  balance  is  still  due  from  the  parish  to 
Lewis. 

Judgment  —  Sir  George  Lee. 
I  said  this  was  a  very  trifling,  vexatious  suit. 
Lewis  had  done  wrong  in  acting  contrary  to  the 
order  of  vestry,  but  the  parish  had  no  cause  of 
action  against  him ;  they  were  in  his  debt  beyond 
the  article  they  objected  to ;  they  had  their  reme- 
dy in  their  own  hands ;  they  might  have  refused 
to  allow  the  8*.  l$d.  for  the  bell-ropes,  and  have 
paid  him  the  remainder  of  the  balance  due  to  him, 
and  left  him  to  get  the  8*.  \\d.  as  he  could ;  the 
parish  being  in  his  debt,  had  no  right  to  sue  him, 
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abcms      and  therefore  I  pronounced  for  the  appeal ;  reversed 

. 1      the  sentence,   dismissed  Lewis,    and   give  him 

T™2*2£"*  45/*  costs  for  the  expenses  below,   and  in  the 
Arches. 

N.  B. — The  bill  was  50/.,  but  the  registrar  re- 
ported that  45/.  was  justly  due,  and  the  adverse 
proctor  did  not  object;  and  I  gave  the  foil  costs 
reported,  to  discourage  such  litigious  suits. 


jns2§.  Robins  against  Sir  William  Wolselet. 


Appeal  from  Litchfield  in  a 


«r*» 


f;  «-***.,        Dr.  Paul  for  Mrs.  Robins.  —  This  suit  was 
hj  +.bmk*wi,  described  below,    Sir  William  Wolseley  against 

Lady  Wolseley,  and  was  brought  by  Sir  William 
against  her  as  his  wife,  for  adultery,  in  order  to 
obtain  a  divorce.  A  proctor  appeared  for  her  un- 
^j*  der  protestation,  and  alleged  her  name  was  Ann 
tme^  Robins,  and  that  she  was  and  is  the  wife  of  John 
Robins,  Esq.  12th  February  1754,  Sir  William's 
libel  given  in,  in  which  he  pleaded  that  he  was 
married  to  the  defendant  on  25th  September  1752. 
The  libel  admitted  quatenus,  and  the  judge  de- 
creed for  Mrs.  Robins's  answers  to  the  marriage 
pleaded  by  Sir  William.  He  allowed  no  time  to 
extend  our  protest.  We  have  pleaded  in  writing 
that  she  married  Mr.  Robins  on  16th  June  1752  ; 
this  allegation  was  not  opposed,  and  stands  ad- 
mitted. At  the  same  time  her  proctor  made  an 
allegation  aptu/  a eta,  and  protested  against  going 
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into  the  cause  till  the  validity  of  her  marriage  to  arches 

Robins  was  determined.      The  judge  rejected  her  1 

whole  petition,  and  admitted  and  swore  a  witness  *!jjj*  J™1' 
on  the  libel.    Mrs.  Robins  has  appealed  from  the 
act  of  26th  March  1754. 

Dr.  Simpson,  same  side. — Mrs.  Robins's  proctor 
alleged  a  misnomer  on  his  first  appearance  under 
protest.  12th  February  1754,  libel  admitted,  and 
Robins's  proctor  gave  a  negative  issue.  The  Court 
decreed  for  her  answers.  We  protested  of  appeal- 
ing therefrom.  On  26th  February,,  her  proctor 
declared  he  would  give  in  an  allegation  in  writing, 
pleading  her  marriage  to  Robins.  On  26th  March, 
said  allegation  was  given  in,  and  her  proctor 
prayed  Sir  William  Wolseley's  suit  should  stop, 
and  prayed  Sir  William's  answers  to  her  allegation, 
which  had  been  admitted  without  opposition; 
the  Court  decreed  for  her  answers  to  Sir  William's 
libel,  and  admitted  a  witness  upon  it  absolutely, 
but  did  not  decree  for  his  answers  to  her  allegation. 
At  the  same  time  an  allegation  apud  acta  was  of- 
fered on  behalf  of  Robins,  but  rejected  by  the  Court: 
All  these  are  grievances ;  but  the  principal  griev- 
ance was  in  proceeding  in  Sir  William's  cause 
while  the  question  of  her  marriage  to  Robins  was 
undetermined.  The  appeal  is  from  the  act  of  26th 
March  1754. 

Dr.  Pinfold  for  Sir  William  Wolseley.  —  Cita- 
tion 9th  October  1753.  On  23d  October,  Robins's 
proctor  appeared  under  protest.  On  26th  March, 
she  gave  in  an  articulate  allegation,  which  is  ad- 
mitted. Same  day  her  proctor  alleged,  and  prayed 
apud  acta  that  Sir  William's  suit  maybe  stayed. 
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Amc»w  Act  of  26th  March  1754  upon  which  the  appeal 
1     is  brought. 

Triaity  Ten», 
Jane  35. 

Tindall,  proctor  for  Robins,  prayed  her  articulate 
allegation  to  be  admitted,  and  a  decree  against  Sir 
William  to  answer  to  it,  and  alleged  that  Sir  Wil- 
liam's pretended  marriage  and  suit  was  subsequent 
in  time  to  her  marriage  to  Robins,  and  that  it 
tended  to  prove  Mrs.  Robins  guilty  of  bigamy,  and 
therefore  prayed  that  Sir  William's  suit  may  be 
suspended  till  the  Court  had  determined  on  her 
plea.  Howard,  proctor  for  Sir  William,  declared 
he  did  not  oppose  the  articulate  allegation,  and 
prayed  the  certificate  of  the  decree  for  Robins  s 
answers  to  Sir  William's  libel  to  be  continued. 

Richard  Wolseley  appeared;  alleged  he  was 
excommunicated  for  being  present  at  a  clandestine 
marriage,  and  prayed  to  be  absolved,  and  to  be 
admitted  a  witness  on  Sir  William's  libel.  The 
judge  absolved,  and  admitted  him  a  witness,  and 
rejected  Robins's  allegation  apud  acta,  and  pe- 
tition. 

Dr.  Paul  for  Robins.  —  No  allegation  admitted 
till  26th  March  1 754 ;  the  protest  is  the  first  matter 
to  be  discussed  ;  the  judge  rejected  our  prayer  for 
Sir  William's  answers. 

Dr.  Simpson,  same  side.  —  Judge  should  have 
assigned  a  time  for  extending  our  protest,  but  we 
have  not  appealed  from  that ;  our  articulate  alle- 
gation is  loco  responsi,  and  the  proctor  below  ex- 
pressly declared  he  gave  it  in  as  such ;  if  Mrs. 
Robins  gives  answers  on  oath  to  the  libel,  she  may 
accuse  herself  of  bigamy,  contrary  to  the  known 
rule  that  no  one  is  to  accuse  himself;  ordering 
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her,  therefore,  to  answer  is  a  grievance.    2d  griev-      archm 
ance,  not  ordering  Sir  William  to  answer  to  our  ■■ 

plea.  3d,  Our  plea  is  an  absolute  bar  to  the  suit,  1^^2 
and,  therefore,  a  grievance  is  done  in  not  staying 
the  suit.  4th,  A  witness  upon  the  libel  ought  not 
to  have  been  received,  while  our  plea  was  depend* 
ing ;  peremptory  exceptions  may  be  offered  at  any 
time  before  or  after  contestation  of  suit.  Clark's 
Praxis,  tit.  60.  her  non-interest  may  be  alleged  at 
any  time,  and  the  suit  shall  be  stayed.  Maranta, 
par  6.  de  Except,  nu.  12,  peremptory  exceptions 
may  be  made  after  contestation.  Our  plea  admits 
conversation  with  Mr.  Robins ;  if  Sir  William's 
cause  and  our  exception  go  on  together,  a  prohibi- 
tion will  lie,  because  the  Court  in  that  case  will  try 
bigamy.  The  grand  question  is,  whether  this  suit 
on  Sir  William's  part  ought  not  to  stop  till  we  have 
had  a  determination  on  our  plea  in  bar?  The 
grievances  we  complain  of  are  these :  1st,  Not 
staying  Sir  William's  suit ;  2dly,  Decreeing  for 
Mrs.  Robins's  answers  to  his  libel;  3dly,  Not 
decreeing  for  Sir  William's  answers  to  our  articu- 
late allegation ;  4thly,  Admitting  a  witness  on  the 
libel. 

Dr.  Hay,  same  side.  —  If  we  had  insisted  on 
the  protest,  that  matter  must  have  been  deter- 
mined before  any  issue  could  have  been  given  to 
the  libel.  I  admit  a  common  misnomer  cannot  be 
pleaded  after  contestation  of  suit,  but  a  peremp- 
tory plea  may  be  offered  at  any  time,  and  must 
stay  a  suit.  Mrs.  Robins  cannot  answer  to  the 
libel,  because  if  she  confesses  her  marriage  to  Sir 
William,  she  must  accuse  herself  of  a  crime.  Our 
allegation  was  given  loco  response  as  her  proctor 
alleged  in  acts  of  court ;  therefore,  the  certificate 
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AtcHu      of  the  decree  for  her  answers  ought  not  to  have 

Court.,       ,  .  ,  ° 

been  continued. 

Trvrit y  Tern, 

Drs.  Pinfold  and  Bettestvorth,  for  Sir  William. 
—  The  protest  was  waved  by  an  issue  being  given 
to  the  libel ;  when  a  Court  admits  a  libel  it  is  in 
order  to  proceed  to  proof;  Consist:  Lond:(a)  Adams 
against  Adams.  Dr.  Andrew  would  not  stay  this 
cause  as  to  the  cruelty  and  adultery,  till  the  ques- 
tion on  the  marriage  was  determined,  but  went  on 
with  both  together ;  our  witnesses  may  die,  and 
Sir  William  may  be  irreparably  prejudiced,  if  his 
cause  is  stopped. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  the  judge  below  had  done  Mrs. 
Robins  injury  by  his  decree.  He  ought  to  have 
stayed  Sir  William's  suit,  till  it  appeared  whether 
Mrs.  Robins  was  married  to  Mr.  Robins  previous 
to  the  time  that  Sir  William  charges  her  marriage 
to  him,  for  if  she  was,  her  plea  was  an  absolute  bar 
to  the  suit  against  her  for  a  divorce  for  adultery ; 
for  if  she  was  married  first  to  Robins,  Sir  William 
could  not  accuse  her  of  adultery,  or  be  divorced 
from  her,  because  he  has  no  interest,  for  in  that 
case  she  is  not  his  wife.  2dly,  As  her  plea  was 
admitted  loco  responsi,  she  was  discharged  from 
answering  on  oath  to  the  libel ;  besides  she  was 
not  obliged  to  answer  to  a  marriage  with  Sir  Wil- 
liam, when  she  insisted  on  a  prior  marriage  to 
Robins,  for  if  she  owned  a  marriage  to  Sir  William 
she  would  prove  herself  guilty  of  bigamy.  3dly, 
As  the  suit  ought  to  have  been  stayed,  a  witness  on 
the  libel  ought  not  to  have  been  admitted  ;  and, 

(a)  Adams  v.  Nevill,  calling  herself  Adams,  Deleg.  13th  Feb. 
1749. 
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4thly,  He  ought  to  have  decreed  for  Sir  William's      £00™ 

answers  to  her  plea.  -- — - 

I  therefore  pronounced  for  the  appeal ;  decreed  Tt^  ^J™1' 
Sir  William's  suit  to  be  stayed  till  the  marriage 
with  Robins  was  determined ;  discharged  her  from 
answering  to  the  libel ,  reversed  the  admission  of 
the  witness,  and  decreed  for  Sir  William's  answers 
to  her  plea,  and  reserved  the  consideration  of  costs 
infinem  litis. 


Bird,  alias  Bell,  against  Bird.  J™»  **■ 


This  cause  began  before  the  Commissary  of  St. 
Paul's,  came  here  upon  an  appeal  from  a  Griew* 
ance,  and  was  retained. 


Dr.  Pinfold,  for  Thomas  Bird.  — Thomas  Bird  A  «■••'■*• 
brought  a  suit  against  his  wife  for  nullity  of  mar-  bj  mm  ot « 
riage,  by  reason  of  a  former.     Elizabeth  Bird,  ruge,etubiub. 
alias  Bell,  whose  maiden  name  was  White,  was  £^J3E"JJ? 
married  to  Robert  Bell,  on  5th  April  1722,  at  the  fMed- 
church  of  St.  Mary  Magdalen,  Old  Fish  Street, 
as  appears  from  the  registry  there  ;  7th  February 
1735,  she  was  married  to  Thomas  Bird,  at  the 
church  of  St.  Bennet,  Paul's  Wharf,  as  appears 
from  the  register  there ;  we  have  proved  general 
reputation  of  marriage  to  Bell,  and  cohabitation. 
Robert  Bell,  went  a  soldier  to  Mahon,  by  name 
of  James  Clark ;  prior  to  marriage  with  Bird  she 
wanted  to  know  whether  Bell  was  alive,  she  en- 
quired, and  was  informed  he  was,  and  went  by  the 
name  of  Clark,  and  was  a  soldier ;  found  at  Savoy 
that  James  Clark  was  alive  in  1744.      Robert 
Bell  came  to  England ;  spoke  to  several  of  her  re* 
lations ;  said  he  would  go  to  see  her ;  he  went ; 
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Alow      ghe  was  much  frightened,  and  said  he  was  Bell, 

1     her  husband.     Most  of  the  witnesses  are  her  rela- 

Tlj?£  aT"'   tions ;  no  evidence  on  ber  part. 

Dr.  Hay,  for  Elizabeth  Bird,  alias  Bell.  —  I 
admit  she  was  married  to  Robert  Bell ;  she  was 
deserted  by  Bell  in  1722,  and  she  lived  a  widow, 
as  she  thought,  to  1735.  She  did  not  know  her 
first  husband  was  living;  was  assured  of  the  con- 
trary by  Bird ;  has  had  eight  children  by  Bird. 
If  the  court  should  be  of  opinion  they  have  proved 
Robert  Bell  was  living  when  she  married  Bird ; 
hope  the  court  will  allow  her  something  for  ali- 
mony to  maintain  her,  as  hasoften  been  done  in  cases 
of  contract ;  the  court  has  given  a  sum  of  money  to 
the  injured  woman,  though  the  contract  has  been 
pronounced  against ;  the  court  did  so  in  the  case 
of  Ashby  and  Ward,  Dr.  Bettesworth  gave  her 
200/.  though  the  contract  was  pronounced  against, 
and  Ashby  had  not  had  consummation  with  her ; 
the  reason  is  stronger  in  this  case ;  she  was  per- 
suaded by  Bird  to  marry  him,  not  knowing  her 
first  husband  was  alive,  and  has  had  eight  chil- 
dren by  him,  and  her  reputation  is  unblemished 
in  all  other  respects. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  both  the  marriages  were  fully 
established  by  the  evidence,  and  that  Robert 
Bell  was  living  when  she  married  Bird,  and  she 
had  good  reason  to  think  he  was  then  living.  I 
therefore  pronounced  for  the  nullity  of  the  mar- 
riage with  Bird,  but  gave  no  costs.  As  to  al- 
lowing her  a  sum  of  money  (though  I  thought  her 
case  a  very  compassionate  one),  I  was  of  opinion, 
I  had  no  warrant  to  do  it  by  law  or  practice ;  in 
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cases  of  contract,  long  usage  had  made  it  lawful,  A™** 

but  there  was  no  instance  of  giving  a  woman  a  - 

sum  of  money  in  a  cause  of  nullity  of  marriage  by  T^£^' 
reason  of  a  former,  and  therefore  I  thought  I  had 
not  authority  to  do  it. 


PREROGATIVE  COURT  OF  CANTERBURY. 


Plunket,  formerly  Shabpe,  against  Sharpe.       jBBes9. 

Dr.  Collier,  for  Plunkett. — Thomas  Sharpe,  de-  wh«  the  Govt 
ceased,  died  in  November  1751,  intestate ;  13th  *£*£,"«- 
December  1751,  administration  was  granted  to  ISSSJSSi^L 
John  Banks,  as  father  and  guardian  of  Ann  Plun-  to  be  give*  b. 
kett,  deceased's  widow,  and  till  she  came  to  age ; 
29th  April  1752,  she  married  Christopher  Plun- 
kett; in  August  1753,  she  being  at  age,  and  the 
administration  to  her  guardian  ceasing,  she  applied 
for  administration  in  her  own  right.  A  caveat 
was  entered  in  name  of  John  Thomas ;  warned 
4th  September  1753.  Goatling  prayed  adminis- 
tration to  be  granted  to  Ann  Plunkett.  Bogg 
prayed  it  to  be  granted  to  William  Sharpe,  de- 
ceased's brother,  and  both  proctors  were  assigned 
to  answer  to  each  other's  interests.  Gostling  con- 
fessed Sharpe  s  interest,  Bogg  denied  Plunkett's 
interest;  she  pleaded  it,  allegation  adihitted; 
pleaded  public  owning  and  cohabitation,  and  par- 
ticularly owning  of  her  as  his  brother's  wife  by 
said  William  Sharpe ;  publication  on  said  allega- 
tion. Bogg  gave  an  allegation,  which  was  ad- 
mitted.    Both  proctors  assigned  to  give  in  inven- 


624  CASES  DETERMINED  IN  THE 

pihooatitb  tories.  Goatling  gave  in  a  declaration.  Bogg 
gave  in  an  inventory,  but  defective  both  in  form 

^SOLvF*  and  substance.  Deceased's  father  died  in  1747 ; 
made  his  will ;  appointed  his  eldest  son,  William 
Sharpe,  his  executor ;  gave  him  two-thirds  of  his 
estate,  and  gave  the  other  third  to  deceased,  to  be 
paid  at  his  age  of  22 ;  he  was  past  that  age  when 
he  died.  We  pray  he  should  set  forth  the  parti- 
culars of  his  father's  estate,  that  it  may  appear 
what  the  third  amounted  to,  which  belonged  to 
deceased.  At  the  head,  he  styles  it  an  inventory 
of  all  the  goods,  &c.  of  deceased,  that  have  come 
to  his  knowledge ;  and  at  the  end,  he  admits  de- 
ceased was  entitled  to  one-third  of  his  father's  es- 
tate, but  says  that  estate  is  not  yet  liquidated, 
and  that  Plunkett  is  not  entitled  to  an  account  of 
it  till  she  has  proved  her  interest. 

Judgment  —  Sir  George  Lee. 
I  directed  that  the  head  of  the  inventory  should 
be  put  into  the  usual  form,  viz.  A  true  and  perfect 
inventory  of  all  the  goodsj  chattels,  and  credits  of 
deceased,  that  have  come  to  the  hands,  possession, 
or  knowledge  of  Sharpe ;  and  I  said,  when  the 
court  decrees  for  an  inventory,  a  full  and  satis* 
factory  one  was  expected ;  that  the  third  of  the 
father's  estate  vested  in  the  deceased  and  was 
part  of  his  estate,  and  appeared  to  be  in  the  hands 
of  Sharpe,  and  therefore  he  was  obliged  to  give 
an  inventory  of  what  he  had  received  in  money 
or  goods  from  the  father  s  estate,  for  the  use  of  de- 
ceased, and  I  decreed  accordingly,  that  he  should 
give  in  a  fuller  inventory,  and  set  forth  the  same, 
and  condemned  him  in  1/.  6*.  6d.  costs. 
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Prerogative 

Same  day,  upon  a  Motion  in  my  Chamber.  1 

Trinity  Term, 
Jane  29. 

By  Mr.  Farrer,  proctor. — Mr.  Binfield  died  intes-  An  intestate 
tate ;  left  a  widow  and  an  infant  son ;  administration  anYlnUantT 
granted  to  the  widow,  who  soon  after  became  lu-  JJj  7^Jj{|£ 
natic.  is  in  Bedlam,  and  utterly  incapable  of  acting  tion»  b.Ql  be- 

.  comet  lunatic ; 

in  management  of  the  deceased's  affairs,  of  which  administration 
full  proof  was  made  by  affidavits  exhibited ;  the  es-  f^aw^o?  the 
tate  was  small,  unable  to  bear  the  expense  of  a  com-  Jlll^^^^ 
mission  of  lunacy,  and  there  were  debts  owing  to  of  the  widow 
it,  which  were  in  danger  of  being  lost,  if  there  in*  the  iiicaP«- 
was  no  person  to  receive  them.    Whereupon,  at  doi,°tnd  the"1" 
the  petition  of  Farrer,  without  revoking  the  admi-  £|°£itjr  of  *• 
nistration  granted  to  the  widow,  I  assigned  (upon 
the  renunciation  and  consent  of  his  grandmother) 
the  infant's  aunt  to  be  his  guardian,  and  granted 
administration  to  her  also,  for  the  use  and  benefit 
of  the  widow  and  infant,  during  the  incapacity  of 
the  widow  and  minority  of  the  infant,  if  the  widow 
should  not  sooner  recover  her  senses,  and  directed 
this  administration  to  be  drawn  in  a  special  form, 
reciting  the  above  particulars. 


ARCHES  COURT  OF  CANTERBURY. 


Fanshaw  against  Verdok.  j«Jj2. 


Appeal  from  Litchfield  in  a  Grievance.  ' 


Dr.  Simpson,  for  Fanshaw. — Appeal  from  ad-  a  *riev«K» 

«...  «<■  t»         *  •       j  •      /•  i»  most  be  beard 

mitting  an  allegation.     Fanshaw  is  seised  in  tee  of  Mn  the  aeu  in 
the  rectory  of  Dronfield  in  Derbyshire ;  he  brought  the  00,,rtbe,ow- 

VOL.  I.  *  * 
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Arc  res 
Court. 

Trinity  Term, 
July  2. 


his  suit  against  Verdon  for  tithes  of  hay,  clover 
and  other  things :  Verdon  compounded  for  the 
rest,  but  insisted  that  he  was  not  liable  to  pay 
tithes  to  Fanshaw  of  his  hay  and  clover,  pleaded 
that  he  occupies  only  ten  acres  of  grass  lands, 
which  belong  to  an  ancient  messuage  called  Wes- 
ternholm  Farm,  wherein  he  dwells,  that  Henlock 
being  seized  of  those  lands,  sold  them  in  1626  to 
Greenwood,  and  Greenwood  sold  them  to  Spring- 
hall,  who  on  the  20th  May,  1721,  sold  them  to 
Samuel  RotheraiA,  to  whom  they  were  conveyed 
by  deed,  and  that  John  Rotheram,  the  son  of 
said  Samuel,  is  now  entitled  to  the  tithes  of  the  said 
lands.  The  judge  below  ordered  the  deeds  should 
be  exhibited.  Verdon  gave  additional  articles 
pleading  those  deeds ;  these  articles  were  not  on 
stamped  paper  ;  afterwards  those  articles  and  the 
former  allegation  were  made  into  one,  and  the 
judge  rejected  the  first  and  third  articles,  from 
which  Verdon  has  not  appealed  ;  but  we  have  ap- 
pealed from  receiving  said  allegation,  and  admit- 
ting several  articles  thereof  before  any  copy  there- 
of on  stamped  paper  was  left  in  Court,  or  any  copy 
thereof  on  stamped  paper  delivered  to  Fanshaw's 
proctor,  and  from  not  rejecting  said  articles.  The 
process  was  transmitted  imperfect.  Monition  was 
served  on  the  registrar  and  Fanshaw's  proctor  be- 
low, to  transmit  the  omissa.  The  registrar  re- 
turned he  had  transmitted  all  the  allegations  and 
proceedings  that  had  been  exhibited  into  Court. 
Mr.  Fletcher,  Fanshaw's  proctor,  returned,  that  he 
had  sent  all  the  allegations,  articles,  and  copies 
that  he  had  to  Fanshaw,  who  has  made  affida- 
vit that  the  three  additional  articles  seat  by 
Fletcher  to  him  are  not  on  stamps ;  part  of 
our  appeal  is  from  receiving  three  articles  not  on 
stamps. 
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Dr.  Pinfold \  for  Verdon. — Verdon  was  cited  in      £00  rt* 

a  cause  of  tithes.     Citation  returned  the  3d  May,      

1748.  Only  question  is  as  to  tithes  of  hay.  We  ™%T£mf 
pleaded  that  we  have  no  lands  in  Dronfield  but 
Wortenholm  Farm,  the  purport  of  our  allegation 
is  to  shew  that  Fanshaw  is  not  impropriator  of 
the  tithes  of  these  lands.  By  the  process  it 
did  not  appear  whether  the  allegation  was  on 
stamps  or  not ;  monition  pro  omissis  went.  The 
allegation  transmitted  thereon,  as  the  original,  is 
on  stamps.  Fanshaw  has  made  an  affidavit  which 
cannot  be  received,  for  the  Court  must  judge  from 
the  registrar's  return. 

Read  allegation  appealed  from. 

1.  Art.  Verdon  has  not,  since  Lady-day,  1717, 
occupied  any  lands  in  Dronfield  but  what  belong 
to  an  ancient  messuage,  which  he  inhabits,  called 
Wortenholm  Farm,  which  lands  are  about  ten 
acres. 

N.  B.  The  judge  rejected  this  article. 

2.  Art.  Henlock  being  seized  in  fee  of  said 
tithes  of  said  lands,  conveyed  them  in  1626  to 
Greenwood. 

3.  Art.  Exhibits  deed  of  conveyance  from  Hen- 
lock  to  Greenwood. 

N.  B.  Judge  rejected  this  article. 

4.  Art.  Greenwood  in  1697  sold  said  tithes  to 
Springhalt. 

6.  Art.  Exhibits  that  deed  of  conveyance. 

6.  Art.  Springhall,  in  May,  J  721,  sold  said 
tithes  to  Samuel  Rot  he  ram. 

■ 

7.  Art.  Pleads  that  deed. 

8.  Art.  From  1626  to  1697,  Greenwood  and  his 

s  s  2 
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family  were  owners  of  said  tithes,  and  yearly  re- 
ceived them. 

9.  Art.  From  1697  to  May,  1721,  Springhall 
was  owner  of  said  tithes,  and  received  them. 

10.  Art.  From  May,  1721  to  1743,  Samuel 
Rotheram  was  owner  of  said  tithes,  and  received 
them. 

11.  Art.  From  1743  to  the  present  time,  John 
Rotheram  has  been  owner  of  said  tithes,  and  is  so 
esteemed,  and  has  constantly  received  them. 

12.  Art.  Said  messuage  in  which  Verdon  lives 
is  the  same  as  is  mentioned  in  said  deeds. 

N.  B.  This  whole  allegation  is  on  stamps. 

Buckeridge,  the  registrar's,  return  that  he  has 
transmitted  all  the  original  allegations  and  articles 
exhibited  in  the  cause, 

Read  for  Fanshaw. 

Hand  exhibited  deeds  to  be  annexed  to  his  al- 
legation. 

Judge  rejected  1st  and  3rd  articles  of  the  alle- 
gation. 

Mr.  Fletcher,  the  proctor's,  return  certifies  that 
he  was  proctor  for  Fanshaw,  and  sent  to  him  all 
the  allegations,  articles,  and  copies  in  this  cause  ; 
believes  Fanshaw  received  them,  and  he  has  none 
in  his  hands. 

Offered  to  read  Fanshaw's  affidavit,  that  three 
articles  not  on  stamps  wers  sent  by  Fletcher  to 
to  him.     Objected  to  reading  it. 

Per  Curiam. 
I  was  clearly  of  opinion  the  affidavit  could  not 
be  received,  because  a  grievance  must  be  heard 
from  the  acts  below ;  that  the  process  and  the  re- 
gistrar's return  were  the  proper  evidence  to  me  of 
what  had  been  exhibited,  and  it  would  be  very 
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dangerous  to  admit  the  affidavit  of  a  party  to  qJJJU 

bring  in  papers  which  were  not  in  the  cause  be-      

low,  and  to  contradict  the  judge  and  registrar's  *52j «! 
return ;  therefore  I  rejected  his  affidavit. 

Dr.  Simpson  against  the  allegation.  —2nd  Art. 
The  deed  which  supports  it  is  rejected;  they 
should  shew  a  title  to  the  tithes  conveyed  origi- 
nally to  Henlock,  or  those  from  whom  he  claims 
from  the  impropriator.  All  the  rest  of  the  alle- 
gation must  follow  the  fate  of  that  2nd  article. 

Dr.  Hay,  same  side. — First  article  being  re- 
jected, Verdon's  title  does  not  appear,  and  that 
will  destroy  all  the  rest  of  the  articles. 

2.  Art.  should  shew  how  the  tithes  came  out 
of  the  impropriator's  hands. 

Judgment —  Sib  Geokge  Lee. 
I  was  of  opinion  the  whole  allegation  ought  to 
have  been  admitted,  but  as  Verdon  had  not  ap- 
pealed from  rejecting  the  first  and  third  articles, 
they  must  stand  rejected,  but  the  rest  were  pro- 
perly admitted  by  the  judge  below.  I  was  of 
opinion  Verdon  need  not  in  this  case  shew  a  con- 
veyance originally  from  the  impropriator,  because 
he  does  not  attempt  to  shew  a  title  to  himself  in 
the  tithes,  but  only  to  shew  a  bar  to  Fanshaw's 
suit,  by  shewing  that  he  is  liable  to  pay  them  to 
another  person,  who  (and  those  under  whom  he 
claims)  have  received  them  for  many  years,  and 
not  the  impropriator.  I  pronounced  against  the 
appeal,  confirmed  the  decree  given  below,  and 
condemned  Fanshaw  in  20/.  costs. 
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Arches 
Court. 


Tfl"I^1Jm'      Conran   against  Lowe,  otherwise   Daniel, 

calling  herself  Conran. 

a  question  Dr.  Paul,  for  Mary  Conran.  —  On  4th  session, 

lidiVofs  Filet  Michaelmas  1749  citation  was  returned  inConsis- 
rie^Sot  wflil  t0!7  of  London,  in  a  cause  of  restitution  of  conjugal 
eientij  prored.   rights.      1st  session,  Hilary  Term,  1749-50,  libel 

admitted.  Marriage  denied;  marriage  was  so- 
lemnized by  William  Dare,  priest  at  the  Fleet,  on 
18th  October  1741 ;  owning  and  cohabitation  with 
reputation.  William  Conran  gave  ten  guineas, 
and  a  note  for  forty  guineas  more  to  Watson,  who 
had  the  custody  of  Dare's  register,  to  tear  out  the 
leaves  where  the  marriage  was  entered.  Conran 
at  that  time  owned  it  was  an  entry  of  his  marriage ; 
the  fact  of  marriage  is  not  proved,  because  the 
witness  who  was  present  at  it  is  dead.  When  the 
cause  was  concluded,  Mr.  Conran  made  affidavit, 
that  it  had  lately  come  to  his  knowledge,  that  she 
was  married  to  one  James  Daniel,  in  Ireland,  who 
was  living  at  the  time  she  pretends  to  the  marriage 
with  him,  and  believes  he  could  prove  it ;  the 
Chancellor  of  Loudon  opened  the  cause ;  Conran 
pleaded  said  former  marriage,  but  has  not  proved 
it.  Sentence  in  the  Consistory  for  the  marriage, 
on  26th  October  1753,  from  which  William  Con- 
ran has  appealed. 

Dr.  Hay,  contra  for  William  Conran. — She  has 
pleaded  in  her  libel  a  courtship  in  1741 ;  no  evi- 
dence of  said  courtship.  Pleaded  that  the  parson 
and  Stephen  Peters,  who  was  present  at  the  mar- 
riage, are  dead ;  no  proof  thereof.  Marriage  8th 
October  1741,  at  the  Fleet;  puts  her  case  on  co- 
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habitation  in  different  places;  in  1743,  Mr.  Con-      archm 

ran  went   to   France,  she  pleaded  that  she  re-       1 

ceived  letters  from  him,  in  which  he  subscribed  TriBjJJ  T^Ut 
himself  her  loving  husband,  but  has  not  produced 
any  letters,  or  given  an  account  what  is  become 
of  them.  The  transaction  about  tearing  the  leaves 
out  of  the  Register  Book,  is  proved  only  by  Wat- 
son; in  October  1749,  Mrs.  Conran  applied  to 
Watson  to  search  Dare's  Register  Book,  for  a  mar- 
riage between  Mary  Lowe  and  William  Conran ; 
he  then  said  the  books  were  at  Guernsey ;  she 
told  him  she  would  give  him  twenty  guineas  to  * 
find  such  an  entry.  Watson  wrote  to  Mr.  Conran 
to  tell  him  what  had  passed ;  Conran  came  to  him, 
and  proposed  to  tear  out  the  entry;  17th  Decem- 
ber 1749,  the  leaves  were  torn  out,  and  William 
Conran  paid  him  ten  guineas,  and  gave  him  his 
note  for  forty  guineas  more.  Upon  affidavit,  that 
Mary  Lowe's  former  marriage  was  noviter  perven- 
tum,  he  gave  in  an  allegation  after  the  cause  was 
concluded,  in  which  he  pleaded  that  she  was  the 
wife  of  Daniel  who  was  living,  at  the  pretended 
time  of  her  marriage  to  Conran ;  two  witnesses 
say,  they  heard  in  1738,  that  James  Daniel  was 
married  to  Mary  Lowe,  in  Ireland,  and  that  soon 
after  she  went  to  London  with  one  William 
Hacket.  Daniel  followed  her  to  England,  and  on 
hearing  he  was  come  after  her,  she  was  frightened, 
and  owned  he  was  her  husband ;  she  and  said 
James  Daniel  had  a  meeting  in  Exeter  Street,  and 
she  there  owned  her  marriage  to  him,  but  said 
Conran  kept  her,  and  if  he  would  be  quiet  and 
not  expose  her,  she  would  make  him  remittances 
of  money  to  Ireland.  Two  points. — 1st.  Whether 
she  had  a  right  to  bring  this  suit,  she  being  the 
wife  of  Daniel?    2d.  Supposing  her  marriage  to 
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archei  Daniel  is  not  fully  proved,  whether  she  has  suffi- 

OPET'  ciently  proved  her  marriage  to  Conran  ?     She  is 

TrijM  T*nilf  Proved  to  be  a  common  prostitute. 


JqIj  3. 


Witnesses  for  Mary  Conran. 

1.  Francis  Barbara  Dillon,  examined  1750. — 
Knows  parties;  in  April  1742,  William  Conran 
kept  a  linen  draper's  shop  in  Catherine  Street, 
and  lived  with  producent  as  his  wife ;  he  intro- 
duced her  to  deponent  as  such ;  they  constantly 
owned  each  other ;  in  July  1747,  they  came  and. 
dined  with  deponent,  and  owned  each  other  as 
husband  and  wife ;  he  asked  deponent  to  be  bail 
for  his  wife,  and  said  he  had  never  disowned  her. 

2.  Mary  Halcot,  examined  1751.  —  Knows 
parties;  deponent  lodged  at  their  house  three 
months;  they  lived  as  husband  and  wife,  and 
were  so  reputed ;  they  lived  near  two  years  in 
Catherine  Street ;  he  failed,  and  went  to  France ; 
they  were  always  esteemed  to  be  married. 

2.  Int.  Producent  owned  herself  to  deponent  to 
be  a  common  whore,  and  said  she  lay  with  Lord 
Thomas  Watson,  by  her  husband's  consent ;  she 
has  a  bad  character.  5.  Int.  Hacket  often  came 
to  her,  and  she  told  deponent  he  used  to  lie  with 
her  in  Ireland. 

3.  John  Rainsforth,  examined  1751.  —  Produ- 
cent came  to  hire  lodgings  at  deponent's  house,  at 
5s.  a  week ;  he  asked  who  was  to  pay  him,  she 
said,  her  husband,  Mr.  Conran ;  deponent  went 
to  him,  and  he  told  deponent  he  would  pay  him 
for  producent's  lodgings,  or  see  him  paid,  till  de- 
ponent heard  further  from  him;  producent  was 
present,  and  said  to  him,  "  You  know,  my  dear 
Billy,  you  are  my  husband,  and  if  you  don't  pro- 
vide for  me,  who  will  ?"  he  replied,  "  You  are  my 
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wife  to  my  sorrow ;"  producent  lodged  at  depo-      *£0MM 

nent's  house,  and  deponent  gave  his  receipts  to     1 

her,  for  rent,  as  the  wife  of  Con  ran.  ^^iilST' 

4.  George  Dowdall,  examined  1751.  —  Has 
known  Conran  fourteen  years,  and  producent  eight 
years,  viz.  from  her  marriage  to  Conran ;  proves 
owning  and  reputation  of  marriage ;  five  years  ago 
they  lived  as  husband  and  wife,  in  James-street. 

2.  Int.  Producent  has  a  bad  character ;  depo- 
nent has  heard  she  is  a  whore. 

5.  Nathaniel  Quia,  examined  1751.  —  Depo- 
nent taught  producent  to  write ;  Conran  told  depo- 
nent he  should  be  paid;  they  were  esteemed 
married  persons;  she  shewed  deponent  letters 
signed  "William Conran," which  concluded  "Your 
loving  husband,"  but  cannot  say  whether  they 
were  wrote  by  Conran,  the  party,  for  he  does  not 
know  his  handwriting. 

2.  Int.  Producent  has  the  character  of  being  a 
loose  woman. 

6.  James  Kenney,  examined  1751.  —  Before 
Christmas  1751  Conran  and  producent  owned 
each  other  as  husband  and  wife ;  deponent  was 
often  with  them ;  when  he  went  to  France  he  de- 
sired deponent  to  take  care  of  his  wife,  the  produ- 
cent; they  lived  together  in  Fountain-court  as 
man  and  wife,  the  same  in  James-street ;  when 
he  was  in  France  he  wrote  to  producent ;  depo- 
nent saw  many  of  his  letters  to  her,  subscribed 
"  Your  loving  husband,  William  Conran ;"  proves 
said  letters  were  Conran's  handwriting ;  they  had 
a  quarrel  in  September  1747 ;  and  he  has  lived 
separate  from  her  ever  since ;  Conran  allowed  pro- 
ducent half-a-guinea  a- week  after  their  separation. 

5.  Int.  Hackett  kept  company  with  producent 
when  she  lived  in  Burleigh»street,  and  has  heard 
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arches      he  was  esteemed  to  be  her  husband/   2.  Int.  She 

L     was  maintained  by  Conran  after  separation,  and 

WjL7^e.nn'  **e  allowed  her  twenty-six  guineas  a-year ;  she  has 
a  bad  character. 

7.  Barnard  Baker,  examined  1751.  —  They 
were  esteemed  to  be  husband  and  wife ;  they  often 
quarrelled ;  deponent,  about  1742,  blamed  them 
for  being  married  at  the  Fleet ;  one  of  them,  but 
deponent  does  not  remember  which,  said  it  was 
done  in  a  hurry  ;  Conran,  since  they  parted,  said 
to  deponent,  he  defied  her  to  prove  her  marriage. 
2.  Int.  She  has  a  bad  character. 
8.  Elizabeth  Murphy,  examined  1751.  —  Nine 
or  ten  years  ago,  Conran  told  deponent  he  was 
going  to  be  married ;  deponent  asked  him  if  he 
would  not  bring  his  wife  to  see  deponent ;  he  said 
"  Yes  ;'9  he  brought  producent  to  see  deponent, 
and  said  she  was  his  wife  ;  proves  constant  own- 
ing and  reputation,  when  they  lived  in  Catherine- 
street. 

9.  Edward  Watson.  —  Deponent  knows  the 
parties  ;  first  knew  producent  by  her  applying  to 
deponent  to  search  some  Fleet  registers  in  depo- 
nent's possession,  and  first  knew  William  Conran 
by  seeing  him  go  to  his  uncle's  house  on  Ludgate- 
hill,  and  by  his  applying  to  deponent  concerning 
said  Register  book  in  1747;  deponent  purchased 
the  books  of  Dare's  son,  in  which  said  Dare  en- 
tered his  marriages  in  October  1749;  producent 
came  to  deponent  to  inquire  whether  deponent  had 
Dare's  register  books,  and  said  she  wanted  to  find 
an  entry  of  a  marriage  between  William  Conran 
and  Mary  Lowe,  and  told  deponent  she  would  give 
deponent  twenty  guineas  for  a  certificate  of  such 
entry;  deponent  told  her  the  books  were  at  Guern- 
sey ;  she  called  several  times  after,  but  deponent 
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having  heard  a  bad  character  of  her,  he,  by  letter,      arches 

acquainted  William  Conran  with  what  had  passed, 1 

and  that  he  had  found  an  entry  of  such  marriage,    Tri j07  ^crm* 
which  he  might  see ;    Conran  came ;    deponent 
shewed  him  said  entry  of  marriage  on  8th  October 
1741  ;    said  entry  was  Dare's  writing;  William 
Conran,  on  seeing  it,  said  "  Aye,  this  is  the  mar- 
riage, sure  enough ;"  and  said  William  then  pro- 
posed to  deponent  to  take  out  the  leaf  on  which 
said  entry  was  wrote,  and  said  he  would  satisfy 
deponent ;  and  he  then  desired  deponent  not  to 
let  producent  see  said  book ;  deponent  did  not  let 
her  see  it,  but  told  her  it  was  at  Guernsey,  and  said 
the  marriage  was  likewise  entered  in  a  memoran- 
dum book  of  Dare's ;  deponent  had  several  meet- 
ings with  Conran  and  Lewis  Morgan,  who  was  a 
writer  at  the  Commons.    On  16th  December  1749 
Conran,  Morgan,  and  deponent,  supped   at  the 
Rose  Tavern,  at  Temple  bar,  and  deponent,  in 
consideration  of  ten  guineas  then  to  be  paid  him 
by  Conran,  and  of  a  note  from  him  to  deponent  for 
forty  guineas  more  to  be  paid  three  days  after  his 
marriage  with  producent  should  be  pronounced 
against,  agreed  to  suffer  Conran  to  tear  out  the 
leaves  where  such  marriage  was  wrote ;  next  day 
deponent  went  to  Morgan's  lodgings,  and  found 
Conran  there,  who  then,  with  the  assistance  of  de- 
ponent and  Morgan,  tore  out  said  entries,  and  said 
Conran  paid  deponent  ten  guineas,  and  gave  him 
a  note  for  forty  guineas ;  proves  said  note  to  be 
wrote  by  Conran,  in  deponent's  presence ;  identity 
of  persons ;  deponent  agreed  to  give  Morgan  two 
guineas,  and  gave  him  a  note  for  that  sum ;  Con- 
ran then  mentioned  a  suit  depending  between  him 
and  producent 
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CASES  DETERMINED  IN  THE 
Said  note  read.    Evidence  read  for  her  also. 

Conran's  allegation  pleads  that  James  Daniel 
courted  Mary  Lowe,  and  was  married  to  her  by 
one  Ambrose,  on  9th  September  1737,  in  presence 
of  several  persons  named. 

Evidence  for  William  Conran. 

1 .  Art.  of  her  libel  read.  Pleads  courtship  by 
Conran,  and  marriage  by  Dare,  in  presence  of  Ste- 
phen Peters,  both  since  deceased. 

Witnesses  for  William  Conran. 
1 .  James  Gilligan.  —  Deponent  knew  James 
Daniel  and  Mary  Lowe  in  1 737  ;  John  Daniel  told 
deponent  his  brother  James  was  married  to  Mary 
Lowe,  and  said  he  was  present  at  said  marriage ; 
soon  after  she  went  from  Ireland  to  London  with 
one  William  Hackett;  in  1741,  deponent  heard 
she  lived  with  said  Hackett;  in  1742,  James 
Daniel  came  to  London,  and  he  told  deponent  he 
was  come  to  search  for  his  wife,  and  begged  depo- 
nent to  assist  him ;  said  Mary  then  lived  with  Con- 
ran ;  deponent  went  to  her,  and  told  her  James 
Daniel  was  in  town ;  next  night  she  met  depo- 
nent and  Daniel  at  a  house  in  Exeter-street,  and 
she  then  told  Daniel  it  was  to  no  purpose  to  trou- 
ble her ;  it  was  better  for  him  to  let  her  live  with 
Conran,  and  she  would  make  him  remittances  of 
money  to  Ireland ;  and  she  gave  him  five  guineas 
and  a  piece  of  linen. 

2.  Matthew  Gall.  —  Says  John  Daniel  declared 
he  was  present  when  his  brother  James  was  mar- 
ried to  Mary  Lowe ;  James  came  to  deponent  in 
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London,  and  told  him  he  was  married  to  said  Mary      *£■£ 

six  years  before;  deponent  went  and  told  her     

thereof;  she  trembled  and  gave  evasive  answers,  "aft-* 
but  at  last  owned  she  was  married  by  Ambrose  to 
said  James ;  but  said  she  thought  nothing  of  it, 
for  she  had  heard  he  had  married  another  woman. 
Deponent  was  at  the  meeting  with  her  and  James 
Daniel ;  agrees  with  the  last  witness  as  to  what 
she  then  said,  but  says  the  five  guineas  and  the 
linen  were  given  to  James  afterwards. 

Dr.  Paul's  argument  for  Mary  Conran.  —  Con- 
ran's  giving  money  to  destroy  the  register,  and 
pleading  that  she  was  the  wife  of  Daniel  by  way 
of  bar  to  this  suit  is  a  full  confession  of  the  mar- 
riage in  question.  Her  owning  a  former  marriage 
cannot,  by  the  canon,  dissolve  this,  for,  by  the 
canon,  confession  of  the  party  shall  not  destroy  a 
marriage. 

Dr.  Bettesworth,  same  side.  —  Gall  does  not 
prove  identity  of  persons,  but  he  is  the  only  wit- 
ness speaks  to  her  confession  of  marriage  with 
Daniel,  for  Gilligan's  words  do  not  go  so  far. 

Dr.  Hay  and  Dr.  Smalbroke,  contra.  —  Gilligan 
and  Gall  fully  prove  her  confession  of  marriage  to 
Daniel ;  Gilligan  says  she  told  Daniel  it  was  to  no 
purpose  to  trouble  her ;  it  was  better  for  him  to 
let  her  live  with  Conran,  and  she  would  make  him 
remittances,  which  implies  necessarily  that  he  was 
her  husband ;  and  there  is  no  exception  to  these 
witnesses.  Her  marriage  with  Daniel  is  an  inci- 
dental question,  if  it  is  not  so  fully  proved  that  it 
could  be  pronounced  for  as  a  marriage ;  yet  if  the 
evidence  creates  a  doubt  whether  she  is  married 
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AacHEg      to  Daniel  or  not,  the  Court  will  not  decree  her  to 

Court,  . 

live  with  Conran.     There  is  no  proof  that  Stephen 

™lS7"f  Peters  is  dead-  Ia  the  case  of  Bumford  and  Jef- 
ferson, in  Consist.  Lond.  the  woman  pleaded  that 
she  was  married  at  a  parish  church,  but  she  did 
not  prove  it,  or  produce  a  copy  of  the  register, 
which  Dr.  Andrew  held  to  be  fatal  to  her,  and  pro- 
nounced against  the  marriage  though  cohabitation 
and  birth  of  children  were  proved ;  it  is  necessary  to 
prove  courtship  in  a  clandestine  marriage.  The  wo- 
man must  be  of  good  character  to  establish  a  pre- 
sumption of  marriage  from  cohabitation,  Menoch. 
lib.l .  presumpt.  73.  Thecanon  law  does  not  allow 
presumptions  inter  vivos,  ff.  de  ritu  sumpt.  1.  24.  In 
the  case  of  Adams  and  Adams,  cohabitation  had 
weight,  because  the  woman's  character  was  without 
blemish. 

Judgment —  Sir  George  Lee. 
I  was  of  opinion  that  a  prior  marriage  of  Mary 
with  James  Daniel  was  not  proved,  but,  however, 
so  much  suspicion  arose  from  her  confession  of  such 
marriage,  that  a  stricter  proof  of  her  marriage  with 
Conran  was  to  be  required ;  that  in  this  case,  she 
ought  to  have  proved  the  death  of  Stephen  Peters, 
both  to  excuse  herself  from  proving  the  fact  of 
marriage,  and  to  induce  the  Court  to  accept  the 
minor  evidence  (as  the  best  evidence  that  could  be 
had)  arising  from  cohabitation  and  owning.  That 
cohabitation  created  a  very  strong  presumption  in 
favour  of  marriage,  where  the  woman's  character 
was  unblemished,  because  the  law  would  not  sup- 
pose a  woman,  whose  character,  in  general,  was 
virtuous,  would  live  with  a  man  as  her  husband 
who  was  not  so ;  but  no  such  presumption  could  be 
made  in  this  case,  where  the  woman  appeared  from 
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her  own  witnesses  to  be  a  common  prostitute,  both      arch™ 

before  and  after  the  pretended  time  of  her  mar-      1 

riage  with  Conran,  and  therefore  cohabitation  was  T™*f  "J*™' 
no  evidence  under  the  circumstances  of  this  case. 
As  to  the  ownipgs  by  Conran,  they  were,  while  he 
lived  with  her,  and  may  reasonably  be  supposed  to 
have  been  made  to  cover  an  irregular  conversation 
with  a  woman  who  had  before  lived  with  Hackett 
as  her  husband,  when  he  was  not  so ;  but  even 
some  of  her  witnesses,  who  depose  to  owning,  men- 
tion some  expressions  from  him  which  intimate 
that  he  was  not  bound  to  provide  for  her  longer 
than  he  pleased.  The  strongest  evidence  against 
Conran  was  his  giving  Watson  money  to  destroy 
the  entry  in  the  Fleet  register :  the  whole  evidence 
relating  to  that  entry  rests  upon  the  testimony  of 
Watson,  who,  from  his  own  account,  appears  to 
have  acted  a  most  infamous  part  That  an  entry 
was  made  by  Dare  rests  wholly  on  his  evidence  : 
if  there  was  such  an  entry,  why  did  he  tell  Mary 
a  falsehood  that  the  books  were  at  Guernsey,  and 
not  let  her  see  and  avail  herself  of  it,  if  she  could. 
Upon  the  whole  of  his  behaviour,  it  seemed  very 
probable  that,  on  hearing  the  marriage  was  con- 
tested, he  had  made  the  entry  himself  with  a  view 
either  of  producing  it  in  favour  of  the  woman,  or  of 
suppressing  it,  as  it  should  appear  most  advanta- 
geous to  himself;  that  plainly  with  this  latter  view, 
he  had  acquainted  Conran  (who  was  a  stranger  to 
him)  of  the  entry,  and  agreed  to  destroy  it  when 
Conran  had  consented  to  give  him  his  price  :  that 
though  a  Fleet  register  was  not  evidence,  yet  Con- 
ran plainly  appeared  not  to  be  lawyer  enough  to 
know  it;  and  even  though  he  was  not  married,  he 
aright  think  it  advisable  to  get  rid  of  what  he  ima- 
gined would  be  a  strong  evidence  to  prove  the 
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aechbi      charge  of  marriage  upon  him,  and  it  could  not  be 

. 1      doubted  but  that  Watson  had  induced  him  to  be- 

Trijjy  T^rm'  lieve  that  that  entry  would  be  conclusive  evidence 
against  him ;  and  therefore,  though  his  suppressing 
the  entry  was  a  very  improper  act,  and  creates 
great  suspicion  against  him,  yet  it  is  not  conclu- 
sive evidence  of  the  marriage,  or  of  his  con- 
fessing a  marriage.  Since,  therefore,  there  were 
no  children  to  be  bastardized,  and  the  woman  had 
no  reputation  to  lose,  and  the  whole  proof  at  the 
utmost  amounted  only  to  presumption,  I  did  not 
think  there  was  evidence  sufficient,  under  the  cir- 
cumstances of  this  case,  to  pronounce  for  the  mar- 
riage, and  to  compel  Mr.  Conran  to  live  with  her 
as  his  wife.  1  therefore  pronounced  for  the  appeal, 
reversed  the  sentence  of  the  Chancellor  of  London, 
and  dismissed  Mr.  Conran,  but  without  costs. 


HIGH  COURT  OF  DELEGATES, 


JUDGES    PRESENT. 

Right  Honourable  Sir  George  Lee,  Mr.  Justice  Wright, 
Mr.  Justice  Clive,  Drs.  Jekner  and  Clark. 


joijs.  Hopper  against  Davis  and  Others. 


Appeal  ftvm  York. 


The  ordioary  Dr.  Paul,  for  Davis.  —  Blacklock  and  Warcop, 
"omenttebe110  chapel-wardens  of  Barnard  Castle,  in  the  parish 
bte^iSiy  of  Gainsford  and  diocess  of  Durham,  who  have 

placed  in  a 

ohm-Ob  j  if  it  does  not  interfere,  the  parson's  authority  to  erect  it*  sufficient.    The  suit  in  this  case 

was  instituted  in  a  wrong  form  ;  it  ought  to  hare  been  by  articles . 
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brought  a  suit  against  Humphrey  Hopper,  for    high  court 

,.  .  .      a1  -ill       •*«        a.       of  Delegates. 

erecting  a  monument  in  the  said  chapel  without  a      

faculty.  Appearance  was  given  for  Hopper.  Upon  Ju,j  5- 
hearing  the  cause  at  Durham,  the  judge  dismissed 
Hopper  with  costs.  The  chapel-wardens  ap- 
pealed to  York.  9th  November  1752,  the  chan- 
cellor of  York  reversed  the  sentence,  and  admo- 
nished Hopper  to  take  the  monument  down ;  from 
this  sentence  Hopper  has  appealed.  Marsh  v. 
Cart,  B.  R.  1737,  held  a  man  cannot  erect  a 
monument  without  licence  of  the  ordinary ;  they 
say  the  rector  or  vicar  approved  of  setting  up  this 
monument,  but  he  could  not  authorise  it  to  be 
done. 

Dr.  Simpson  for  Hopper. — 7th  January  1748  the 
citation  against  Hopper  was  returned,  to  shew  cause 
why  he  should  not  be  admonished  to  remove  the 
tombstone,  set  up  without  lawful  authority.  The 
judge  directed  the  chapel-wardens  to  propound  their 
interest ;  they  pleaded  that  the  tombstone  was  an 
inconvenience  to  the  church,  and  the  place  where 
it  stands  is  wanted  to  place  the  fire  engine  there. 
Sentence  at  Durham,  28th  March  1750,  dismissed 
Hopper  with  costs  ;  the  tomb  is  brick  work,  and  a 
stone  laid  thereon ;  the  judge  at  York,  ordered  the 
brick  work  to  be  taken  down,  and  the  stone  to  be 
laid  level  on  the  floor.  Hopper  lived  at  Barnard 
Castle  for  many  years,  and  has  an  estate  there ; 
in  1725,  his  son  died  at  Barnard  Castle,  he  was 
buried  in  the  chapel-yard  there,  and  Hopper  was 
going  to  put  a  handsome  tombstone  over  him ; 
the  vicar  desired  the  corpse  might  be  moved  into 
the  chapel,  and  a  tombstone  set  up  there;  this 
tomb  was  erected  in  1734,  without  opposition ; 
in  1744,  Hopper  applied  to  the  minister  for  his 

VOL.  I.  T  T 
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hi«hcow   consent,  and  then;  moved  for  &  faculty  to  confirm 

!!Sflfe  a  sepulture  to  him  in  said  chapel*  which  faeuity 

Jg[js,  wa3  granted  without  opposition..  No  mccaivefUfincQ 
to.  the  parishioners  is  proved,,  bat  on  the.  contrary* 
that  die  monument  is  an  ornament  to  the  chapel. 
We  shall  insist  that  the  ordinary's  consent  1**8 
not  necessary ,  as  tha  vicart  wa&  obtained,,  and!  bo 
inconvenience  arises  from  the  moomaefttb  . 

WitmsMS.Ji>r  Davis,  8pcu 

1 .  James  Clifton,  at.  80;  —  Lord  Barnard  gave 
a  fire  engine  to  parish^  which  is  kept  in  die  south- 
west part  of  the  ehapel ;  if  the  tombstone  remains 
in  that  south-west  corner,  it  will  hinder  the  work- 
men from  coming  to  the  engine,  &c. ;  said  corner 
is  not  fit.  foe  p$ws. 

2.  William  Dunn,  clerk.  —  Barnard  Castle  i& 
a  chapelry  to  the  parish  of  Gaiosford ;  deponent 
is  curate  of  said  chapel ;  room  is  wanted  in  the 
ehapel  for  the  inhabitants ;  the  fore-part  of  the 
south-west  corner  may  be  proper  for  pews. 

3»  Leonard  Blagklock. — The  south-west  corner 
is  used  for  the  workmen  to  put  away  their  tools* 
&c. ;  seats  may  be  erected  ip  the  said  comer. 

4.  Christopher  Blacklock.  —  Said  corner  is  al- 
ways used  to  set  things  away . 

5.  Timothy  Westwick. — Hopper  lives  at  Black 
Hedley,  in  Northumberland,  20  miles  fnom  Bar- 
nard Castle ;  believes  he  has  no  estate  in,  Barnard 
Castle  in  his  own  right 

6.  William  Westell.  —  Hopper  has  no  estate  ail 
Barnard,  nor  pays  any  rates  there ;  he  lives  20 
miles  from  Barnard. 

7.  Timothy  Scot.  —  The  south-west  corner  is 
used  for  workmen  to  set  things  away, ;  Hopper  has 
lived  twenty  years  at  Black  Hedley,  20  miles  from 
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Barnard  j  George  Hopper,  soft  of  the  party,  Krai  ^£"  £IEL 

at  Barnard,  and  died  there  in  1723,  aged  23,  and     * 

was  buried  in  the  chapel  yard  ;  in  1734,  his  body      **'• 
was  removed,  and  buried  in  the  south-west  corner 
of  Barnard  Chapel,  and  a  tombstone  was  put  over 
him,  a  yard  and  quarter  high,  and  near  two  yard* 
long ;  but  knows  not  by  what  authority. 

84  Robert  Spencer.  -**  The  same ;  not  room  for 
all  the  inhabitants ;  seats  may  be  erected  m  the 
southrwest  corner  of  the  ehapeL 

9.  John  Hutchinson. — The  same. 

10.  Thomas  Jopiin.  —  The  same. 

Faculty  read,  dated  19th  October  1744 ;  con- 
firms to  Hopper  a  burying  place  in  the  south-west 
corner  of  Barnard  Chapel,  seven  yards  long  and 
four  yards  and  eight  inches  wide,  bounded  as 
therein  described,  for  the  sole  use  of  Hopper,  and 
admonishes  the  chapel-wardens,  and  all  others  to 
allow  him  to  hold  the  said  burying  place. 

Sentence  at  York,  9th  November  1752. 
The  judge  pronounced  for  the  appeal,  and  that 
the  monument  be  taken  down,  and  the  stone  with 
the  inscription  be  laid  over  the  vault,  level  with 
the  floor,  and  a  monition  to  Hopper  for  that  pur- 
pose.    No  costs. 

Evidence  for  Hopper. 
Citation  read  to  cite  Hopper  to  shew  cause  why 
he  should  not  be  admonished  to  remove  the  tomb- 
store,  erected  by  him  without  lawful  authority. 

Witnesses. 
1 .  John  Hopper,  gent.— rThe  chapel  of  Barnard 
is  large ;  the  south-west  corner  is  not  so  conve- 

tt2 
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high  court  nient  a  place  for  the  fire  engine  as  the  north  side 
op  eleoatei.  ^  ^e  chapei .  an(j  the  best  place  to  set  away 

Jb,J5-  things  is  the  belfry;  from  1734  to  this  time,  said 
corner  has  not  been  used  for  these  purposes ;  Hop- 
per and  his  wife's  family  have  long  rented  large 
estates  at  Barnard  Castle  of  Lord  Barnard,  and 
Hopper  has  a  freehold  estate  there,  and  has  al- 
ways paid  rates  there  for  said  estate;  in  1734, 
George  Hopper's  corpse,  by  consent  of  the  minister 
and  chapel-wardens,  was  removed  into  the  chapel, 
and  a  tombstone  was  by  their  consent  set  up  ; 
three  of  Hopper's  grandchildren  have  since  been 
buried  there  ;  the  south-west  corner  of  the  chapel 
is  twenty  yards  from  the  pulpit ;  the  service  can- 
not be  well  heard  there  ;  there  are  several  pews 
vacant  in  the  gallery  ;  there  is  sufficient  room  for 
the  inhabitants  ;  there  i§  space  on  the  north  side  to 
build  a  gallery  for  a  great  number  of  people ;  the 
suit  is  prosecuted  at  the  expence  of  the  inhabitants 
of  Barnard. 

3.  Int.  Deponent  has  no  interest  in  the  cause. 

2.  Rev.  Joseph  Cradock.  —  In  1742,  the  vicar 
of  Gainford  consented  that  the  tombstone  should 
continue ;  does  not  think  the  place  where  it  stands 
would  be  convenient  for  seats ;  the  tombstone  pre- 
vents laying  lumber  there. 

3.  Joseph  Hopper. — The  south-west  corner  is 
very  inconvenient  for  seats ;  there  is  a  convenient 
place  for  pews  on  the  north  side  ;  the  tombstone 
is  no  annoyance. 

4.  George  Trotter. — Same;  deponent  stood  by 
the  tombstone  during  divine  service,  last  Sunday, 
and  could  not  hear  what  the  parson  said. 

Three  more  witnesses  deposed  to  the  same  pur- 
pose. 
The  chancellor  of  Durham's  surrogate,  by  the  con- 
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sent  and  in  the  presence  of  the  proctors  of  both  par-   hioh  court 

x-         ^      i  •  o   i         i  i         i  .i  -»    ,  or  Delegates. 

ties,  took  a  view  of  the  chapel  and  the  tombstone. 


Jolj  5. 


His  return  read. 

Says  the  tombstone  is  about  a  yard  high,  and  two 
yards  long,  distant  from  the  reading-desk  about 
twenty  yards,  and  does  not  incommode  the  minis- 
ter or  parishioners,  or  anybody  else ;  but  he  knows 
not  by  what  authority  it  was  erected  * 

Sentence  at  Durham. 
Hopper  was  dismissed  with  costs. 

Dr.  Paul's  argument  for  the  Chapel-Wardens. 
-A  faculty  for  a  burying-place  gives  no  right  to 
erect  a  tomb ;  if  this  erection  is  legal,  he  may  by 
the  same  reason  fill  the  whole  south-west  corner 
with  monuments.  Churchwardens  are  the  proper 
officers  to  prosecute  ;  length  of  time  will  not  alter 
the  case.  When  the  tombstone  was  erected  Hop- 
per had  not  a  right  even  to  a  burying-place  there. 
The  minister  and  churchwardens  have  no  power 
to  give  leave  to  erect  monuments,  that  can  be  done 
only  by  the  Ordinary.  We  pray  the  sentence  at 
York  may  be  affirmed  with  costs. 

Dr.  Pinfold,  same  side. — This  is  chiefly  a  ques- 
tion of  law.  Hopper  erected  a  tombstone  with- 
out lawful  authority  ;  by  ecclesiastical  law,  no  part 
of  a  church  can  be  appropriated  to  any  one  with- 
out the  consent  of  the  ordinary;  the  ministers 
consent  required,  but  he  cannot  grant  leave.  Case 
of  Chelsea  parish,  now  in  the  Consistory  of  London. 
An  organ  was  set.  up ;  a  parishioner  complained  , 
The  Court  ordered  it  to  be  taken  down,  because  no 
faculty  had  been  granted ;  and  there  is  now  a  dis- 
pute in  the  Consistory  whether  it  shall  not  be  set  up 
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HiGHCoeiT   again.    JV.  B.  The  Court  ordered  it  to  be  taken 

of  Delegates.    J*  .  A  . 

down,  because  it  was  set  up  m  an  inconvenient 

Mj  6-  part  of  the  church,  and  the  churchwardens  did 
not  oppose  its  being  ordered  to  be  taken  down. 
The -dispute  is  now,  whether  it  shall  not  be  set  up 
again  in  another  part  of  the  church. 

The  decree  at  York  does  not  take  away  the  in- 
scription, but  only  the  upright  erection.  Objected, 
that  the  churchwardens  have  no  interest ;  they  are 
the  conservators  of  the  rights  of  the  parish ;  every 
faculty  is  a  diminution  of  the  general  rights  of  the 
parishioners,  and  is  therefore  to  be  taken  strictly- 

Mr.  Parrot,  same  side.  — Freehold  of  the  church 
is  in  the  parson,  the  use  in  the  parishioners,  and 
the  regulation  in  the  ordinary.  No  alteration  can 
be  made  in  the  church  by  the  minister ;  the  ordi- 
nary's leave  is  previously  to  be  obtained.  The 
question  is,  whether  this  tombstone  ought  not  to 
be  taken  down,  because  it  was  set  up  without  law* 
ful  authority? 

Mr.  Nairs,  same  side, — The  parson's  right  is 
in  the  soil,  and  therefore  if  the  church  ground  is 
broken  up,  satisfaction  must  be  made  to  the  parson* 
A  writ  ad  quod  damnum  cannot  be  executed  after 
the  road  is  turned ;  Citation  in  order  to  a  faculty 
is  in  nature  of  a  writ  ad  quod  damnum,  Cart  and 
Marsh,  B.R.  1]  Geo.  2.  Palmer  against  the 
Bishop  of  Exeter,  B.  R.  10  Geo.  1.  Davis's  Re- 
ports, case  of  commendams,  a  faculty  not  good  if 
unreasonable. 

Dr.  Simpson,  contrk,  for  Hopper. — Coke,  3  Inst, 
fol.  302. — Erecting  monuments  is  lawful  if  they  do 
not  hinder  the  celebration  of  divine  service.  Wat-* 
son's  Complete  Incumbent,  389.—  No  faculty  is 
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gfttoted  for  laying  a  tcftftbston*  in  A  t&uitehyard. 
Parse*  may  give  leave  to  erect  tttmutnefet*  in  the 
chuteht  Sepulchrum  and  ritonwtotnlwk  signify  the 
same,  Calms  Lexicon*  verb,  tnwmrktntum.  1% 
was  intended  to  confirm  this  tomb  by  tibe  feculty 
granted  in  1744;  the  parishioners  could  be  cited 
with  intimation  only  for  that  purpose,  for  they  had 
nothing  to  do  with  the  burial  place  in  the  chapel, 
that  is  entirely  in  the  parson* 

Dr*  Hay,  same  side. — First  question,  whether 
this,  which  is  a  civil  cause,  is  properly  instituted  ? 
The  chapelwardens  have  no  interest ;  but  no  man 
can  commence  a  civil  cause  that  has  not  an  interest. 
The  prosecution  should  have  been  by  articles* 
The  proper  question  is,  whether  this  monument  is 
inconvenient  to  the  chapeL  Degge's  Parson's 
Counsellor,  p»  176,  a  parson  may  consent  to  the 
erecting  a  monument;  the  ordinary's  authority 
and  consent  is  implied  in  the  parson's.  2  Crok* 
337,  the  ordinary  should  interpose  when  the 
erection  is  made.  The  faculty  granted  in  1744, 
confirms  this  tombstone  by  confirming  the  sepul- 
chre ;  the  intimation  could  only  be  with  respect 
to  the  tombstone ;  it  cannot  now  be  legally  pulled 
down;  (ff.  lib.  47.  tit.  12, 1.2.  (a)  de  sepulchro  vio- 
lator If  this  tomb  should  be  pulled  down,  Hop- 
per may  apply  again  to  the  court  below  for  a  fa- 
culty to  erect  a  new  one,  and  no  reason  appears 
why  the  Court  shall  not  grant  such  faculty  * 

(a)  Si  sepulchrum  quis  diruit,  cessat  Aquilia ;  quod  vi  tamen  aut 
clam  agendum  erit :  et  it&  de  statua  de  monumeuto  evulsa  Celsus 
scribit.  Idem  queerit  hi  necfue  adplumbata  fuit  neque  adfixaan 
pars  monumenti  effecta  sit :  an  verb  maneat  in  bonis  nostris  ?  Et 
Cebus  scribit  sic  esse  monumenti  ut  ossuariam ;  et  ideo  quod  vi 
aut  clam  interdicto,  locum  Jot*. 


BttffrCOtrtrtr 
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hioh  court       Mr.  Forrester,  same  side. . —  Judge  at  York  has 

of  Delegates.  ,,..-...  11  • 

founded  his  detennination  solely  on  inconvenience* 

J«'j  *.  Ordinary's  authority  is  not  requisite  for  erecting  a 
monument ;  but  if  it  is  inconvenient,  he  may  order 
it  to  be  taken  away. 

Per  Curiam  —  Judgment,  (a) 

We  were  all  clearly  of  opinion  to  reverse  the 
sentence  given  at  York,  and  to  affirm  the  sentence 
given  at  Durham.  We  all  agreed  that  the  tomb- 
stone was  originally  set  up  by  a  proper  authority, 
it  having  been  done  with  the  parson's  consent;  for 
though  the  ordinary  may  interpose  and  order  a 
monument  to  be  taken  down  if  it  is  inconveniently 
placed,  yet  if  he  does  not  interpose,  the  parson's 
consent  is  sufficient. 

2dly.  We  were  of  opinion,  that  as  this  tombstone 
was  erected  ten  years  before,  the  faculty  obtained 
obtained  in  1744,  must  be  understood  to  confirm  it. 

3dly.  Supposing  the  faculty  did  not  confirm  it, 
we  were  of  opinion,  the  judge  at  Durham  had  pro- 
perly confirmed  it  in  this  cause ;  for  by  dismissing 
Hopper  after  he  had  taken  a  view  of  the  chapel 
and  tombstone,  he  virtually  declared  it  was  legally 
and  properly  placed  there;  and  then  the  only 
question  would  be,  whether  he  had  used  his  dis- 
cretion properly  in  confirming  it ;  and  clearly  he 
bad,  for  from  the  evidence  it  appeared,  that  no  in- 
convenience arose  from  the  tombstone. 

4thly.  We  were  of  opinion  the  suit  was  com- 
menced in  a  wrong  form ;  a  prosecution  of  this 
sort  ought  to  be  by  articles ;  and  because  we  all 
thought  it  a  very  trifling  and  vexatious  suit,  we 
condemned  the  chapel-wardens  in  50/.  costs. 

(a)  Seager  v.  Bowie,  Deleg.  1  Addams,  541  ;  Bardin  and 
Edwards  v.  Calcott,  1  Hagg.  14.  Office  of  the  Judge  promoted 
by  Maidman  v.  Malpas,  1  Hagg.  205. 
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ARCHES  COURT  OF  CANTERBURY.  Jj-Pvj «** 

Trimly  Tens, 


Fitzgerald  against  Lady  Mart  Fitzgerald. 


Appeal  from  Consistory,  London,  on  a  Grievance. 


Dr.  Pinfold,  for  Mr.  Fitzgerald,  —  Lady  Mary  ******* 
brought  a  suit  against  her  husband  for  a  divorce,  bud  »  iuw«  to 
for  cruelty  and  adultery.    Cause  began  2d  session  Sh^wife.0™ 
of  Michaelmas,  1753 ;  By-day,  14th  December, 
bill  of  costs  for  63/.  taxed  against  him ;  2d  session 
Hilary,  1754, 100/.  allowed  on  account  for  alimony ; 
By-day,  Hilary,  another  bill  of  costs,  65/.  taxed  ; 
1st  session  Easter,  a  demand  for  more  money; 
•  2d  session  Easter,  10th  May,  that  demand  argued ; 
Fitzgerald  made  affidavit  that  he  was  not  able  to 
pay  it ;  the  demand  was  for  48/.  3*.  2d.  for  the 
expences  of  a  commission  for  examining  witnesses 
in  Ireland;  the  judge  decreed  him  to  pay  that 
sum  in  fourteen  days  from  that  order.    We  have 
appealed. 

Dr.  Paul,  contrik  for  Lady  Mary.  —  They  were 
married  14th  April  1747;  issue  born;  17th Octo- 
ber 1753  Citation  issued ;  1st  session  Michaelmas, 
appearance  given ;  2d  session,  libel  admitted ; 
marriage  confessed ;  a  negative  issue  to  the  rest ; 
motion  for  bona  ablata,  decreed  to  be  restored ; 
decree  for  answers  ;  gave  in  very  imperfect  ones ; 
fuller  offered.  Allegation  of  faculties  charged  an 
estate  of  1000/.  a  year;  answers  admitted ;  a  rent 
roll  of  900/.  a  year  ;  100/.  on  account,  allowed  for 
alimony ;  he  went  to  Ireland.    3d  session  Easter, 
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Menu      a  requisition  for  his  answers;   delays  and  ex- 
f!!!!l     pence  arose  from  him.      She  examined  several 

tS*£ vwoT  w^1168*68  m  Ireland ;  could  not  have  the  commis- 
Jd;  a.  sion  returned  till  she  had  paid  the  expenses  of  it, 
which  amounted  to  48/.  3*.  2d.  which  she  made 
affidavit  she  has  paid  ;  the  10QZ.  for  alimony  not 
yet  paid ;  he  has  been  in  contempt  in  every  step 
of  the  cause.  We  consent  the  cause  should  foe  re- 
tained ;  and  when  this  appeal  is  determined,  we 
shall  pray  the  cause  may  be  concluded.  She  had 
6000L  fortune,  and  he  made  a  settlement  on  her 
of  600/,  a  year. 

Act  10th  May  1 754,  from  which  he  appealed,  read . 

The  judge  decreed  Mr.  Fitzgerald  to  pay  the 
sum  of  46L  &.  2d.  for  the  expenses  of  the  Irish 
commission  in  fourteen  days*  The  praserttm  of 
appeal  from  condemning  him  in  the  said  costs, 
though  he  had  alleged  that  he  had  before  paid  65f. 
costs,  and  is  unable  to  pay  the  alimony,  as  ap- 
pears from  his  affidavit. 

Affidavit  of  Mr.  Fitzgerald. 
Swears  he  had  with  difficulty  paid  the  last  65/. 
costs,  and  cannot  at  present  raise  money  to  pay 
the  alimony* 

N.  jB.  It  was  admitted  that  Lady  Mary  had 
actually  paid,  for  the  Irish  commission,  48/.  9s.  2d. 

Dr.  Pinfold^  admitted  that  by  law  the  husband 
is  liable  to  pay  the  costs  of  suit  for  his  wife,  but 
the  Court  will  consider  a  man's  circumstances ; 
the  Chancellor  admonished  him  to  pay  costs  in 
fourteen  days. 
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Judgmekt  —  Sib  George  Lee.  tfmM* 

I  observed,  that  the  shortness  of  the  time  al- 

lowed  for  payment  was  no  part  of  the  appeal ;  they    j^S^i^Z, 
had  appealed  only  from  condemning  him  in  cost*,       '•>?  ** 
to  which  he  was  certainly  liable ;  I  pronounced, 
therefore,  against  the  appeal,  confirmed  the  de- 
cree, and  gave  45/.  costs  upon  the  appeal,  to  be 
paid  in  sixty  days. 


N.  B.  Though  Mr.  Fitzgerald  was  the  appel- 
lant, he  did  not  take  care  to  get  the  process  trans* 
mitted.  Lady  Mary,  to  expedite  her  cause,  was  at 
that  expence,  which  raised  her  proctor's  bill  of 
costs  so  high  upon  the  appeal. 


WiNCH&ow,  Administratrix  of  Smith,  against       bj-d«j, 

Smith,  JttI*8- 

Dr.  Jenmr,  forWinchlow. — Richard  Smith,  in  team  or 
deceased,  made  his  will,  appointed  his  daughter,  !&™'yf  .nil* 
Elizabeth,  executrix  and  residuary  legatee;  she  t^^p"-'" 
renounced  the  executorship ;  administration  cum  mooed  not  to 
testamcnto  granted  to  Bateman,  a  creditor,  he  is  r«iT*       J 
since  dead ;  and  then  administration  de  bonis  nan 
cum  testamento  was  granted  to  William  Smith,  de- 
ceased's brother.    Elizabeth  Smith  is  dead,  and 
has  made  her  sister,  Margaret  Winchlow,  execu- 
trix.    She  has  brought  a  cause  of  legacy  against 
William  Smith,  for  the  residue  of  Richard  Smith's 
estate,  which' vested  in  Elizabeth,  her  testatrix, 
and  has  called  him  to  give  in  an  inventory.    Wil- 
liam has  given  in  a  declaration  instead  of  an  in* 
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archer      ventory.    We  have  excepted  to  the  declaration, 

1     and  have  proved  that  he  has  omitted  to  charge 

J?JyT|Jj  himself  with  122/.  which  he  received  of  Leonard 
Jaij  8.  Bowles,  and  is  a  part  of  Richard  Smith's  residuary 
estate,  and  becomes  such  in  this  manner.  Wil- 
liam Cullen  made  his  will,  30th  July  1730,  and 
appointed  Richard  Smith,  the  deceased,  his  exe- 
cutor, and  gave  him  a  moiety  of  the  residue  of  his 
estate ;  Richard  took  probate,  and  after  his  death, 
William  Smith  took  administration  cum  testamento 
de  bonis  non  to  William  Cullen,  and  has  received 
said  122/.  from  Bowles,  who  was  executor  to  one 
Rasfield,  who  owed  said  sum  on  bond  to  Cullen, 
and  thereby  Richard  Smith's  estate,  who  was 
one  of  Cullen's  residuary  legatees,  is  entitled 
to  it.  We  pray  this  sum  may  be  decreed  to 
Winchlow. 

Dr.  Hay,  contra.  Richard  Smith  died  in 
1738.  On  23d  November  1738,  administration  cum 
testamento  was  granted  to  Bateman,  and  after  his 
death,  to  William  Smith.  Margaret  is  sister, 
executrix  and  residuary  legatee  to  Elizabeth 
Smith.  Distribution  has  been  made.  Cullen 
gives  many  legacies.  Admit  Smith  has  received 
the  122/.  as  administrator  to  Cullen,  but  he  has 
paid  it  away  in  satisfaction  of  Cullen's  debts  and 
legacies,  and  he  has  still  demands  on  him  upon 
Cullen's  account.  The  question  is,  whether  all 
Cullen's  debts  and  legacies  are  satisfied  ?  if  they 
are  not,  this  money  is  no  part  of  Richard  Smith's 
estate. 

For  Winchlow. 
Leonard  Bowles.  — Proves  payment  of  122/.  to 
Smith,  as  a  debt  due  to  Cullen's  estate  in  August 
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1750,  to  whom  Richard  Smith  was  one  of  the  re-      a*chbs 

• ,  ,  Court. 

siduary  legatees. 

Culleris  will. 
Gives  several  legacies  and  annuities,  and  then 
gives  half  the  residue  to  Richard  Smith  and  Ann 
his  wife. 


Bj-Day  after 

Trinitj  Term, 

Jnlj  8. 


Judgment  —  Sir  George  Lee. 
I  was  of  opinion,  William  Smith  ought  in  his 
declaration  to  charge  himself  with  this  122/.  but  I 
had  at  present  no  evidence  before  me  to  prove  that 
this  money  was  part  of  Richard  Smith's  estate,  I 
therefore  pronounced  that  the  declaration  was  not 
full;  ordered  him  to  give  in  a  fuller  declaration,  and 
to  charge  himself  with  the  said  sum  of  122/. ;  and 
rescinded  the  conclusion  of  the  cause,  to  give  op- 
portunity to  shew  that  a  moiety  of  the  said  sum 
belonged  to  Richard  Smith's  estate. 


Riler  against  Cousins. 


Jolj  8. 


Dr.  Pinfold,  for  Riler.  —  This  cause  came  ap-  a  teste*  of  th* 
pealed  from  Norwich,  upon  a  grievance,  and  was  JL^lww^the 
retained  here.     A  suit  at  Norwich  was  brought  by  Jjj*-  ,e*£t 
John  Cousins  of  Cherry  Marham  against  Riler,  of  ■»  the  found*-  • 

-  •  i      /•       ,*ji^  r*\  i    •  i  tion  of  hU  claim. 

the  same  pansh,  for  tithes.  Cousins  claimed  un- 
der a  lease  of  the  tithes  from  Mr.  Chapelow,  the 
vicar  of  the  parish,  and  pleaded  below  his  agree- 
ment with  Chapelow,  and  the  lease,  which  he  ex- 
hibited. Riler  pleaded  that  Chapelow  had  been 
non-resident  at  Cherry  Marham  above  eighty  days 
in  a  year,  and  therefore,  by  statutes  of  Elizabeth, 
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Covet. 

Bp-Itey  alter 
TxuuAjTtia, 


the  lease  waa  void.  The  judge  below  rejected  this 
allegation,  and  then  ordered  the  original  lease  and 
agreement  to  be  delivered  out  of  court,  factd  regis- 
trations Riler  appealed,  and  this  Court  pro- 
noanced  for  the  appeal  on  both  points*  and  retained 
the  cause.  Monitions  were  decreed  against  Cou- 
sins, and  his  proctor,  and  against  the  register  and 
Chapelow,  the  vicar,  to  bring  in  the  lease  and 
agreement.  In  return  to  the  monition,  they  have 
exhibited  affidavits  to  shew  the  persona  admonished 
have  not  the  lease  and  agreement  in  their  custody. 
Tbe  question  i»y  whether  those  affidavits  are  satis- 
factory? 

Dr.  Paul,  eoniri  foe  Cousins.  —  Edward  Cha- 
pelow is  vicar  of  Marham.  Cousins  has  brought 
a  suit  for  tithes  as  his  lessee.  Riler  pleaded  tbe 
lease  was  void  by  statutes  13  k  18  Eliz.  c.  20. 
Consequence  of  admitting  the  allegation  that  no 
tithes  can  be  paid.  By  Clark's  Prax.  tit.  104,  in- 
struments are  to  be  delivered  out  factd  registra- 
tion. 


Affidavit  for  John  Cousins. 
Says  he  delivered  the  lease  and  agreement  to 
Spendlove,  his  proctor r  and  knows  not  where  they 
are  now,  unless  Chapelow  ha»  them. 

2.  Edward  Chapelow.  —  Neither  the  lease  or 
agreement  were  for  four  months  before,  or  at  the 
time  tbe  monition  was  served,  in  deponent's  hands, 
and  he  does  not  know  where  they  are. 

3.  Spendlove.  —  When  the  Court  had  decreed 
them  to  be  delivered  out,  they  wese  delivered  to 
Chapelow. 

4.  Henry  Field,  register.  — The  lease  and  agree- 
ment are  not  in  deponent's  custody. 
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JvaoMxat  —  Sir.  Gjbqkqe  Lxe.  auhu 

I  said  Cousins  had  no  tide  hut  under  the  lease 

and  agreement,  if  be  Ad  oat  produce  theat,  he  ^-^r^ 
could  make  out  bo  rig&t  to  the  tithe* ;  I  thcaefcce      J,1J  *• 
decreed  Rfler  to  bei  dismissed  from  thi&  suit,  mn 
less  the  original  lease  and  agreement  were  brought 
into  the  registry  of  the.  Arches  by  the  first  day  of 
next  tern* 


aMBaS9HBHBB9BB9BBaSBKS9Bft 


PREROGATIVE  COURT  OF  CANTERBTJRT. 


•*+**-^  >    MMW     t 


HlBBEN  against  CaUEMBEBG.  Bj-Dtjrter 

Trinity  Term, 
Jnlj  10. 

Dr.  Simpson,  for  Hihtaeo, — Hibben  prays  that  a  ptrtj  in  »>©.- 
Calemberg  may  proceed  to  propound  her  interest  !?m£Ltntfo!i 
and  give  in  an  allegation  for  that  purpose ;  other-  pro*j£™trla 
wise,  that  administration  to  General  Frampton  may  intcre^I1?iU  !l* 
be  granted  to  her  as  sister  of  the  half- blood  and  » question,  h«» 
next  of  kin*     In  a  former  cause,  Mrs.  Henrietta  e*ubluhcd  hcr 


own. 


Calemberg,,  as  cousin-germaa  once  removed  op<- 
posed  deceased's  will,  which  was  propounded  by 
Mrs.  Grace,  as  executrix.  The  will  was  pro- 
nounced against  in  this  Court,  and  adminstration 
decreed  to  Calemberg,  who  was  confessed  by 
Grace  to  be  next  of  kin.  Grace  appealed  from 
this  sentence,  and  it  was  affirmed  by  the  Dele- 
gates. The  present  cause  began  between  Hibben 
and  Calemberg,  by  a  caveat  entered  by  Sherman, 
a  creditor.  Hibben:  warned  it,  prayed  the  aril- 
ministratmn  to  be  granted  to  her  as  sister.  Tyn- 
dall  voluntarily  interposed,,  and  alleged  CaleizL- 
berg  to  be  deceased's  first  cousin  once  removed. 
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PtitooATiYB  and  next  of  kin,  and  that  adminsitration  was  de- 

COUHT. 

creed  to  her,  and  prayed  Hibben's  answer.  Caesar, 

&5Txt£  forHibben,  denied  Calemberg's  interest.  Tyndall 
jniy  10.  gaid  he  would  propound  Calemberg's  interest,  and 
denied  Hibben's.  Judge  assigned  to  hear  on  ad- 
mission of  Tyndall's  allegation.  Tyndall  now 
says,  his  client  is  in  possession  of  a  decree  for  the 
administration,  and  he  is  not  bound  to  propound 
her  interest.  We  say  Calemberg's  interest  was 
never  in  debate  in  the  former  cause ;  that  Hibben 
was  no  party  to  that  cause,  and  that  the  decree  of 
the  administration  to  Calemberg  was  only  a  com- 
mon decree.  We  insist  that  both  by  law  and  the 
assignations  of  the  Court,  Tyndall  is  obliged  to 
propound  his  clients  interest,  and  that  we  have  a 
right  to  what  we  pray. 

Dr.  Jenner,  for  Calemberg.  —  Administration 
was  decreed  to  Calemberg,  and  that  decree 
affirmed  in  the  Delegates.  The  remission  was 
brought  in,  and  the  Court  decreed  to  proceed 
according  to  the  tenor  of  former  acts.  Hibben, 
then  prayed  administration.  Parties  mutually  de- 
nied each  other  s  interest.  Calemberg  was  there- 
by admitted  to  be  a  contradictor.  The  Court  has 
made  no  assignation  on  us  to  propound  our  inte- 
rest. We  have  an  allegation  drawn,  but  we  are 
not  obliged  to  give  it  in. 

Acts  read. 

By-day  after  Hilary  Term,  28th  Feb.  1 754.— On 
the  remission  being  brought  in,  the  Court  decreed 
to  proceed  according  to  the  form  of  former  acts. 
Tyndall  alleged  his  client  to  be  cousin-german 
once  removed  to  deceased,  and  that  administra- 
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tion  had  been  decreed  to  her.     Both  proctors  de-  prerogative 

nied  each  other's  interest.  1 

4th  April,  Tyndall  asserted  he  gave  an  allega-  ^^*^T 

tion.  July  10.  ' 

1  Sess.  Easter.  —  On  admission  of  Tyndall's 
allegation.  Judge  admitted  Caesar's  allegation ; 
continued  the  assignation  as  to  Tyndall's  allega- 
tion. 

4th  Sess.  Easter. — Tyndall  declared  he  waved 
giving  any  allegation  at  present  on  petitions  of  both 
proctors. 

Dr.  Simpson,  for  Hibben.  —  Three  Questions. 
1  st.  Whether  we  have  not  a  right  by  law,  to  call 
Calemberg  to  propound  her  interest  ?  2nd.  Whe- 
ther her  proctor  is  not  bound  by  the  assignations 
of  the  Court  to  propound  it  ?  3rd.  Whether  if  she 
does  not  propound,  we  have  not  a  right  by  law  to 
have  the  administration  ?  The  former  cause  can- 
not affect  Hibben,  because  she  was  not  a  party. 
Administration  was  decreed  to  Calemberg,  on  an 
assertion  only  that  she  was  next  of  kin ;  no  proof 
was  made  thereof;  that  decree  is  incomplete,  be- 
cause administration  was  not  under  seal,  and  may 
be  reversed.  We  shall  be  entitled  to  administra- 
tion if  we  can  shew  never  so  remote  a  relationship, 
because  Calemberg  has  shewn  no  relationship. 
On  the  4th  April,  Court  assigned  to  hear  on  the 
admission  of  Tyndall's  allegation,  which  was  to 
propound  Calemberg's  interest.  He  and  Dr.  Pin- 
fold and  Dr.  Hay,  counsel  with  him,  insisted  much 
that  though  when  a  person  is  in  actual  possession 
of  letters  of  administration  under  seal,  he  may 
not  be  obliged  to  propound  his  interest,  yet  in 
this  case,  the  matter  was  a  res  integra,  because  the 

vol.  i.  u  u 
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pm*o«ativb  Court  has. gone  no  further  than  to  decree  adminis- 

Court. 

1     tration  to  be  granted  to  Calemberg, 

Bj-Dtj  after 

Trinity  Term,  ' 

joijio.  Judgment  —  Sir  George  Lee. 

But  I  was  of  opinion,  Tyndall  was  not  obliged 
by  the  assignations  of  the  Court  to  propound  his 
client's  interest.  I  had  not  ordered  him  to  do  so. 
I  had  only  assigned  to  hear  on  the  admission  of  an 
allegation,  which  he  asserted  he  would  give ;  but 
notwithstanding  that  assertion,  he  was  at  liberty 
to  alter  his  mind,  and  not  give  it.  Secondly,  I 
was  of  opinion,  he  was  not  obliged  by  law,  be- 
cause my  sentence,  which  decreed  the  administra- 
tion to  Mrs.  Calemberg,  was  become  irreversible, 
because  it  was  confirmed  by  the  Court  of  Dele- 
gates, whose  decree  was  a  bar  to  all  the  world 
against  objecting  to  Calemberg's  right  to  have  the 
administration,  unless  a  nearer  relationship  than 
she  claimed  could  be  proved.  Indeed,  if  Hibben 
can  prove  herself  to  be  sister  to  the  deceased,  the 
decree  for  the  administration,  both  in  this  Court 
and  in  the  Delegates,  will  be  void  by  the  statute, 
which  precisely  requires  the  ordinary  to  grant  ad- 
ministration to  the  next  of  kin ;  but  unless  Hib- 
ben proves  herself  to  be  nearer  of  kin  to  deceased 
than  Calemberg  suggests  herself  to  be,  the  decree 
of  the  administration  to  Calemberg  must  stand  un- 
shaken, and  administration  cannot  be  granted  to 
any  one  else,  and  consequently  it  is  quite  unneces- 
sary for  Calemberg's  proctor  to  propound  her  inte- 
rest, which  is  established  by  a  sentence  of  the 
supreme  court ;  and  therefore  I  rejected  Caesar's 
petition.  He  protested  of  appealing,  but  did  not 
appeal. 
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Prerogative 
Court*. 


Franco  and  Franco  against  Alvarenza.        CtJ"*  ^ 

Dr  Paul  for  Alvarenza.— Daniel  de  Flores  alias  %£££?* 
de  Pardo  died  in  1752,  indebted  to  Isaac  Lusitano  **™»  thewn-  • 

ttoo6  of  th« 

de  Pinna  585/.  5s.  and  upwards.      De  Pinna  took  coqn  ©f  Pwo- 
benefit  of  an  insolvent  act  as  a  bankrupt,  and  Alva-  Su  •  ™w,w 
renza  was  appointed  his  assignee.      Upon  affida-  {J^^1!!^! 
vits  from  De  Pinna  and  Alvarenza  of  the  debt,  this  lew  •■*•■«■• 
Court,  on  6th  November  1752,  decreed  acommis-  ™«wgb"ed©ne 
sion  of  appraisement  and  inspection,  returnable  h*£%!"w 
the  last  session  of  that  term.   Messrs.  Franco,  who 
were  the  executors  of  De  Flores,  afterwards  made 
affidavits  in  answer  to  those,  and  opposed  the  com- 
mission of  appraisement  going  under  seal :  on  30th 
January  1753,  on  hearing  counsel,  the  Court  was 
of  opinion  the  decree  made  on  the  6th  of  Novem- 
ber preceding,  for  a  commission  of  appraisement 
was  absolute  and  conclusive,  and  as  Franco  had 
not  appealed  from  it,  ordered  the  commission  to  go 
under  seal,  and  to  be  returned  the  15th  March  fol- 
lowing :  from  this  last  order  they  appealed  to  the 
Delegates,  who,  on  the  25th  June  1754,  affirmed 
the  decree  of  this  Court,  and  remitted  the  cause. 
We  are  now  absolutely  entitled  to  the  commission 
of  appraisement  by  the  sentences  of  both  Courts ;  a 
debt  of  585/.  5s.  and  upwards  is  sworn  to;  the  affi- 
davit of  debt  needs  not  set  forth  the  exact  sum  that 
is  due,  for  any  sum  is  sufficient  to  entitle  to  a  com- 
mission of  appraisement.     They  have  tendered 
585/.  5s.  with  costs,  if  any  are  due  by  law.     This 
tender  comes  too  late,  for  the  commission,  is  abso- 
lutely decreed,  and  the  Court  can  but  vary  the 
decree.    The  question  is,  whether  the  tender  now 
is  sufficient  ?     Doubtful  whether  it  would  have 
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PftimooATiYi  been  sufficient  even  in  initio  litis,  for  the  debt  is 

. 1      sworn  to  be  585/.  5s.  and  upwards  :  a  tender  must 

CtWjj?*J'    be  with  costs. 

Dr.  Hay,  same  side.  —  The  Court  has  pro- 
nounced for  Alvarenza's  interest;  appraisement 
was  decreed  on  6th  November  1752,  without  op- 
position from  the  executors,  and  Messrs.  Franco 
were  admonished  to  produce  the  effects.  On  30th 
January  1753,  this  Court  was  of  opinion  the  de- 
cree of  6th  November  was  absolute,  and  confirmed 
€  it.    The  Delegates  held  that  the  decree  of  this 

Court  was  right,  but  if  it  had  been  erroneous,  they 
could  not  have  reversed  it,  because  the  appeal  was 
not  interposed  in  due  time,  and  therefore  remitted 
the  cause  for  this  Court  to  proceed  according  to 
the  tenor  of  former  acts.  This  Court  cannot  alter 
the  decree  of  the  Court  of  Delegates ;  the  tender 
is  not  sufficient,  because  not  made  absolutely  with 
costs.  Without  our  consent  the  Court  cannot 
vary  the  decree  already  made  for  a  commission  of 
appraisement.  This  Court  is  now  ministerial. 
This  tender  is  not  of  the  whole  demanded,  for  the 
affidavit  says  585/.  5s.  and  upwards. 

Dr.  Simpson,  contra,  for  Messrs.  Franco. — Now 
the  cause  is  remitted,  it  stands  in  the  same  state 
in  this  Court  as  if  there  had  been  no  appeal.  By 
the  money  being  paid  into  Court,  Alvarenza's  in- 
terest is  extinguished  ;  he  is  no  longer  a  creditor  to 
the  deceased,  and  therefore  has  not  any  right  to  a 
commission  of  appraisement.  The  word  "  upwards  " 
does  not  ascertain  any  sum.  Last  term,  in  the  case 
of  Mordecai  and  Mason,  an  inventory  and  account 
was  decreed  ;  the  executor  offered  to  pay  the  debt. 
The  Court  said  the  creditor  had  no  interest,  since 
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an  offer  was  made  of  paying  her  debt :  the  inten- 
tion of  the  Court's  decree  is  satisfied  by  this  ten- 
der, and  no  costs  are  due  by  law. 

Dr.  Pinfold,  same  side. — If  we  could  have 
made  this  tender  on  30th  January  1753,  or  after- 
wards in  the  Delegates,  we  may  offer  it  now. 

Judgment  —  Sir  Georgje  Lee. 
I  was  of  opinion  the  tender  was  sufficient  as  to 
the  sum ;  the  word  "  upwards  "  implied  nothing 
certain,  and  if  the  full  debt  had  not  been  set  forth 
in  the  first  affidavit,  De  Pinna  might,  after  the  ten- 
der was  made,  have  made  a  further  affidavit  as  to 
the  quantum  of  the  debt;  and  the  tender  was  made 
in  the  usual  manner  with  costs,  if  any  are  due  by 
law ;  that  by  the  tender  Alvarenza's  interest  was 
extinguished :  and,  with  respect  to  his  debt,  he 
had  greater  relief  by  the  payment  of  it  than  he 
could  have  by  a  commission  of  appraisement,  which 
would  only  give  him  a  constat  of  the  estate ;  and 
therefore,  as  to  any  purposes  that  were  avowed, 
and  which  this  Court  could  take  notice  of,  he  had 
the  full  effect  of  the  former  decree ;  the  cause  stood 
now  in  the  same  light  as  if  there  had  been  no  ap- 
peal. I  could  have  received  the  tender  originally, 
and  nothing  barred  me  from  receiving  it  now.  I 
therefore  pronounced  that  the  tender  was  sufficient; 
that  thereby  Alvarenza's  interest  was  extinguished, 
and  he  was  not  now  entitled  to  have  a  commis- 
sion of  appraisement  under  seal ;  but,  because  the 
tender  was  made  late,  I  condemned  Messrs. 
Franco  in  3/.  Cs.  8d.  for  the  costs  of  the  monition, 
and  their  proctor  undertook  to  pay  the  register  the 
poundage  for  the  said  money  tendered,  and  paid 
into  his  hands. 


Prerogative 
Court. 

Caveat  Day, 
July  SI. 
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ptEBooATin      jy.  B.  Franco,  in  the  act  of  Court,  offered  to 

Court. 

exhibit  an  inventory. 

C* jSj %\*  -^  B*  After  the  Court  was  up,  Alvarenza  and 
Mr.  Crespigny,  his  proctor,  attended  me  in  my 
chamber,  and  prayed  the  money  might  be  ordered 
to  be  paid  out  of  court  to  him,  and  said  they  did 
not  move  it  in  Court,  because  they  were  appre- 
hensive, notwithstanding  the  tender,  Franco  would 
stop  the  money  in  the  hands  of  the  Court,  by  in- 
junction from  Chancery,  on  suggestion  that  there 
was  no  real  debt  due  to  De  Pinna ;  but  I  said  that, 
if  that  happened,  they  might  apply  again  to  the 
Court  to  issue  out  the  commission  of  appraisement, 
but  I  could  not  properly  order  the  money  to  be 
paid  out  of  Court,  till  notice  was  given  to  the  ad- 
verse proctor  to  be  present  at  such  order. 


Bj-Dtj after      Killican  against  Lord  Parker  and  Others. 

Trinity  Term, 
Jul j  SI. 

AiitMtuneiiur;  Jonathan  Blackwell,  Esq.  deceased,  left  Lord 
br^"h"nto°tbe  Parker  and  others,  his  great-nephews  and  next  of 
SlrtfwtoLn.  kin;  ma(*e  his  will,  dated  2d  January  1744,  and 
quint  a  do-  appointed  Samuel  Killican  residuary  legatee,  and 
©funH,  and  to  made  a  duplicate  thereof ;  Killican  brought  in  the 
•  t  "uLnurj™  will  and  prayed  probate ;  Lord  Parker  and  others 
ptper#  entered  caveat,  and  prayed  scripts  and  scrolls; 

Killican  with  an  affidavit  of  scripts,  brought  in  a 
former  will,  and  set  forth  that  he  had  in  his  cus- 
tody an  exact  duplicate  of  the  will,  which  he  was 
*  ready  to  produce  whenever  the  court  should  order, 
but  declined  bringing  it  in,  upon  suggestion  that 
the  deceased  made  duplicates  for  the  greater  secu- 
rity, and  if  they  should  both  belodged  in  the  same 
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place,  that  security  would  be  defeated  ;  and  fur-  p«««ooati?e 

ther  suggested,   that  the  will  contained  real  as 1 

well  as  personal  estate,  and  he  wanted  that  dupli-    5*2^^r. 
cate  to  prove  it  in  Chancery ;  Lord  Parker  prayed       J»'j  «• 
he  might  be  obliged  to  bring  in  the  duplicate,  for 
observations  may  arise  upon  the  view  of  it. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  nothing  was  offered  on  the  part 
of  Killican,  but  what  may  not  be  suggested  in  every 
case ;  that  as  to  proving  it  in  Chancery,  the  course 
was  for  the  officer  of  this  Court  tQ  attend  with  the 
will  for  that  purpose ;  that  if  it  was  to  be  lodged  in 
Chancery,  he  could  not  perform  his  offer  of  at- 
tending with  it  at  all  times  this  Court  should  re- 
quire ;  that  it  was  the  constant  rule  to  bring  in  all 
testamentary  papers  when  required,  and  that  a 
duplicate  is  part  of  the  will.  I  ordered  it  to  be 
brought  in,  which  was  done  accordingly. 


END  OF  VOL.  I. 
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ADM1NSTRATION. 

Granted  to  an  uncle  in  preference  to  a  creditor,  10. 

To  the  guardian  of  a  minor  in  preference  to  a  widow,  35. 

To  a  daughter  who  had  succeeded  in  setting  aside  a  will, 

in  preference  to  a  widow,  36  n. 
To  a  guardian  appointed  by  a  minor  of  ten  years  old,  in 

preference  to  an  aunt,  135. 
To  a  widow  who  had  married  again,  36. 
Generally  granted  to  the  largest  interest,  179. 
An  application  for ajoint  administration,  rejected,  349  «. 
Creditors  have  no  right  to  interfere  in  the  grant  of  an 

administration,  between  the  widow  and  the  next  of 

kin,  3G. 
Creditors  have  not  by  law  any  title  to  an  administra- 
tion, 552. 
A  party  in  possession  of  an  administration  is  not  bound 

to  propound  his  interest,  till  the  party  calling  in  the 

grant  has  propounded  his,  655. 
Granted  to  a  second  person,  without  any  revocation  of  the 

first  grant,  the  first  administrator  having  become  a 

lunatic,  625 
Which  has  been   decreed  after  a  caveat,  is  not  to  be 
vol.  r.  xx 
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ADMINISTRAT10N,-cowri«n*d, 

barred  from  passing  the  seal  by  the  entry  of    a 
second  caveat,  341 . 

If  not  appealed  from,  within  fifteen  days  from  the  decree, 
no  appeal  will  lie  from  the  act  of  setting  the  seal  to 
it,  194. 

Revoked,  which  had  been  improperly  granted  by  an 
Archidiaconal  court,  159. 

Revoked,  which  had  been  granted  on  false  pretences, 
14.414. 

Revoked,  on  the  production  of  a  will,  13. 

De  bonis  granted  to  the  next  of  kin  of  the  wife,  in  pre- 
ference to  the  representative  of  the  husband,  178. 

Which  had  been  granted  to  a  brother,  revoked  on  the 
application  of  a  minor  son,  122. 

Which  had  been  granted  to  acousin-german,  revoked  on 
the  application  of  a  sister,  123. 

Granted  to  the  attorney  of  an  executor,  is  revocable  at 
the  application  of  the  executor  himself,  403. 

Cum  testamento  annexo  : 
Granted  to  the  residuary  legatees,  124. 
Which  had  been  granted  to  a  next  of  kin,  not  allowed 
to  be.  called  in  by  residuary  legatees,  who  had  notice 
of  the  grant,  174. 

Granted  of  a  nuncupative  will,  168. 344. 

The  executrix  of  an  executor  is  entitled  to  an  administra- 
tion cum  testamento  annexo,  in  preference  to  the 
widow  of  the  original  testator,  343. 

Pendente  lite : 

Ought  not  to  be  granted  without  special  cause,  209. 
Granted  jointly  to  the  nominees  of  the  parties  litigant, 

336. 
Granted  to  the  nominee  of  the  son,  in  preference  to  the 
nominee  of  the  widow,  the  son  and  widow  being  the 
patties  contesting  suit,  336. 
Granted  to  a  person  who  was  indifferent  to  the  parties 
litigant,  who  was  a  housekeeper,  and  who  gave  se- 
curities in  double  the  value  of  the  estate,  357. 
Where  two  persons  claimed  to  be  widow  to  the  intestate, 
granted  to  the  nominee  of  the  one  who  was  cohabit- 
ing with  him  at  the  time  of  his  death,  354. 
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ADMINISTRATION  BOND. 

Creditor  has  no  interest  in  an  administration  bond,  and 
consequently  has  no  right  to  litigate  the  amount  of 
the  security  to  be  given,  or  to  require  the  sureties  to 
justify,  387. 

Sufficient  if  both  the  sureties  together  are  worth  the  sum 
mentioned  in  the  administration  bond,  431. 
ADMINISTRATOR 

Is  bound  to  give  an  inventory,  15. 

May  be  called  upon  for  a  more  full  inventory,  51. 

Who    has  fully    administered,   is  entitled   to    be    dis- 
missed, 52. 
AFFIDAVITS, 

In  causes  should  be  made  before  surrogates  or  commis- 
sioners, appointed  by  the  court,  338. 
ALIMONY. 

Not  to  be  fixed  by  the  court  before  the  husband  has 
given  an  answer  to  the  wife's  allegation  of  facul- 
ties, 38. 

Allotted  pending  suit,  418. 

Must  be  paid  before  the  hearing  of  a  cause,  573. 
ANSWERS, 

May  be  reformed  if  redundant,  274,  571. 

Sufficiently  full,  417. 

Cannot  be  insisted  upon  when  they  will  criminate  the 
party  giving  them,  620. 
APPEAL. 

An  appeal  must  be  from  a  sentence  and  not  from  an  order 
to  carry  a  sentence  into  execution,  539. 

When  an  appeal  is  remitted,  the  cause  stands  on  the 
same  footing  as  before  it  was  interposed,  660. 

On  a  grievance,  must  be  heard  on  the  same  acts  as  in  the 
court  below,  628. 
ARCHES  COURT 

Will  allow  original  papers  to  be  delivered  out  Jactd  regis- 
tratione,  and  upon  an  understanding  that  they  shall 
be  attended  with,  at  the  hearing  of  the  cause,  215. 
ARTICLES. 

The  proceedings  against  a  person  for  improperly  erecting 
a  tombstone  in  a  churchyard,  ought  to  be  by  arti- 
cles, 648.     * 

x  x  2 
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BRAWLING. 

Case  of  brawling  established,  265. 

CANONS. 
The  Canons  of  1603,  do  not  bind  the  laity,  437. 

CHAPELS 

Are  subject  to  the  mother  church  till  a  special  exemption 

can  be  shewn,  153.  155. 
A  chapel  of  ease  does  not  cease  to  be  such  from  having 

sacraments  and  burials,  155. 
Is  built  for  the  convenience  of  the  parishioners  who  dwell 

at  a  distance  from  the  church,  156. 

CHURCHWARDENS, 

To  be  elected  by  the  parish,  153. 155. 

Not  exempt  from  the  jurisdiction  of  the  ordinary,  128. 

To  inspect  the  morals  and  behaviour  of  the  parishioners, 

as  well  as  to  take  care  of  the  goods  and  repairs  of 

the  church,  129. 
CODICIL 

Pronounced  against  for  want  of   sufficient  legal  proof, 

331. 

COMISSARIES 

Were  instituted  for  the  ease  of  the  subjects  who  could 
not  conveniently  resort  to  the  Consistory,  400. 
COMPETENCY 

Of  witnesses,  considered,  145,  146.  191  w.  195,  196. 
COMMISSION  OF  APPRAISEMENT. 

If  decreed  in  the  presence  of  a  proctor  of  the  adverse 
party,  and  not  objected  to,  although  it  be  not  to 
pass  the  seal  for  10  days,  cannot  be  called  in  ques- 
tion before  the  seal  is  affixed,  because  in  that  case  the 
sealing  is  a  mere  ministerial  act  of  an  under-officer, 
193. 
Granted,  515. 
Expenses  of,  to  be  paid  out  of  the  estate,  409. 

COMMISSION  OF  DELEGATES, 

An  application  to  include  Lords  Spiritual  and  Temporal 
in  a  commission  of  Delegates,  rejected,  514. 

CONCLUSION 

Of  a  cause  rescinded,  10. 
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COPIES, 

Not  entitled  to  the  same  credit  as  original  deeds,  215. 
COPYHOLDERS, 

Not  within  the  stat.  12  Car.  2.  c.  24,  and  consequently  it 
is  not  competent  to  them  to  dispose  of  the  custody 
of  their  infants,  136.  n. 
CURACIES, 

Augmented  by  Queen  Ann's  bounty,  are  in  many  respects 
placed  on  the  same  footing  with  presentative  bene- 
fices, 38.  156. 
CUSTOM, 

Void,  if  unreasonable,  395, 396,  397,  398. 

Ought  to  be  proved  in  the  Ecclesiastical  court  for  forty 
years,  205.  209. 

Of  the  realm,  cannot  be  taken  away  but  by  act  of  Parlia- 
ment. 353  n. 

By  the  custom  of  England,  every  parishioner  may  be 
buried  in  any  common  part  of  a  church  or  chapel,  on 
paying  the  accustomed  fee  for  breaking  the  soil,  39 1  //. 

Of  London,  if  intended  to  be  relied  on,  must  be  pleaded, 
402. 

Custom  or  composition  may  oust  a  minister  of  his  right 
to  appoint  a  minister  to  a  chapel  of  ease  within  his 
parish,  158. 

DECLARATION. 

A  declaration  given  instead  of  an  inventory  held  not  to 

be  sufficiently  full,  653. 
Extra-judicial  declarations  are  allowed  to  be  the  slightest 
species  of  evidence,  250. 
DEEDS. 

Made  by  a  person  in  a  weak  condition,  declared  void  by 
the  Court  of  Chancery.  256. 
DEPRIVATION. 

A  proceeding  against  a  parish  clerk  for  deprivation,  ough 
to  be  plenary  and  by  articles,  353. 
DIVINE  SERVICE. 

Irreverent  behaviour  during  divine  service  not  proved,  437. 
DIVORCE. 
Established  by  reason  of  cruelty,  30. 
Established  by  reason  of  adultery,  536. 
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DUPLICATE 

Is  part  of  a  will,  662. 

The  obliteration  of  one  duplicate  does  not  destroy  ano- 
ther unless  it  appears  that  the  testator  had  such 
an  intention,  424  n. 

ECCLESIASTICAL  COURT, 

To  what  extent  the  sentence  of  the  Ecclesiastical  court 
is  binding  on  other  courts,  17  n. 
EXCOMMUNICATION 

May  be  done  by  interlocutory,  but  is  better  done  by 
schedule,  385. 

A  doctor  of  laws  is  empowered  by  statute  to  excommuni- 
cate, 384  and  n. 

An  excommunication  published   in  a  place  where  the 
party  excommunicated  does  not  reside,  is  irregular, 
385. 
EXECUTOR. 

The  executor  of  an  executor  is  entitled  to  an  administra- 
tion oUm  testamento  annexo  in  preference  to  the 
widow  of  the  original  testator,  343. 

The  executor  of  an  executor  who  has  acted  under  a  will, 
cannot  renounce  the  execution  of  it,  557  and  w. 

Is  by  course  of  law  bound  to  give  an  inventory,  573. 
EXHIBITS 

May  be  proved  by  the  admission  of  the  proctor  of  the 
adverse  party,  532. 

May  be  good  to  prove  the  identity  of  a  party,  but  not 
pleadable  as  evidence  to  prove  a  marriage,  347. 

The  certificate  of  a  marriage  is  not  evidence,  441. 

FEE. 

A  christening  fee  is  not  due  to  a  parson  who  does  not 

christen  a  child  although  he  be  the  parson  of  the 

parish,  341.  396. 
Is  not  due  to  a  parson  who  does  not  perform  the  ceremony 

of  marriage,   though   the  parties  married  be    his 

parishioners,  397. 
Is  not  due  to  a  parson  for  the  burial  of  a  parishioner  which 

does  not  .take  place  within  his  parish,  395. 
To  physicians  is  merely  honorary,  133. 
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GAVELKIND. 

If  gavelkind  is  intended  to  be  set  up  it  must  be  pleaded, 
because  it  is  lex  loci  and  not  lex  terra,  581. 

HANDWRITING. 

Comparison  of,  101.  236  and  n.  260. 

IMPERFECT  PAPERS 

Not  admitted  to  probate,  167.  431. 
Will  not  revoke  a  regularly-executed  will,  427  n. 
INCUMBENT 

Has  of  common  right  the  nomination  of  ministers  to 

chapels  of  ease  within  his  parish,  150.  157. 
But  there  may  be  exceptions  to  this  rule,  156. 
INTEREST 

In  a  pedigree  cause  established,  524. 
INTERVENTION. 

A  party  cannot  intervene  who  has  not  an  interest  in  the 

suit,  600. 
INVENTORY. 

Refused  to  a  physician  who  called  for  it  as  a  creditor  on 

account  of  unpaid  fees,  103. 
Granted  at  the  suit  of  a  creditor,  47 1 . 
There  ought  to  be  a  clear  constat  of  the  debt  before  an 

inventory  is  decreed  at  the  suit  of  a  creditor,  338. 
If  a  creditor  swears  to  a  certain  sum  due  to  him,  he  is 

entitled  to  an  inventory,  570. 
May  be  decreed  to  be  more  full,  624. 
The  court  has  no  jurisdiction  to  decree  an  inventory  of 

a  leasehold  estate  under  lives  which  is  holden  on 

mortgage,  431. 
Nor  to  a  person  who  has  not  established  an  interest  in 

the  property,  444. 
A  right  to  call  for  an  inventory  may  be  barred  by  a  release, 

526. 
Question  raised,  whether  objections  to  an  inventory  must 

be  pleaded  in  an  allegation,  348. 
JACTITATION  OF  MARRIAGE. 
Not  established,  16.  59. 
The  sentence  of  a  spiritual  court  in  a  suit  for  jactitation 

of  marriage  is  not  conclusive  evidence  to  bar  the 
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JACTITATION  OF  MARRlAGE,-*ontinued. 

House  of  Lords  from  proving  the  marriage  on  an  in- 
dictment for  polygamy,  16  w. 

LEGACY. 

If  a  legacy  be  devised  generally  it  carries  interest  from  a 
year  after  the  testator's  death,  198. 

If  time  be  annexed  to  the  legacy  itself,  not  to  the  pay- 
ment of  it,  it  becomes  a  lapsed  legacy  should  the 
legatee  die  before  the  time  expires,  198  n. 

Pronounced  for,  416. 

Must  be  paid  by  the  executor  if  there  be  sufficient  proof 
ofassets,  443.576. 

Cannot  be  recovered  when  an  executor  pleads  plenfe  ad- 
ministravit,  and  exhibits  an  inventory,  637. 

MARRIAGE. 

Suit  for  jactitation  of,  16. 59. 

The  effect  of  such  a.  sentence  in  such  a  suit  considered, 
16  n. 

Whether  necessary  that  marriage  should  be  solemnized  by 
a  person  in  holy  orders,  28, 29. 

A  contract  of  marriage  proved,  53. 

Ordered  to  be  solemnized  in  facie  ecclesia  within  sixty  days 
from  the  date  of  the  sentence,  53. 

At  the  Fleet,  established,  599. 

At  the  Fleet,  not  sufficiently  proved,  640. 

Pronounced  null  by  reason  of  a  former  marriage,  622. 

Plea  of  a  prior  marriage  is  good  ground  forstaying  proceed- 
ings in  a  suit  for  divorce  by  reason  of  adultery,  620. 

May  be  proved  by  circumstantial  evidence,  and  public 
owning,  271.  441. 

Proved  in  opposition  to  the  evidence  of  the  minister  who 
was  asserted  to  have  solemnized  it,  259. 

Where  a  prior  marriage  is  pleaded  in  bar  to  the  interest  of  an 
asserted  widow  claiming  administration  to  her  hus- 
band, strict  proof  of  such  marriage  must  be  required, 
572. 

When  a  fact  of  marriage  is  established,  the  husband  is 
liable  to  pay  for  the  maintenance  of  his  wife  pending 
suit,  and  for  the  costs  of  the  suit,  21 1. 214. 
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-    And  that  too  in  cases  of  impotency,  211. 
And  in  all  cases  of  nullity  of  marriage,  212. 

MEMORANDA 

On  the  back  of  a  letter  admitted  to  probate,  13. 
MINOR. 

A  minor  of  ten  years  old  may  appoint  a  guardian  to  take 
administration  to  his  intestate  father,  135. 

MONUMENT, 

If  improperly  erected  in  a  church,  may  be  taken  down  un- 
der the  direction  of  the  ordinary.  648. 

If  erected  without  competent  authority,  may  be  con- 
firmed by  a  faculty,  648. 

PARISH  CLERK. 

If  nominated  by  the  incumbent,  is  a  spiritual  officer.  If 
by  the  parishioners  (by  custom)  is  a  temporal  officer, 
364. 

Cannot  be  proceeded  against  summarilyin  a  criminal  suit, 
353. 

May  execute  his  office  without  the  licence  of  the  ordinary* 
354. 

Cannot  proceed  in  the  Court  of  Arches  and  Court  of 
King's  Bench  at  the  same  time,  461. 

The  licence  of  a  parish  clerk  may  be  revoked  for  fornica- 
tion, 565. 

PHYSICIAN. 
A  physician  cannot  claim  as  a  creditor  on  the  estate  of  an 
intestate  for  unpaid  fees,  102. 

PREROGATIVE  COURT 

Has  not  cognizance  to  try  a  debt,  192. 
May  grant  a  limited  probate,  when  the  testator  has  limited 
the  executor,  280. 

PROHIBITION 

Lies  as  well  after  as  before  sentence,  353  w. 
Granted  to  stay  an  unreasonable  custom,  393. 
Granted  to  stay  a  suit  in  the  Ecclesiastical  Court  for 
customary  Easter  offerings,  394. 
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REGISTER. 

An  extracf  from  a  Fleet  register  is  not  receivable  as  evi- 
dence, 639. 
RELEASE. 
A  release  may  be  proved  by  one  witness,  591. 
Must  be  presumed  to  be  good  till  set  aside  by  the  Court 

of  Equity,  526. 
A  genera]  release  is  a  bar  to  a  suit,  526. 

STATUTES  CITED. 

12  Car.  2.  c.  24.     136. 
lGeo.  I.e.  10.     157. 

31  Ed.  3.  c.  11. 

3  &  4  Ed.  6.     263.  460. 
5  &  6  Ed.  6.    265. 

13  Ed.  6.  c.  23.    342  n.  390. 

4  Ed.  3.  c.  7.     34  and  n. 

2  &  3  Ed.  6.  c.  13.    39.  391. 394.  667. 
1  Eliz.  c.    .    426. 
13  &  14  Car.  2.    437. 

32  H.  8.  c.  9.  sect  13.    56. 
13  &  18  Eliz.  c.  20.    654. 

STATUTE  OF  FRAUDS, 

Does  not  exclude  the  admission  of  parol  evidence  to  prove 
the  making  of  a  will  which  does  not  appear  at  the 
death  of  the  testator,  508,609,510. 
SUIT. 

A  suit  carried  on  by  the  attorney  of  an  executor  does  not 
abate  by  the  death  of  that  attorney,  168. 
SUPPLETORY  OATH. 

Directed  by  the  court  to  be  taken  by  a  woman  in  a  suit 
for  jactitation  of  marriage,  75. 

TITHES. 

If  a  person  has  lands  in  one  parish  in  which  he  has  cattle 
for  the  plough  and  pail,  he  cannot  by  custom  be  ex- 
cused from  paying  tithes  in  another  parish  for  un- 
profitable cattle  depastured  there,  206. 

Where  a  vicar  has  insisted  upon  a  modus  for  a  less  sum 
than  he  would  be  entitled  to  of  common  right,  it  is 
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not  essential  that  he  should  prove  the  modus  in  the 

strictest  manner,  206. 
A  layman  cannot  by  law  prescribe  in  non  decimando,  456 
A  lay  impropriator  is  entitled  to  tithes  unless  some  ex- 
ception is  shewn,  543. 
In  a  suit  for  the  recovery  of  tithes,  brought  by  the  lessee, 

it  is  incumbent  on  him  to  produce  his  original  lease, 

655. 
The  tender  in  a  suit  for  subtraction  of  tithes,  held  to 

be  sufficient,  460. 
Obstruction  to  the  carying  of  tithes  not  proved,  460. 
TRUSTS. 
A  trust  under  a  will  held  to  have  expired  because  it  had 

not  been  filled  up,  according  to  the  directions  of  a 

testator,  174. 

VOLUNTATEM. 
Prayed,  261. 

WIFE. 

The  wife  of  a  party  in  a  testamentary  suit  cannot  be  ex- 
amined on  behalf  of  her  husband. 
WILL, 

Unexecuted,  admitted  to  probate,  1 — 9.  134. 166. 

If  extorted  by  importunity,  is  void,  829  and  «. 

If  made  through  fear  or  threats,  is  void,  145. 

If  made  without  spontaneity,  is  void, 

If  made  during  coverture  by  a  wife,  is  void,  121. 

Of  a  woman  destroyed  by  marriage,  513  and  «. 

Written  by  a  person  for  his  own  benefit  was  void  by  the 
civil  law,  238  and  n. 

Written  by  a  person  for  his  own  benefit  not  ipso  facto 
void  by  the  law  of  England,  241  n.  247. 

Void  by  the  law  of  Naples  and  Sicily  and  by  the  Code 
Napoleon,  239  n. 

Written  by  a  father  for  the  benefit  of  a  son  who  had  not  been 
emancipated,  was  void  by  the  Roman  law,  246. 249. 

Of  a  blind  man,  must  be  read  over  to  him,  251. 

Sot  aside  far  want  of  proof,  258.  566. 

Where  thef actum  of  a  will  and  the  sanity  of  the  testator 
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is  proved,  the  court  cannot  pronounce  for  an  intes- 
tacy, 280. 

The  approbation  of  a  will  may  supply  the  place  of  instruc- 
tions, 328.  606. 

Regularly  executed,  is  not  revoked  by  imperfect  papers  of 
a  testamentary  character,  427  n. 

Cannot  be  controverted  by  a  creditor,  551. 

Pronounced  against  for  failure  of  proof  of  the  identity  of 
the  testator,  360. 

Which  had  been  torn  to  pieces  subsequent  to  the  death 
of  the  testator,  pasted  together,  and  admitted  to 
proof  in  common  form,  413. 

Cannot  be  revived  by  parol,  497. 

When  deliberately  revoked,  is  not  to  be  revived  by  sur- 
mises and  conjectures,  514. 

Found  with  the  seal  torn  off  in  the  repositories  of  the 
deceased,  held  to  be  cancelled,  452* 

Presumed  to  be  cancelled  by  the  deceased  if  remaining 
in  his  custody  and  not  found  at  his  death,  514. 

The  doctrine  of  the  revival  of  cancelled  wills  discussed, 
424  n.  552.  511,  612.614. 

The  execution  of  a  will  of  a  different  purport,  is  by  law 
the  revocation  of  a  prior  will,  though  the  latter  will 
should  not  appear  at  the  death  of  the  testator,  511. 

The  executor  of  a  former  will  may  put  the  executor  of  a 
latter  will  on  proof  of  the  instrument  under  which 
he  claims,  332. 

Revived,  104. 

Of  a  capable  testator,  established,  120.  588.  606. 

May  be  propounded  by  any  person  having  an  interest 
under  it,  137. 

Cannot  be  withholden  from  the  Prerogative  Court,  158. 
662. 

Must  be  reduced  into  writing  before  the  testator's  death, 
186  and  n. 

Established,  with  the  exception  of  one  clause,  which 
had  not  been  supported  by  adequate  proof,  186. «. 

A  nuncupative  will  established,  168.  344. 

The  validity  of  a  will  of  personal  property  is  only  cogniz- 
able in  the  Ecclesiastical  court,  261. 
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The  operation  of  a  will  is  cognizable  by  the  Court  of 

Chancery,  281. 
A  mariner's  will,  which  is  given  in  security  for  the  pay- 
ment of  a  debt,  is  void,  412  and  w.  612. 

WITNESS. 

A  witness  may  be  competent  although  he  may  contradict 
his  own  act,  145.  250. 

Where  a  witness  contradicts  a  former  deposition  statur 
priori  juramento,  247.  250. 

Extrajudicial  declarations,  though  made  by  a  witness  on 
his  death  bed,  are  not  admissible  against  his  oath, 
248  and  n. 

When  the  declarations  of  witnesses  contrary  to  their 
oaths  are  admissible  in  courts  of  common  law,  253* 
258,  259. 

The  competency  of  witnesses  considered,  408. 

The  credibility  of  witnesses  considered,  332. 

A  witness  may  be  disabled  upon  an  excommunication 
ipso  facto  without  a  denunciation,  593. 

May  be  competent,  though  he  has  a  specific  interest  un- 
der a  will,  to  be  examined  in  support  of  that  will,  if 
he  has  a  greater  interest  in  establishing  an  intestacy , 
191. 

Having  a  specific  legacy  under  a  will,  allowed  to  re- 
nounce his  legacy,  and  to  be  re-examined  in  support 
of  the  will,  195. 196. 

The  testimony  of  two  subscribing  witnesses  is  entitled  to 
greater  credit,  than  the  declaration  of  the  parties  de- 
ceased, 242. 

Who  had  been  examined  under  a  commission  but  had 
been  prevented  by  illness  from  being  examined  on 
interrogatories,  allowed  to  be  reproduced  for  exami- 
nation on  interrogatories  at  the  expense  of  the  party 
who  brought  her  forward,  275. 

There  must  be  two  unexceptionable  witnesses  to  support 
circumstances,  329. 

When  the  only  direct  witness  to  a  testamentary  act  is 
contradicted  by  another  witness,  he  cannot  be  con- 
sidered as  an  entire  witness,  332. 
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WITNESS— continued. 
One  witness  is  sufficient  to  prove  instructions  for  a  will, 

55J. 
One  witness  is  sufficient  to  prove  identity,  591. 
An  application  to  examine  a  witness  de  Imie  esse,  rejected, 

559. 
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